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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

ANDREA LYNN FRIES,
Case No. 2:11-cv-00250-LMB
Plaintiff,
MEMORANDUM DECISION AND
V. ORDER

MICHAEL J. ASTRUE, Commissioner
of Social Security Administration,

Defendant.

This action is before the Court on Petitioner Andregrles’s Petition for Review
(Dkt. 1), seeking reversal of the Social S&guAdministration’s final decision to deny
disability benefits. This aan is brought pursuant to 423IC. § 405(g). After carefully
reviewing the record and otherwise being fatvised, the Court enters the following
Memorandum Decision and Order dewyFries’s Petition for Review.

ADMINISTRATIVE PROCEEDINGS

On July 9, 2007, Andrea [Eries (“Petitioner” or “claimant”) protectively filed a
Title 1l application for Social Security Bability Insurance Benefits, and a Title XVI
application for supplemental@gity income, alleging a disability onset date of October
1, 2006. (AR 10). These claims were denied@atober 18, 2007, and on appeal on
January 31, 2008. The claimant requesté@aring on February 14, 2008.

Administrative Law Judge (“ALJ”) R.S. @ster conducted a hearing in Spokane,
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Washington, on May 5, 2009. At the hiegt Petitioner was represented by attorney
Mark B. Jones. An impartial vocationalpett, Deborah N. Lapoint, and an impartial
medical expert, W. Scott Mabee, Ph.BIso appeared and testified.

At the time of the hearing, Petitioner wasy&@rs old. (AR 15). At the hearing,
Petitioner testified that she lives with her haisth, four teenage chilen (15, 16, 17, and
19 years old), mother, andagrdmother in a houseld() She reported that she has a 9th
grade education, and that she lastked in 2006, aa telemarketer.ld.) She also
reported past relevant work experienceasified medication aid, home attendant,
hazmat technician, and camera operatoRR PA). Petitioner has documented history
of methamphetamine abuse and drug sedb@igvior, but claimed to have abstained
from using methamphetamine sn2000. (AR 15) Petitioner also stated that her husband
IS on disability, but that she did natow what is wrong with him.1q.)

Petitioner claims disability stemming frdoipolar disorder, posttraumatic stress
disorder, borderline personalitlysorder, back pain, and asth. (Petitioner’s Brief, Dkt.
16 at 1). At the hearing, Petitioner repdrte being prescribethe following drugs:
Seroquel, Lithium, Estradiol, multi-vitaminand over-the-counter NSAIDs for pain.
(AR 33).

On May 15, 2009, the ALJ issued kliscision denying R#ioner’s claim for
disability. (AR 10-22). Petitioner requesteview by the Appeals Council, which
ultimately upheld the determation of the ALJ on March 32011, making that denial

the final determination of the Commission@\R 1-3). In denying her claim, the
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Commissioner determined that Petitioner wasdisabled within the meaning of the
Social Security Act. I¢.)
DISCUSSION

A.  Standard of Review

To be upheld, the Commissioner’s demismust be supported by substantial
evidence and based on proper legal standards. 42 U.S.C. § A0&ifupy ex. rel.
Matney v. Sullivan981 F.2d 1016, 101@®@th Cir. 1992)Gonzalez v. Sullivar®14 F.2d
1197, 1200 (9th Cir. 1990).mdings as to any question of fact, if supported by
substantial evidence, are conclusive. 42 U.§.405(g). In othewords, if there is
substantial evidence to supptite ALJ’s factual decisioney must be upheld, even
when there is colitting evidence.Hall v. Sec'y of Health, Educ. & Welfar@02 F.2d
1372, 1374 (9tiCir. 1979).

“Substantial evidence” is defined axBuelevant evidence as a reasonable mind
might accept as adequate to support a conclustachardson v. Peralegl02 U.S. 389,
401 (1971);Tylitzki v. Shalala999 F.2d 1411, 141®th Cir. 1993)Flaten v. Sec’y of
Health & Human Servs44 F.3d 1453, 1457 (9th Cir. 1999)he standard requires more
than a scintilla but less than a preponderaBoegnson v. Weinberges14 F.2d 1112,
1119 n. 10 (9th Cir.1975Magallanes v. Bower881 F.2d 747, 750 (9th Cir. 1989), and
“does not mean a large or corsidble amount of evidencePierce v. Underwog487
U.S. 552, 565 (1988).

With respect to questions fact, the role of the Court i® review the record as a

whole to determine whether it contains e@nde that would allow a reasonable mind to
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accept the conclusions of the AL3ee RichardsqQl02 U.S. at 401see also Matney

981 F.2d at 1019. The ALJ is responsifiledetermining credibility and resolving
conflicts in medical testimonwllen v. Heckler749 F.2d 577, 579 (9th Cir. 1984),
resolving ambiguitiessee Vincent ex. rel. Vincent v. Heckl€B9 F.2d 1393, 1394-95
(9th Cir. 1984), and drawing inferendegically flowing from the evidenc&ample v.
Schweiker694 F.2d 639, 642 (9th Cir. 1982). Wadhe evidence is saeptible to more
than one rational interpretation in a disability proceeding, the reviewing court may not
substitute its judgment orterpretation of the recoffdr that of the ALJ.Flaten, 44 F.3d

at 1457;Key v. Heckler754 F.2d 1545, 154®th Cir. 1985).

With respect to questions of law, the A& decision must be based on proper legal
standards and will be reversed for legal ertdatney 981 F.2d at 1019. The ALJ’s
construction of the Social Security Act igilad to deference if it has a reasonable basis
in law. See id However, reviewing federal courts “will not rubber-stamp an
administrative decision that is inconsistertivthe statutory mandate or that frustrates
the congressional purpose underlying the statusedith v. Heckler820 F.2d 1093, 1094
(9th Cir. 1987).

The issue presented in this instanteglps whether the Appeals Council’s finding
that Petitioner was not disabled is suppibtig substantial evidee and whether the
finding is based on an applicati of proper legal standards.

B.  Administrative Procedure
In evaluating the evidence presentedratdministrative hearing, the ALJ must

follow a sequential process in determiningettter a person is disabled in genesak0
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C.F.R. 88 404.1520,14.920) - or continues to be disabled€20 C.F.R. 88 404.1594,
416.994) - within the meaning of the Social Security Act.

1 Five-Step Sequential Process

The first step requires th_J to determine whether the claimant is engaged in
substantial gainful activity (“SGA”). 20 CIR. 88 404.1520(a)(4)(1416.920(a)(4)(1).
SGA is defined as work activity that is bahbstantial and gainful:Substantial work
activity” is work activitythat involves doing significant ghical or mental activities. 20
C.F.R. 88 404.1572(a), 416.972(a). “Gainfulrvactivity” is work that is usually done
for pay or profit, whether or not a proi# realized. 20 C.F.R. 88 404.1572(b),
416.972(b). If the claimant has engage®&@®A, disability benefits are denied,
regardless of how severe her physical/mentphirments are and regardless of her age,
education, and work experienc0 C.F.R. 88 404.1520()16.920(b). If the claimant
is not engaged in SGA, the analysis prasei® the second step. Here, the ALJ found
that Petitioner had not engagedSGA since October 1, 2006, the alleged onset date.
(AR 12). Petitioner does not dispute this finding.

The second step requires the AL&letermine whether the claimant has a
medically determinable impairment, or condiion of impairmentghat is severe and
meets the duration requirement. 20 C.BR04.1520(a)(4)(ii), 416.920(a)(4)(ii). An
impairment or combination of impairments'severe” within the raaning of the Social
Security Act if it significatly limits an individual’s ability to perform basic work
activities. 20 C.F.R. 88 404.1520(c), 416.920(An impairment or combination of

impairments is “not severe” when medieald other evidence establish only a slight
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abnormality or a combination of slight abnwlities that would have no more than a
minimal effect on an individual’s ability to wik. 20 C.F.R. 88 404521, 416.921. If the
claimant does not have a severe medicaltgrd@inable impairmerntr combination of
impairments, disability benefits are denie2D C.F.R. 88 404.1520(c), 416.920(c).

At this step, the ALJ found that Petitiortead the following severe impairments:
bipolar disorder, posttraumatstress disorder, borderlinerpenality disorder, disorders
of the back, and asthma. (AR 11). Petitioth@es not dispute thisnding by the ALJ.

The third step requires the ALJ tatelemine the medical severity of any
impairments; that is, whether the clamtia impairments meet or equal a listed
impairment under 20 C.F.R. Part 4&ubpart P, Appendix 1. 20 C.F.R.

88 404.1520(a)(4)(iii), 416.920(a)(4). If the answer is yeghe claimant is considered
disabled under the Social Security Antldbenefits are awarde 20 C.F.R. 88
404.1520(d), 416.920(d). If the claimant’'sgarments neither meet nor equal one of the
listed impairments, the claimasicase cannot be resolvedsép three and the evaluation
proceeds to step foutd.

Here, the ALJ concluded that “[t]he claimant does not have an impairment or
combination of impairments that meetsmedically equals one of the listed
impairments....” (AR 13). Petitioner challenges this determination, arguing that she in
fact meets or equals the listing for disordéthe spine under Appendix 1, Section
1.04(A). (Petitioner’s Brief at 6). Petitionemgaes that two separate MRIs of Petitioner’s
lower back, one in July 2006, and anotizedanuary 2008, ‘®monstrate that the

Petitioner has the necessary medical conditiqaired to meet or equal the listing ....”
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(Id.) Petitioner further argues that the reas@AhJ did not find that she equaled the
listing was because the ALJ “was so biabgdvhat he generalized as drug seeking
[behavior].” (d. at 10).

The fourth step of the evaluation pess requires the ALJ to determine whether
the claimant’s residual functional capacitiREC”) is sufficient for the claimant to
perform past relevant work. 20 C.F.R.48%.1520(a)(4)(iv), 416.920(a)(4)(iv). An
individual’s RFC representkeir ability to do physicalred mental work activities on a
sustained basis despite limitations from ingpairments. 2€.F.R. 88 404.1545,
416.945. Likewise, an individual's past ned@t work is work perfoned within the last
15 years or 15 years prior teetidate that disability must lestablished; also, the work
must have lasted long enough for the claimaré¢arn to do the job and be engaged in
substantial gainful activity. 20 C.F.R. 884.1560(b), 404.1565, 48&0(b), 416.965.

The ALJ determined heredhthe Petitioner has the residual functional capacity to
perform light work. (AR 14).The ALJ further concluded that Petitioner is fully able to
perform past relevant work as a telepheakcitor (DOT 299.357-014), and a camera
operator (DOT 354.377-014). A21). Accordingly, Petition&s claim was resolved at
step four, and the ALJ concluded that “[t}tlaimant has not been under a disability, as
defined in the Social Security Act, fro@ctober 1, 2006 through the date of this
decision.” (d.) The ALJ based this determiration the testimony of a VE, and went
further to find “[t]he vocational experttestimony consistent with the information

contained in the Dictionaryf Occupational Titles. Id.)
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If the claim would have reached step fittee ALJ would consider if the claimant
is able to do any other warkk0 C.F.R. § 404.1520(f)(1)0n the fifth step, the burden
shifts to the ALJ.Id. If the ALJ finds that claimant cannot work, then the claimant is
“disabled” and entitled to dibdity insurance benefitsld. However, if the ALJ
determines that the claimacan work, the ALdnust also establisthat there are a
significant number of jobs in the nationabeomy that claimant can do in his or her
condition. Id. “If the Commissioner cannot meetdiburden, then the claimant is
“disabled” and therefore entitleo disability benefits.”"Lounsburry v. Barnhart468
F.3d 1111, 1114 ¢a Cir. 2006).

B. Analysis

Petitioner seeks judicial review of the denial of benefits, arguing that the ALJ
erred in two respects. First, she agytiet the ALJ improperly rejected objective
medical evidence (two MRIs) that would establish that she meets or equals the listing for
disorder of the spine und@ppendix 1, Section 1.04(AjPetitions Brief, 3-10). She
claims that the ALJ failed to find she metemjualed the listing griirement because of
bias, noting that “it is obvious the ALJ féftat Petitioner was at the very minimum not
credible, and at worse, a drug seeking malingetdr) Petitioner argues that these are
reversible errors.

In response, the government argues tirtALJ’'s determinadin is supported by
substantial evidence in the record. (Respondent’s Brief,IDktRespondent argues that
Petitioner has failed to establish that she Ineetburden of showintipat she was disabled

under the act.ld.) Respondent contends that theJAbroperly reviewed and evaluated
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all the evidence, finding th&tetitioner did not meet ogaal the listing “because even
though two MRIs supportea back disorder, there wae credible evidence that
Petitioner had motor loss accompanied by sgnsoreflex loss or any motor loss that
was equivalent in severity or durationd.] The government further responds that the
claimant’s subjective complaints motor loss were not spprted by the record and “not
credible given prior concerns with ‘drug seeK behavior and théact that she did not
elect to see a specialist, as recomdssl by her doctors, for her backd.Y Thus,
Respondent concludes that this fidatermination should be upheld.

1. Step Three: Benefits Under the Listing of Impairments

If the claimant has an impairment, or ardmnation of impairments, that matches
or is substantially equivaletd an impairment in theisting of Impairments, the
applicant is disabled per se. The Commissitiasrno option on this; if a claimant is not
engaged in substantial gainful activity asadisfies the criteria under a Listing, the
Commissioner must find the claimansabled. 20 C.F.R. § 404.1520(d).

“Medical equivalence” is the measwemployed to determine if a claimant’s
“impairment(s) is equivalent to a listedpairment.” 20 C.F.R. § 404.1526.
Equivalence is to be determined by “alldance in [claimant’'secord about [their]
impairment(s) and its effect on [the claimant]d.

Petitioner claims that she meets or eqtfaslisting for disordeof the spine under
Appendix 1, Section 1.04(A), whaequires the following be present:

Disorders of the spine. resulting in compromised of a nerve root or spinal
cord. With:
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[e]vidence of nerve root compressi characterized by neuroanatomical

distribution of pain, limitation of m@n of the spinemotor loss (atrophy

with associated muscle weakness or muscle weakness) accompanied by

sensory or reflex loss and, if tieelis involvement ofthe lower back,

positive straight-leg raising test ...
Id. Petitioner argues that the MRI tests shbat Petitioner has “two disc protrusion
which result in compromisef the nerve root, [whichjan be seen in the MRI ...
satisfy[ing] part A of section @4.” (Petitioner’s Brief at 6).

Respondent argues that while the MRltéo support the claied back disorder,
“there was no credible evidence that Petitrdmed motor loss accorapied by sensory or
reflex loss or any motor lossahwas equivalent in severity or duration.” (Respondent’s
Brief at 8).

The regulations require the Secretaryraview the symptoms,” 20 C.F.R. 8
404.1526 (1988), and makeecific findings essential to the conclusiGee Vincent v.
Heckler 739 F.2d 1393, 1394-95 (9@ir. 1984) (per curiam).ewin v. Schweikeb654
F.2d 631, 634 (9th Cir. 1981‘An [ALJ’s] findings shouldbe as comprehensive and
analytical as feasible anethere appropriate, should ince a statement of subordinate
factual foundations on which the ultimatetizgal conclusions are based, so that a
reviewing court may know the basis for the decisioBet Lewin654 F.2d at 635
(quoting Dobrowolsky v. Califan®06 F.2d 403, 409 (3rd CiL979)). Itis, however,
“unnecessary to require the Seargt as a matter of law, to state why a claimant failed to

satisfy every different section dfe listing of impairments.'Gonzalez v. Sullivar®14

F.2d 1197, 12019th Cir. 1990).
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In this case, the ALJ provided a nipage evaluation of the medical and
testimonial evidence. The Alnoted the MRIs, but concluded that many of the medical
records, which included bjective symptoms, were unreliable because of Petitioner’s
history of “drug seeking” deavior. The ALJ was also suspect because of the many
inconsistencies in Petitioner’s medical recosds] her failure to seek a back specialist.
The ALJ thus discussed and evaluated@vwce supporting kiconclusion that
Petitioner's symptoms and medical recordsrbtimeet or equal the listing for disorder
of the spine under Appendix 1, Section 1A4Einally, as discussed below, the ALJ
properly evaluated and supported higcépn of the claimant’s subjective pain
testimony. In sum, the ALJ’s finding includadequate explanat and record support
that Petitioner did not meet or equal théirig requirements. Accordingly, the final
determination of the Commissioneillmot be alteredn this ground.

2. ALJ Bias

Petitioner implies that the ALJ was biasaatst her because he found that she was
not entirely credible because of her historyr@lingering to obtain narcotics. Petitioner
argues that the ALJ’s bias is obvious becatseattributed nearly every inconsistency in
the record to it, even stag in the Decision that the Peditier may have gone to Dirne
Clinic just to feed her narcotic bi.” (Petitioner’s Brief at 10).

The ALJ found Petitioner generally not crddibased on her unwillgness to follow up
with specialists regarding her back pain, ¢rminal history, her drug-seeking history
that was well-documented by her treating prevsd and her inconsent responses to

guestions, sometimes in the sam@rview. These are aller and convincing reasons to
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find Petitioner less than crigade about her symptomSee Thomas v. Barnha#t78 F.3d

947, 959 (9th Cir. 2002) (laakf cooperation during an evaluation, efforts to impede
accurate testing of limitations, and making inconsistent statements are valid reasons to
find that a claimant lacks credibilitygdlund v. Massanar@53 F.3d 11521157-58 (9th

Cir. 2001) (suggesting exaggeng complaints of pain for prescription medication is a
credibility factor);Hardisty v. Astrue592 F.3d 1072, 1080%®Cir. 2010) (in EAJA

context, government was substantially justfin relying on covictions for adverse
credibility finding).

Finally, concerning Petitioner's complaiotbias, there is no evidence the ALJ
exhibited any favoritism tward the governmenRollins v. Massanari261 F.3d 853,
857-58 (9th Cir.2001) (ALJs esumed to be unbiased; clamhérequired to show that
the ALJ's behavior, in the context of the wdohse, was so extreme as to display clear
inability to rendeffair judgment”).

After carefully reviewing the record,arCourt concludes that the ALJ properly
rejected Petitioner’s credibilityegarding the severity of hpain. The Ninth Circuit has
recognized that “[c]redibty determinations are thprovince of the ALJ."Fair v.

Bowen 885 F.2d 597, 604 (9th Cir. 1989). ¥h, as here, the ALJ has made specific
findings justifying a decision tdiscount and reject certaallegations made by Petitioner
regarding symptoms and their functional effectdaily activities, ad those findings are
supported by substantial evidenin the record, as the Couapncludes they are in this
action, the Court’s role is not to second-ggithat decision. In the Court’s view, the

ALJ’s findings to reject Petitioner’s credibiligre sufficiently specifito allow the Court
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to conclude that the ALJ’s decisionbiased on permissibtgounds and did not
arbitrarily discredit Petitioner’s testimonunnell v. Sullivan947 F.2d 341, 345 (9th
Cir. 1991). Accordingly, th€ourt concludes that the Alsldecision to reject certain
aspects of Petitioner’s subjective testimoogpaerning her symptorignitations is not
erroneous and should nag disturbed on appeal.
C. Conclusion

The Court concludes that the Commissiondegermination that Petitioner is not
disabled within the meaning of the Socsacurity Act is supported by substantial
evidence in the record andbased upon an applicationmper legal standards.
Accordingly, the Court will not substitute itsterpretation or judgnre for that of the
ALJ in reaching his decision and tB®@mmissioner’s decision is upheld.

ORDER
Based on the foregoing, the decisioritid Commissioner is affirmed and this

action is dismissed in i@sntirety with prejudice.

DATED: September 24, 2012

Pt /S

Honorable Larry M. Boyle
U. S. Magistrate Judge
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