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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

PRAVEEN KHURANA,
Case No. 3:10-cv-00579-BLW
Plaintiff,
MEMORANDUM DECISION AND
V. ORDER

NORTH CENTRAL DISTRICT
HEALTH DEFENDANTS’
DEPARTMENT, CAROL MOEHRLE
JOHN DOE MOEHRLEhusband and
wife, PAUL GUENTHER, husband and
wife, and VITO PALAZZOLO and
JANE DOE PALAZZOLO, husband and
wife, and ANDY HELKEY and JANE
DOE HELKEY, husband and wife, and
RENE BARTONand JOHN DOE
BARTON, husband and wife

Defendants.

INTRODUCTION
Plaintiff Praveen Khurana runs a restauia Lewiston named The Emperor of

India/King Thai, which he opened in July®@Q In 2008, the Noh Central District
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Health Department suspended Khurana'’s ficmhse three times for repeated Food Code
violations. Khurana maintains that the ddthealth department intentionally interfered
with his business and violated his constitnébrights by wrongfuy suspending his food
license. Defendants seek summjaggment on all Khurana’s claims

On March 13, 2012, the Court heard oral argument and took the matter under
advisements. For the reasons set forthwetbe Court will grant Defendants’ summary
judgment motion.

BACKGROUND

Khurana moved from Moscow, Idaho in a2005, purchased a building on Main
Street in Lewiston, Idahond began converting it to a restant. In the space, Khurana
opened a small restaurant called Café Fusubinch he expanded it to a larger restaurant
named The Emperor of India/King Thai. TEmperor of India/King of Thai opened on
July 13, 2007.

1. July 1, 2008 Inspection andluly 15, 2008 Suspension

On July 1, 2008, # North Central District Health Department, whose territory
encompasses Latah, Clearwater, Nez Pandeldaho Counties, conducted a routine
inspection of Khurana'’s restaumta In the report, Health District Inspectors Trevor
Anderson and Defendant Vito Palazzolo ideetifseveral Food Code violations, but the
inspectors allowed the restant&o remain open. Aftéhe inspection Khurana emailed

Palazzolo, questioning the violations. Palazza{plained his view athe violations.
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Palazzolo returnedith another inspector, DefenutaAndy Helkey, on July 15,
2008, to conduct a follow up inspection. Baling the July 15 ingxtion, Palazzolo and
Helkey deemed the conditioas Khurana’'s restaurant an “imminent health hazard” and
suspended Khuranafeod license.

That same evening, Defendant Paul Glen Palazzolo and Hesy’s supervisor,
noticed that the “Open” sign was lit ahrana’s restaurant. Based on the lit sign,
Guenther thought the restaurémiked open for businesswolation of the suspension
notice; Guenther therefore asked the Lewifofice Department to send an officer to
check whether Khurana was serving food atrBstaurant. The officer did not see any
evidence of food beg served — just beer and wine.

A couple of days later —t@fr exchanging several emangth Palazzolo about the
violations — Khurana requested both apesd of the suspension and a compliance
conference. Guenther scheduled a conferemtteKhurana for July24, 2008. He also
forwarded Khurana'’s appeal thife suspension to PakiGuzzle who is the Food
Protection Program Manager for the Departneériiealth and Welfare. Apparently,
neither the Health Department nor the He8listrict processed the appeal, but Guenther
conducted a complnee conference with Khurana on July 24.

Defendants claim that the conferenceddstver two hours, and that Khurana’s
perspective concerning the violations wascdssed at length. By contrast, Khurana
claims that Guenther ignordis concerns about the repalte@olations and refused to

review a black binder full of photographsdamther items, which Khurana had prepared.
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According to Khurana, Guémer presented Khurana wighcompliance agreement and
told him to sign it or else his license would be revoked.

It is undisputed, however, that Khurandezad into a compliance agreement. He
agreed to correct the violatis, comply with tB Food Code, and to work cooperatively
with the health inspectors. He alsansented to random, umeounced enforcement
inspections. Pursuant to IDAPA 16.02.861.01(b), the Compliance Agreement
constituted an enfoeable Consent Order.

After the compliance conference, on JAB, 2008, Palazzolo and Helkey re-
inspected Khurana'’s restauraiwhile Palazzolo and Hety documente@&ood Code
violations in the inspection pert, they no longer believedatthe restaurant conditions
constituted an imminent health hazaiichey therefore litd the suspension.

2. September 5, 2008 Inspection and Suspension

A month passed, and Palazzolo and glieturned to the restaurant on
September 5, 2008, at approximately 2:20 pm to conduct an unannounced inspection
pursuant to the Compliance Aggment. Defendants assert that the “Open sign was
illuminated, the door was unlked, and workers were prepay food in the kitchen.”
Defy.' SUFY 16, Dkt. 30-2. The inggtors believed that théyad the right to continue
the inspection because Khueanad consented to unammaed inspections in the
Compliance Agreement.

Khurana, however, disagrees with Defendawmssion of events. He claims that

he had inadvertently left tH®©pen” light illuminated, buthe hours posted on the door
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clearly indicated that the restaurant was @tbsKhurana asked the inspectors to leave
and return when the restaurant re-openBae inspectors ignored Khurana'’s request.
Khurana says he felt threaesghby the inspectors’ hostility, and he, as well as all others
who were preparing food, left. Upon leagiKhurana called Guerghto complain, but
Guenther allowed the spection to continue.

Palazzolo and Helkey finisheade inspection, and conded that the conditions at
the restaurant constituted an imminent heladthard. They issued a second Notice of
Summary Suspension. Five days laterSeptember 10, 2008, Razolo and Helkey
conducted a follow-umspection and found that thermbtions had improved enough to
justify lifting the suspension. Khuramaas allowed to re-open the restaurant.

Between the suspension on Septemberdbtiad re-inspection on September 10, a
reporter from the Lewiston Tribune submitted dlpurecords requesbr the suspension
notices and inspection reports regarding kmars restaurant. The Health District
provided the requested copies. The rep@iso asked Guenthguestions about the
suspension, which, Gutrer says, he answered truthfully. News of the suspension and
Guenther’'s comments werecinded in a story published on September 9, 2008.

On September 11, 2008, tek@me Tribune reporter again contacted Guenther, who
confirmed that the restaurant had been altbtwere-open. Guenther told the reporter
that it was Khurana’s responsibility to maintatandards. The reporter’s story, which
included Guenther’s quotes, was publishednta day, after the suspension had been

lifted.
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3. November 7, 2008 Inspection and Spension and November 13, 2008
Revocation

After a reprieve of two months, on November 7, 2008, Palazzolo and Helkey
conducted another unannoungespection pursuant toglCompliance Agreement and
concluded a third tim#hat the conditions at Khurana's restaurant constituted an
imminent health hazard. €k issued a third Notice &ummary Susperan. They
followed up this inspection ddovember 13, 2008. After thige-inspection, they did not
lift the suspension, concluding that ongoing F@umtle violations continued to create an
imminent health hazard. Another five ddgter, the Health District staff conducted a
third re-inspection and found the conditi@ishurana’s restaurant still did not pass
muster. He was not allowed to re-openstéad, the Health District issued a Notice of
Intent to Revoke Khurana's food license.

On November 20, 2008, Khurana went te Hhealth District offices and attempted
to drop off a 2009 license renewal applioatwith Rene Barton, a Health District
administrative assistant. Barton refused to accept the application because she did not
believe she could accept his apgtion given the suspensiofKhurana's food license
and the notice of intent to rek®. She told Khurana to retuthe next day to talk to
Guenther. This frustrated Khurana, andbbeame argumentative. He returned twice
more that same day and attempted to videoBaoton, as well as Health District clients

sitting in the waiting room.
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Barton says she felt threatened and repostieat happened tine Health District
director, Carol Moerhle. Moerhle also lead that Khurana apparently filmed not only
Health District personnel but also thelients, including clients seeking medical
treatment. She then contacted the Lewiftolice Department, who escorted Khurana
off the premises and charged him with dibing the peace. In conjunction with the
police visit, Moerhle signed a Uniform Nogiof Trespass, which prevented Khurana
from entering Health District premises.

Thwarted in his attempt to renew his fdexense, Khurana appealed to the Idaho
Department of Health and Welfare botle tdovember 7, 2008 suspension and the
November 13, 2008 notice of intent to revoke. After a hearing was held in February
2009, a Department hearing officers issaetkcision finding the appeals moot because
Khurana'’s food license had expired at the ef 2008. Khurana therefore applied for a
2009 food license, which required thatra-opening inspection be conducted.

4. April 7, 2009 Pre-opening Inspecthn and May 13, 2009 Re-inspection

Palazzolo and another NCDHD inspector conductegrtie@pening inspection on
April 7, 2009. They found seral Food Code violatiorend determined that Khurana
should not be issuedllicense. Khurana appealedttecision and requested a re-
inspection. The Department granted the reqardtdetermined that one of its inspectors,
rather than the HealtDistrict’s, would conduct the inspection.

On May 13, 2009, a Department inspector conducted thepeedtisn and noted a

few Food Code violations. But Khurana eitltorrected them, or promised to correct
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them within a certain time, gdbe Department issued him a food license and allowed him
to re-open. Khurana has remad open since that time.
5. Khurana’s Complaint
Defendants maintain that none oéithactions related to Khurana and his
restaurant were undertaken with ill will, wilm improper objective or purpose, or with
intent to injure him or cause him any enooidl distress. Instead, Defendants say they
were just doing their jobs. Palazzolo and Helkey testify thatabtally observed the
conditions recorded in theirgpection reports and depictedthe photos, and in their
professional judgment, they believe ta@®nditions were Food Code violations.
Khurana vehemently dispeg Defendants’ rendition d¢fie conditions at his
restaurant and asserts that the Heal8irat inspectors did not find many “true”
violations. For example, Palazzolo andkeég reported that food was stored below
chemicals, but Khurana saysstiis not true. The inspectors also cited Khurana for his
food items in the cooler ey above approve temperatures; Khurana, however, asserts
that the inspectors did notstehe foods for temperatuire accordance ith the Food
Code, which allows for a cooling periodef preparation and lneating of up to six
hours. According to Khurana, the irspors “ignored these requirements and
manipulated the thermometers and ignordetiotequirements by taking the food out of
the coolers in the heat of summer andawotsidering how long it had been since was
prepared or reheateBoods were out in a kitchen asfe temperaturesxceeded 90

degrees.”PI's SUFat 3, Dkt. 59-1.
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Khurana also disputes almost everyastFood Code violation found by the
inspectors. Khurana claims that Defend@alazzolo and Helkey's findings reported in
their inspection reports “were dishonest armbirsistent with the food code and previous
NCDHD inspectors.”PI's SUFat 6, Dkt. 59-1. He saysdhit is untrue that his shelving
units were not properly constructed, that faeans were not properly labeled, that items
in the freezer were not properdate marked, or that thpaled food items found in the
cooler were a health hazartle finds further fault in thenspectors’ findings that there
was a “mice infestation” or th#tere was a “bug infestationld. at 27.

Khurana asserts that the Health Didtmspectors cited him for all these
“invented” violations and orded an immediate suspensionhig license rather than
giving him the time allowed under the Food Caa€orrect them “[o]ut of spite, anger
and discrimination.”Pl.’s SUFat 4, Dkt. 59-1. Seeking a remedy for these alleged
transgressions, Khurana filed an Amen@snplaint on December 2, 2010, listing 12
causes of action. His claims include: (1)itmrs interference witkconomic expectancy;
(2) discrimination based on race; (3) violatiof due process and 42 U.S.C. § 1983; (4)
conspiracy; (5) deprivation of civil rights l&yarol Moerhle; (6) negligent training of
inspectors; (7) intentional arm/negligent infliction of emitonal distress; (8) breach of
duty of good faith; (9) slandéibel; (10) negligent hiring oretaining; (11) interference
with plaintiff right to full benefit of laws ash proceedings in vioteon of 42 U.S.C. 1981,

and (12) tortious interferee with business relations.
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LEGAL STANDARD

One of the principal purposes of thersuary judgment “is to isolate and dispose
of factually unsupported claims . . . Celotex Corp. v. Catretd77 U.S. 317, 323-24
(1986). Itis “not a disfavored procedural dlbat,” but is instead the “principal tool[ ] by
which factually insufficient claims or deises [can] be isolated and prevented from
going to trial with the attendant unwantad consumption of public and private
resources.”ld. at 327. “[T]he mere existence €dme alleged factual dispute between
the parties will not defeat an other@igroperly supportedhotion for summary
judgment; the requirementtisat there be no genuimgsue of material fact.’Anderson v.
Liberty Lobby, Ing 477 U.S. 242, 247-48 (1986).

The evidence must be viewedthe light most favorable to the non-moving party,
and the Court must not ke credibility findings.Id. at 255. Direct testimony of the
non-movant must be believed, however implausibleslie v. Grupo ICA198 F.3d
1152, 1159 (9th Cir. 8). On the other hand, th@@t is not required to adopt
unreasonable inferences francumstantial evidenceMicLaughlin v. Liy 849 F.2d
1205, 1208 (9th Cir. 1988).

The Court must be “guided by the sulnsitze evidentiary stadards that apply to
the case.”Liberty Lobby 477 U.S. at 255. If a clai requires clear and convincing
evidence, the issue aammary judgment is whether a reasonable jury could conclude

that clear and convincing evadce supports the claind.
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The moving party bears the initial burden of demonstrating the absence of a
genuine issue of material faddevereaux v. Abbeg63 F.3d 1070,d76 (9th Cir. 2001)
(en banc). To carry this burden, the movoagty need not introduce any affirmative
evidence (such as affidavits or depositionerpts) but may simply point out the absence
of evidence to support the nonmoving party’s cdsarbank v. Wunderman Cato
Johnson212 F.3d 528, 532 {8 Cir. 2000).

This shifts the burden tine non-moving party to pdoice evidence sufficient to
support a jury verdict in her favotd. at 256-57. The non-mawy party must go beyond
the pleadings and show “by her affiday or by the depositions, answers to
interrogatories, or admissions on file” thagenuine issue of material fact exists.
Celotex477 U.S. at 324.

However, the Court is “not required¢omb through the oerd to find some
reason to deny a motion for summary judgme@drmen v. San Francisco Unified Sch.
Dist., 237 F.3d 1026, 1029 (9th Cir.2001) (quotigrsberg v. Pac. Northwest Bell Tel.
Co, 840 F.2d 1409, 141®th Cir. 1988)). Insteadhe “party oppsing summary
judgment must direct [the Court’'sftantion to specific triable facts.Southern
California Gas Co. v. City of Santa Arz36 F.3d 885, 88®th Cir. 2003).

Only admissible evidence may be coesatl in ruling ora motion for summary
judgment. Orr v. Bank of America285 F.3d 764, 773 (9th Cir.2002ge also
Fed.R.Civ.P. 56(e). In determining admisidly for summary judgment purposes, it is

the contents of the evidencather than its form that must be consideredaser v.
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Goodale 342 F.3d 1032, 1036-37t(BCir. 2003). If the contes of the evidence could
be presented in an admissible form at ttiabse contents may lsensidered on summary
judgment even if the evahce itself is hearsayd. (affirming consideration of hearsay
contents of plaintiff's diarpn summary judgment becausdral, plaintiff's testimony
of contents would not be hearsay).
Statements in a brief, unqugrted by the recordcannot be used weate an issue
of fact. Barnes v. Independent Auto. Dealed F.3d 1389, 1396.3 (9th Cir. 1995).
The Circuit “has repeatedly held that do@nts which have not had a proper foundation
laid to authenticate them cannot sugg@omotion for summary judgmentBeyene v.
Coleman Sec. Services, 854 F.2d 1179, 1182 (9thir.1988). Authentication,
required by Federal Rule &vidence 901(a), is not sdted simply by attaching a
document to an affidavitld. The affidavit must contain testimony of a witness with
personal knowledge of the faoivho attests to the identiynd due execution of the
document.ld.
ANALYSIS
Khurana concedes that suffiat evidence does not exist to sustain his Second Cause
of Action, Discrimination Based on Rachis Sixth Cause of ActioMegligent Training
of Inspectorsand his Tenth Cause of Actiddegligent Hiring or Retaining For the
remaining claims, Khurana argues that numerssises of material fact exist on the
remaining claims, and therefore summjaiggment in favor of Defendants is not

appropriate.
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1. Intentional Interference Claims

Khurana asserts claims for intentionakiference with economic expectancy and
business relations?l.’s Opp’nat 10, Dkt. 59. To edttish both these claims, Khurana
must show that “the interference was wrandfy some measure beyond the fact of the
interference itself.WWesco Autobody Supply, Inc. v. Ern@43 P.3d 1069, 1081 (ldaho
2010).

A. Wrongfulness

Proof that the alleged interference wasngful requires evidence that “the
defendant had a duty of non-interferenae; that he interfered for an improper purpose
[to harm the plaintiff] or used improper meanslaho First Nat'l Bank v. Bliss Valley
Foods, Inc.824 P.2d 841, 860 (Idaho 199INt@rnal quotation marks omitted).
“Wrongful means” includes “conduct in violat of a statute or other regulation, or a
recognized rule of common lastich as violence, threatsather intimidation, deceit or
misrepresentation, bribery.r.disparaging falsehood.Bliss, 824 P.2d at 861 (internal
guotation marks omitted).

Khurana insists that record containgnmarous examples that indicate Defendants
acted wrongfully or with matie: (1) Guenther forced Khama to sign the Compliance
Agreement; (2) the inspectors falig noted that the restaurant was infested with mice and
insects, and Guenther relayed this informatma reporter; (3) thinspectors conducted
unannounced inspections outsttle restaurant’s operatimgurs and refused to leave

when Khurana told there restaurant was closed; (4)eather told thgolice to check
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the restaurant every night for several wetekensure Khurana was not selling food when
his license was suspendedddB) the inspectors invented violations. Khurana claims
that Barton also acted wronffy by Barton refusing his rewal application and making
false statements to the poliegarding her personal safety.

Here, Palazzolo, Helkey, Guenther, and 8a#ll testified thathey did not act
with an objective or purpose to harm Khuaidut instead were simply doing their jobs.
And nothing in the record contradicts oedl any real doubt on their testimony. For
example, Khurana presents emidence that Defendants liked Khurana personally, or
that they sought to bolster another’s restaubaisiness at the expense of Khurana’s, or
that they shut down Khurais restaurant with a radig-discriminatory purpose. If
Khurana had presented evideméehis sort, it could giveise to the inference that
Defendants acted with the purpose afimhiag Khurana. But he did not.

Nor does the evidence shdlat Defendants used improper means. Defendants
did nothing illegal, and there i® evidence that they threaed Khurana or intimidated
him.

With respect to Khurana'’s omplaints against Rene Bart regarding her refusal to
accept Khurana'’s renewal application andregorting of her fears to her supervisor,
Khurana cannot show that either action wagngful. Barton testified that she did not
think that she could accept Khurana'sewal application when his license was
suspended, and therefore shid tum to return the next gao talk to Guenther, who

could make that decision. Even if her lsdsir refusing the apmation was wrong, it was

MEMORANDUM DECISION AND ORDER - 14



not illegal, and there exists nothing iretfecord that Barton sought to intimidate
Khurana or purposely thwartrhiby refusing his applicatn. And Barton did not act
wrongfully by telling her supersor that she felt threatenég Khurana after he became
frustrated and argumentative and began videogdpen and Health Disti client — there
IS no evidence that she liedaalh how the situation made her feel in order to harm
Khurana.

Khurana also complains th&uenther acted wrongfullyy asking a police officer
to stop by Khurana's restaurgntensure that Khurana was not serving food after his
license was suspended; but there is nothihgriently wrongful abawa health inspector
asking a police officer to make sure a agsant owner obeys the law. And while
Guenther admittedly made arcorrect statement to a reparabout the effect of a
license revocation, Khurana does not presentevidence to suggettat Guenther knew
the statement was wrong when he said’ hie lack of proof thaGuenther knew the
information he providethe reporter was false limits the pative value of this incident.

Finally, Khurana alleges that Guentlaeted wrongfully by coming into the
compliance conference with a pre-written ardefusing to listen to Khurana’s concerns,
and then telling Khurana to sign it or his license would be revoked. But the excerpts
from compliance conference transcript sutbed by Khurana do not support Khurana’'s
version of events. At one point during tenference, Khurana asks whether he could
explain the circumstances of an alleged viola and Guenther answered “absolutely.”

Compliance Conferenclr. 57:10-12. Guenther thefi@ved Khurana to explain why
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the temperature of food stored in a @alas significantly above the required 41
degrees. In fact, the compliance conference lasted two and a halfGoensher Aff.

9 7, Dkt. 30-5. This belies Khurana’s sugigen that Guenther simply intended to
railroad him into signing th€ompliance Agreement, and it@onot support an inference
that Guenther acted wrongfully.

This leaves Khurana’'s complaintsadgst the Palazzolo and Helkey, who
conducted the investigations that led te suspension of Khurats license. Khurana
suggests that Palazzolo and Helkey invented food code violations to shut down his
restaurant. Specifically, Khurana allegleat Palazzolo and Heey intentionally
interfered with his economic pgctancy and “said interference was wrongful, intentional,
and malicious in that the inspecs$’ claims in inspection repisrwere knowingly false, or
reasonably should have bdamwn to be false and were made with malice or gross
negligence.”Am. Compl{ 5.3, Dkt. 5. The Court agrees that it could be wrongful for a
health inspector to invent food code viadas so he could shut down a restaurant.
Khurana'’s allegations, however, rest a shaky factual foundation.

As proof that Palazzolo and Helkey imied violations, Khurana relies heavily on
the deposition testimony of Patrick GuzZlee Food Protection Program Manager for the
Department of Health and Welfare. ithana contends that “Guzzle’s deposition
describes in great detail the reasons whylpeaery violation #eged by [the Health
District] did not justify revocation of thestablishment’s license. His findings and

deposition repudiates the carad by the [Health Districthnd constitutes an absolute
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admission which is binding upon the Defenddhéd this case is not appropriate for any
summary judgment.PI's Opp’nat 2, Dkt. 59. This is gross overstatement of Guzzle’'s
testimony. The Court has reviewed Guzzle’sa$ition, and at no point does he say that
the Health District was not justified ingaending Khurana'’s food license, or that the
inspectors were wrong in fimy a specific violation.

Rather, in response tgotheticals presented b§hurana’s counsel, Guzzle
stated that he might have asked more tjes before finding a violation; or, Guzzle
even stated in responsesimme hypothetical that he might not have found a violation
under similar circumstances. But thisi@ close to Guzzle saying that the Health
District inspectors were unjustified in their acts or that they acted with the intent of
harming Khurana. In fact, Guzzle repeatedly testified that he could not opine about the
propriety of Palazzolo and Helkey'siflings because he waot present during
inspections, and he did not personally witnégsconditions as they existed in Khurana’s
restaurant. Guzzle did not enter Khuranasgaerant until ten months after the first
suspension, eight months after the secondnsintths after the third, and five weeks after
the April 7, 2009 preaspection opening.

Moreover, Guzzle testified that nothingthre inspectors’ reports caused him
concern about the legitimacy of the repoatsi he had no reastmbelieve Palazzolo
and Helkey were biasedsuzzle Dep33; 98. Nor did it surprise Guzzle that Khurana
had corrected the violations that the He®istrict inspectors observed by the time

Guzzle conducted his inspectiolu. at 137:138:1. Guzzle also recognized that
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restaurant owners sometimes present legiBrmamplaints about a dision to suspend or
revoke a license, but a health inspector nultshately err on the de of public health
even if the decision affects a person’estlyle or even his or her livelihodd. at 133:9-
134:15. In sum, the Court could find nathiin Guzzle’s testimonfrom which a juror
could infer that Palazzolo artkelkey had no justification faheir findings or that they
acted wrongfully.

Khurana has no evidence to dispute ®atizzolo and Helkegoncluded — based
solely on their professional judgment -atlhe conditions at Khurana’s restaurant
presented an “imminent health hazard” anddkd to suspend Khana's license in the
interest of public safety. Indeed, Khusatoncedes that the some of the inspection
photographs are “facially shocking” and “daleed prejudice the miraf the observer.”
PI's Opp’nat 17, Dkt. 59. He even attemptsetgplain away what is depicted in the
photographsThe fact that Khurana must eapi conditions documented by the
inspectors, which he admase “facially shocking,” undenines his argument that the
inspectors were not simply exercising thjaadigment when thefound violations but
instead invented them to harm Khurafde inspectors did nareate the “facially
shocking” conditions at Khana’s restaurant; they mér@bserved tem, documented
them, and concluded thiiey created an “imminetiealth hazard.”

Health inspectors must exercise their juégirto protect the safety and health of
the public. At most, Khurana raises issaefact regarding the soundness of Palazzolo

and Helkey’s judgment, but loéfers no evidence that thejyd not use their judgment or
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that they did not believe they were actindha interest of public health and safety. If
Khurana had introduced evidemthat Palazzolo and Helk closed the restaurant
because of reasons other tham éixercise of their judgmerstich as to harm Khurana, a
triable issue on wrongfulness might exist.t Bhurana introduces no such evidence, and
instead merely contests whether there waacamal hazard. Evahthe evidence shows
that Defendants were particularly zealousiforcing the Food Code, this is not enough
to create a material issue on whethdaPaolo and Helkey acted wrongfully.

B. Immunity

Assuming Khurana could create an isstitact regarding whether Defendants’
alleged interference was “wrongful,” govemant employees are immune from liability
for the intentional interferenadaim unless they act with malice or criminal intent. The
Idaho Tort Claims Act protects governmaremployees from liability for any claims
arising out “interference with contract righunless they act with malice or criminal
intent. 1.C. 88 6-904(3). "Malice" means "aat malice," which requires a wrongful act
without justification conbined with ill will. Anderson v. City of Pocate|l@31 P.2d 171,
183 (1987).

First, Palazzolo, Helkey, Guenther, andtBa all submitted affidavits stating that
they did not act with ill will, and as deseed above, Khurana did not submit sufficient
evidence to contradict that testimony. Setalso as discussed above, when Khurana
himself admits that the domented conditions were “feadly shocking,” the Court

cannot find the inspectors actetth malice in finding anmminent health hazard. Nor
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does the evidence support the conclusiongftaer Guenther or Barton acted with
malice.

Khurana responds that ttdaho Tort Claims Act immnity does not extend to
claims for intentional interference widtonomic expectancy and interference with
business relations. Section 6-904(3) onlgcfes claims arising out of “interference
with contract rights.” It does not meaiti claims for interference with economic
expectancy or business relations, and Idahots have not expressly found that the
Section 6-904(3) encorapses such claims.

But federal courts construing similar prenins of the Federal Tort Claims Act
have found that the grant of immunity foternference with contract rights claims applies
to claims for interference with gspective economic advantagéee, e.gArt Metal-
U.S.A., Inc. v. U.$753 F.2d 1151, 1155 (D. 1985). “To hold tht interference with
prospective advantage does not arise outtefference with contract rights...would
subject the government to liability if its @hoyees interfered with the plaintiff's mere
expectation of entering a contract, but ndh#y interfered with a contract already in
existence. Such a result wddde illogical and contrary to the words and reason of the
exception.”ld. (internal quotations marks omittedyhe Court agrees that the grant of
immunity should encompass othietentional interference clais. More importantly, this
view coincides with the Idahoourts’ interpretation that interference with contract and
interference with economiexpectancy are “negridentical” torts. Highland

Enterprises, Inc. v. Barke®86 P.2d 996, 1004 (Idaho 1999).
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This Court therefore holds, “as has ea&very court that has addressed this
issue,” that the Idaho Tort &ms Act immunity for intentinal interference with contract
extends to Khurana'’s claims for intentibirderference with economic expectancy and
business relationsArt Metal U.S.A.753 F.3d at 1155 (collecting cases).

2. Section 1983 Claims

To sustain an action under 42S.C. § 1983, Khurana musttow both: (i) that the
conduct complained of has beesmmitted under color of stataw, and (ii) that this
conduct worked a denial of rights secubgtthe Constitution or laws of the United
StatesWest v. Atkins487 U.S. 42, 48 (1988)Vood v. Ostrande®879 F.2d 583, 587
(9th Cir. 1989).

Khurana easily meets the first pronecause Guenther and his team of
inspectors and administrative assistants aasedealth District employees enforcing the
state food code, they were, in their official caipas, acting under the lay of state law.

Khurana faces a greater challenge imdestrating with relevant facts that
Defendants’ actions deprived him of hisxsttutionally protected rights to unreasonable
search and seizure and to due proces® stéandards vary folaeh claim and will be
addressed separately

A. Fourth Amendment

Khurana alleges that Palazzolo and teglkiolated his due process rights by

entering his restaurant without a warrant opt&eber 5, 2008 after Khurana had refused

access. The Fourth Amendment of thated States Constitution, which was
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incorporated against the states by tbarfeenth AmendmentBue Process Clause,
protects “the right of the people to be seaurtheir persons, houses, papers, and effects,
against unreasonable searches and seizWeS&” Const. amend. IV. Khurana, however,
has not provided suffici¢revidence that Palazzoémd Helkey conducted an
unreasonable search on September 5. Evendid, Palazzolo and Helkey are entitled to
gualified immunity.

First, the health inspectors did not regua warrant to conduct the search on
September 5, 2008 because Khurana conséntibeé search. As@ondition of obtaining
a restaurant license, Khuranaegp to allow health inspectd access to his restaurant.
Food Code 88 8-302.13(C), 8-302.14(g) @B04.11 (B), 8-304.11(F), and 8-402.11.
Khurana also consented to unannouncegeagtions as a condition of the Compliance
Agreement, and the Food Cosleecifically authorizes gailatory authorities to impose
requirements in addition to those spiieailly included in the Food Coddd. at § 8-
102.10(A). A consensual search does not require a waiviorgan v. United States
323 F.3d 776, 781 (9th Cir. 2003).

Moreover, in closely regulated industries warrantless inspections are permitted if
the inspection is made pursuant to a regwascheme designed to protect the health and
welfare of the people, andamegulatory scheme provides a “constitutionally adequate
substitute for a warrant.See, e.g., New York v. BurgéB2 U.S. 691 (1987). The Court

finds that the inspection conched on September 5, 2008 falls within the established
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exception to the warrant requirement for administrative inspections in a “closely
regulated” business.

The food industry is a closely regulatadasiness, and the state has a substantial
interest in regulating food safetgontreras v. City of Chicagd 19 F.3d 12861290 (7th
Cir. 1997). In addition, as with thespections of autoobile junkyards irBurger,
requiring health inspectors to obtain a watrar provide notice to owners prior to
conducting a health or safatyspection could frustrate em@ement of the food safety
ordinances; therefore, warrantless insp@&stiare necessary to further the regulatory
scheme.Burger, 482 U.S. at 710. Finally, the Food Code provisions provide a
“constitutionally adequate substitute for arv@at.” The Food Gde informs license
holders that inspections will be made oregular basis and the Code limits the “time,
place, and scope” of the inspectiond. at 711. Because warrantless inspections in the
food industry further a regulatory schemsigeed to ensure food safety, the warrantless
inspection on September 5, 2008 was tleefeasonable even without Khurana's
consent.

Khurana argues that he revoked his consent when he told the inspectors to leave,
and therefore the inspectors should have obtained a warrant before continuing the
inspection. Under the Food Code, if a pardenies access, the inspector must tell the
person that the permit hold is requirecatlow access, and access is a condition of
acceptance and retention of a restaurantdieedDAPA § 8-402.20. The inspectors

must make a final request for acceks. If the person in chge continues to refuse
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access, the Food Code allotlis inspector to apply for éhissuance of an inspection
order to gain accesdd. at 8 8-402.40. Nothing requiras inspector to obtain a court
order if the license holder refuses accdadact, the inspectorsould have revoked
Khurana'’s license once he refused to alloanttto inspect the restaurant, and it would
not have been necessdoy the inspectors to sk an inspection ordes permittedn
Section 8-402.40 before preeding with the revocationDAPA 16.0209.860.01(b).

Assuming, however, that Khurana’'s demarat the inspectors leave the premises
made the September 5, 2008 inspectinoreasonable, Palazzolo and Helkey are
nonetheless entitled to qualified immunity. Under the doctrine of qualified immunity,
“government officials perforing discretionary functions generally are shielded from
liability for civil damages insiar as their conduct does not violate clearly established
statutory or constitutional rights of which a reasonable person would have known.”
Harlow v. Fitzgerald457 U.S. 800, 818 (1982). Onaalefendant raises the qualified
immunity defense, the plaintifhust come forward with facts allegations sufficient to
show both that the defendant's alleged ceohdiolated the law and that the law was
clearly established when tlaleged violation occurredAlston v. Read663 F.3d 1094,
1098-99 (9th Cir. 2011).

Here, Khurana cites onfyee v. Seattl&87 U.S. 541 (1961 support of his
claim that the inspection nducted on September 5,08violated his constitutional
rights because the inspectors did not obtain a warrant before proceedses, the

Supreme Court held that the Fourth Amerent’s warrant requirement applies to
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commercial premises as pate homes. The Court Burger, however, distinguished
Seeg holding that a warrant is not necessamguired for inspections of premises in a
closely regulated industryBurger, as well as the already discussed Compliance
Agreement/consent issues, sugg#sas the inspectors’ actiom®mplied with rather than
violated the law. Because Khurana pr@gado authority clearly establishing that a
warrant or order was required under the facthisfcase, the Court finds that Palazzolo
and Helkey are entitled to quadifl immunity on this issue.
B. Due Process

In his Amended Complaint, Khurana spegxifly directed his § 1983 claim at the
September 5, 2008 inspection, but he naaine$ that this clan encompasses all the
alleged transgressions perpetrated by Palazawdl Helkey. Khurana, however, fails to
list the legal authority and elements supiogry his additional § 1983 claims. Khurana's
failure to specify which constitutional right Palazzolo and Helkey violated and how by
their alleged “multitude of transgressions” isafdo this claim. But even if the Court
assumes that Khurana intendedargue that Palazzolm@ Helkey violated his due
process by suspending his restaurant licensedoban allegedly invented violations, the
claim still fails.

The Due Process Clause of the Fourtieéxmendment provides, “nor shall any
State deprive any person of litdgerty, or property, without due process of law.” U.S.
Const. amend X1V, § 1. At theore of the due process clausé¢he right to notice and a

hearing at a meaningful time and in a meaningful manienstrong v. Manzd80 U.S.
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545, 552 (1965). Ordinarily, due processanf requires an opportunity for some kind of
hearing prior to the deprivation afsignificant property interesflemphis Light, Gas &
Water Div. v. Craft436 U.S. 1, 19 (1978). Khuranvas given the requisite notice and
opportunity to be heard witach suspension amdth the notice of intent to revoke.
Moerhle Aff, Exs. 5, 7, 8, 15, 25 and 29. Khura@anot and does not allege otherwise.

Any barely articulated claim for a substare due process claisimilarly fails.

The Constitution's substantivealprocess guarantee proteatsindividual from arbitrary
government actiorSee Cnty. of Sacramento v. Lewi3 U.S. 833, 845-46 (1998).
Substantive due process is violated bye®utive abuse of power ... which shocks the
conscience.1d. at 846. “[O]nly the most egregioo$icial conduct can be said to be
arbitrary in the constitutional senséd’ (internal quotation marks omitted).

The facts of this case do not shock thesaeence. Viewed in the light most
favorable to Khurana, thecord before the Court demarades that Palazzolo and
Helkey conducted various inspections, obedrgonditions that Khurana admits were
“facially shocking,” and decided to suspendukdma’s restaurant license out of concern
for public safety. Guen#r supported the health inspectors’ decisions.

Although Khurana disagrees with Palakzzand Helkey’s findings, “the Due
Process Clause is not a guarantee agaiosrrect or ill-advised [government]
decisions.Uhlrig v. Harder,64 F.3d 567, 573 (10th Cir. 1995) (quoti@gllins v. City
of Harker Heights Tex503 U.S. 115, 129 (1992). Il to satisfy the “shock the

conscience” standard, a plaintiff must ev¥da more than showhat the government
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actor intentionally or recklessly caused myjto the plaintiff by abusing or misusing
government power.ld. The Court cannot characteriaey Defendant’s actions as “the
most egregious official conduct.” Thus, Khuadmas failed to meet the high standard that
the Supreme Court has set for 4absive due process claims.

C. Deprivation of Civil Rights by Carol Moerhle

Khurana alleges that Carol Moerhle atiprived him of his constitutional rights
by sanctioning the other Defendants’ coadand causing the Uniform Notice of
Trespass to be issuedm. Complf 1 7.3, 9.1-9.5, Dkt, 5. The Notice of Trespass
allowed Khurana to enter the Health Distpcemises only if he first provided notice.

In their summary judgment brief, Deféants point out that there is no
constitutional right to access to public propetipjted States Postal Service v.
Greenburgh453 U.S. 114, 129 (1981), and nea case law establishing a clear
“process” that must be gried to an individual befora Notice of Trespass issud3efy.’
Opening Brat 18. Dkt. 30-1. Also, Defendants edhat Khurana never alleged that the
Notice was issued becausewas a member of a suspedssd, and Khurana failed to
prove that he had been “intentionally treadéterently from others similarly situated and
that there is no rational basis for the difference in treatm¥nlkage of Willowbrook v.
Olech 528 U.S. 562, 564 (2000). Therefamecording to Defendants, both Khurana’s
due process and equal protectad@ms against Moerhle fail.

The Court agrees. Khurana has not sittiech any factual or legal basis for his

claim that he was deprived any process @me he has not proved his “class of one”
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equal protection claim. In fact, in Hisief, all Khurana states in support of his
constitutional claim against Moerhle f€overed within the argument re the
First/Twelfth, Third and Fourth Cases of ActiorP?l.’s Opp’nat 18, Dkt. 59. This is not
enough to survive summary judgment on thelaeans — especially given that the Court
has found Khurana'’s other claims should be dismissed.
D. Municipal Liability

The question of municipal lidity is implicated by Buchnan's first three claims.
In Monell v. Department of Social Servicd86 U.S. 658, 690 (1978), the Supreme Court
held that a municipality can be sued as aspet under section 1983 if “the execution of
a government's policy or custom, whethede by its lawmakers or by those whose
edicts or acts may fairly be said to remsofficial policy, irflicts the injury ...”ld. at
694. However, a city or county may notliedd vicariously liable for the unconstitutional
acts of its employees under the theoryespondeat superior. Monel36 U.S. at 691.

The plaintiff must satisfy fouelements to establish maipal liability for a failure
to protect an indindual's constitutional rights: (1) thpdaintiff possessed a constitutional
right, of which he was deprived; (2) the municipality had a policy; (3) this municipal
policy amounts to deliberate indifference te flaintiff's constitutional right; and (4) the
municipal policy is a moving fordeehind the constitutional violatioQviatt v. Pearce,
954 F.2d 1470, 1474 (9th Cir. 1992). A mupdlity is not liable under section 1983 for
acts of negligence by one of its employee®othe occurrence of an unconstitutional act

by the non-policymaking employeavis v. City of Ellensbur@69 F.2d 1230, 1234-5
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(9th Cir. 1989). Evidence ohistakes made by adequately trained employees or a single
unconstitutional actioby a non-policymaking employeenst sufficient to show the
existence of a custom or policyativiolates constitutional rightkd.

Khurana’'s argument stumbles on the first prong. Khurana has not shown that he
was deprived of a constitutional rightollins v. City of Harker Height§03 U.S. 115,
120 (1992). Thus, his municipal liabilityatin against the HealtDistrict must be
dismissed.

3. Conspiracy Claim

In the Amended ComplainKhurana alleged that Defendants conspired to deprive
him of his rights based on higce in violation of 42 L&.C 88 1983 and 1985. Khurana
now concedes that the eeitce does not support a race discrimination cldttis Opp’n
at 1. This concession would seem to disgerith Khurana's conspiracy claim, but he
now asserts that the conspiracy causectibn encompasses all of the alleged
constitutional violations. Regardless, Kana's conspiracy claim fails because his
§ 1983 claims fail. In addition, a plaintiff mtumeet strict pleading requirements to state
a civil conspiracy claim, and mere conclusatggations of a conspiracy do not suffice.
Woodrum v. Woodward Coun®66 F.2d 1121, 1126 (9@ir. 1989). Khurana has not
met these strict pleading requirements, tredefore his conspiracy claim will be

dismissed.

MEMORANDUM DECISION AND ORDER - 29



4. Intentional and/or Negligent Infliction of Emotional Distress

Because Khurana’s emotional distressmokaarise out of licensing and inspection
related activities, Idaho Cod&s 6-904B(3) and (4) protexcthem from liability unless
Khurana can show that they edtwith malice or criminal kent or with gross negligence
or engaged in reckless, willful and wanton conduct. Khurana has failed to make this
showing; therefore, this claim will be dismissed.

5. Breach of Duty of Good Faith

Defendants are entitled to summary judghwnKhurana’s breach of the duty of
good faith and fair dealing because nohéhe Defendants and Khurana had a
contractual relationship. “Only a party to@tract may assert a claim for breach of the
covenant of good faith and fair dealingNdak v. Idaho Dept. of Correctipr P.3d —,
2012 WL 29343, *3 (Idahdanuary 6, 2012) (citingolley v. THI C0.92 P.3d 503, 511
(2004)).

Khurana responds that a contract digseletween him and the Health District:
“Mr. Khurana made an application (affev) and NCDHD respaded with a written
permit/license which constituted a contracrgmg him the right to do business, which
contract incorporated Idaho Food Code cbhamge as a condition aontinuing to do
business.”PI's Opp’nat 19, Dkt. 59. But Khurana offers no legal support for his
position.

By contrast, other courts have said that an agency’s performance of its regulatory

or sovereign functions doestr@eate contractual obligations without something more.
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Cain v. U.S.350 F.3d 1309, 1316-ed. Cir. 2003) (citind® & N Bank v. United States,
331 F.3d 1374, 1378-79 (Fedr2003)). Here, there is fohg more than the Health
District’'s performance of its regulatory furmti. Thus, there was no contract between
Khurana and Defendants and his duty addjfaith and fair dealing claim must be
dismissed.

6. Slander/Libel

Under Idaho Code 8§ 804(3), governmental entitiea@their employees are immune
from slander and libel claims so long as they act without “malice” or criminal intent. As
discussed above, Khurana has failed to éstathat any Defendant acted wrongfully or
with ill will. Therefore, thisclaim must also be dismissed.

7. Violations of 42 U.S.C. § 1981

Section 1981 prohibits radia motivated denials of equal protection and the full

benefit of the law. Khurana concedes thate is no evidence that defendants’ actions
were racially motivatedPI's Opp’nat 1, Dkt. 59. BuKhurana complains that
“[clounsel again tries to limit this claim todial discrimination anduch is not a fair
reading of the allegations of the Comptainder paragraphs I5through 15.4.”ld. at
20. Khurana states that he has properlygqadand documented “ggteons of fact and
issues...in the affidavits and depositions for submission to the jialy.In his brief,
Khurana did not explain ho®ection 1981 encompassegial protection claims other

than those motivateoly racial animus.
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But at oral argument, Khurana’'s couhsgpounded further on his argument that
Khurana’s Section 1981 claim should not be lgdito racial discrimination claims. He
explained that Section 1981 never mentiowe ffaut instead guarantees that all persons
enjoy the same rights as those enjoyed blyitevcitizens,” and “Mr. Khurana has a very
nice sun tan.”Draft Hearing Tr. Seeking clarificatiorthe Court asked Khurana’'s
counsel whether he believed a showing ofaiaanimus was needed to prove a Section
1981 claim, and Khurana'’s counsel pointed out that the Coenltthe word, “race”
while he used the wordcolor.” By making this distintion, counsel seemed to suggest
that all Khurana needed poove for his Section 1981aim was that Khurana'’s skin
color was something other thamite and that he had beerdted differently. Khurana'’s
counsel acknowledged, however, that thisawanovel argument, and he had not found
any authority to support it. Given the novelty of this argument and the lack of authority
to support it, the Court withiso dismiss this claim.

ORDER
IT IS ORDERED that Defendants’ Motion for Summadudgment (Dkt. 30) is
GRANTED.

DATED: April 16, 2012

United States District Court
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