Carr v. Carlyn et al

UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

JODY CARR,

Plaintiff,
V.
WARDEN CARLYN:; LT.
ANDERSON; SGT. ROANE; C/O
RIVERA; C/O DAVIDSON; and CPL
HARTNETT,

Defendants.

Case No. 3:10-cv-000625-BLW

MEMORANDUM DECISION AND
ORDER

Now before the Court is Defendankgbtion to Dismiss. (Dkt. 14). After

reviewing the record and being fully adwdséhe Court enters the following order

denying Defendants’ ntion to dismiss Plaitiff's Complaint.

BACKGROUND/FACTS

On April 25, 2011, Hon. Candy/. Dale entered an Initial Review Order in this

case allowing Plaintiff to proceed on his agxéo courts and retaliation claims against

Defendants Hartnett, Riverand Davidson, but dismissirtige remaining claims and

defendantsOrder, 12 (Dkt. 7). Thereafter, the remaig defendants filed the pending

motion to dismiss on the grounds that Riffififailed to exhaust his administrative
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remedies regarding the retaliation claims,” #mat he “has failed to state a claim for
relief in his access to courts claim.. Motion to Dismiss2 (Dkt. 14).

On July 22, 2011, Plaiiff was granted permissioand additional time, to
produce additional evidenceresponse to Defendants’ motion, which he did on August
15, 2011. (Dkt. 18). In sun®laintiff produced hundreds of pages of various documents,
affidavits, concern forms, grievancesdaa disciplinary offense report (DOR), all
purporting to buttress his contention that #xhaustion requirements have been r8ee
Evidence List & Exhibit§Dkt. 19). Finally, Plaintiff ofects to Defendant’s reply brief
as not conforming to Rule 11, Rule 56(ajld.ocal Rule 7.1, and requests that it be
stricken and not considered by the Co@bjection(Dkt. 21).

Not all of the parties consented to thagdiction of a United States Magistrate
Judge to enter final orders in this ca€&der of ReassignmefDkt. 22). Accordingly,
Judge Dale reassigned this action to thesusigned District Judge on November 21,
2011. Id.

DISCUSSION

1. Plaintiff's Objection

Plaintiff takes issue with Defendants’ reph support of their motion to dismiss,
requesting that it be stricke@bjection 1-2 (Dkt. 21). Specifically, he argues that
pursuant to Federal Rule of Civil Proceddfe the document submitted in Reply was not
properly signed.d. Further, Plaintiff argues thaebause the reply was untimely under
Federal Rule of Civil Procedure 56(e) dmmtal Rule 7.1(a)(2)t should not be
considered by the Courtd.
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As an initial matter, the signature orttiisputed Reply iadequate. Defense
Counsel is a registered paipant in the CM/ECF progranand properly executed the
signature requirement on the defense refgeDist. Idaho LocCiv. R. 5.1()),
Electronic Case Filing Procedures 13 (ETélectronic filing ofany document by a
Registered Participant shall constitute the signature of that person for all purposes
provided in the Federal Rules.”).

Further, regarding the timeliness oétreply, the Court granted Defendants
additional time, until August 32011, in which to replyDocket Entry Orde(Dkt. 18).
This is the same order in which Plaintiff wgrented additional time tiento file exhibits.
Id. Thus, Plaintiff’'s motion to strike (Dk21) will be deniedand Defendants’ reply
(Dkt. 20) will be considered.

2. Exhaustion of Administrative Remedies (Retaliation)

Defendants concede that Plaintiff has exdted the grievance process with regard
to his access to courts claim, but argue thatrdaliation claim is discrete, has not been
properly grieved, and shoule dismissed accordinglyMotion to Dismiss6 (Dkt. 14-1).
In support of their motion, Defendarggbmit an affidavit from the Grievance
Coordinator at the Idah@orrectional Institution Orofino, Coleen Ree#ffidavit of C.
Reed(Dkt. 14-2). Reed states that she egxed institutional records for grievances
submitted by Plaintiff between Octali®4, 2010, anduhe 21, 20111d. at 4.

During that time, Reed s& that Plaintiff initiatedhe grievance process four
times, noting two grievances that relateéhis action and two othe “not related to

missing envelopes or retaliationld. However, as Plaintiff points out, despite defense
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counsel’s claims “that Plaintiff did not exhatise grievance process,” the Reed affidavit
fails to indicate if Plaintiff dil or did not properly exhaustetprocess with regard to the
two relevant grievancedd. Regardless, it appears thaiRtiff did exhaust this issue.

As stated, the Reed Affavit serves only to confirm that Plaintiff filed two
grievances, on November 18829, 2010, relating to beiqdaced into segregation and
possible theft of his manila envelopdd. at 5. Despite Defendants’ contention that the
grievances can only charagied as access to court e, Plaintiff submitted evidence
of a rejected grievance that complains jadtpersonnel weréconspiring to block
access to the courts,” and “refugedespond to concern formsPlaintiff’'s Exhibit (Dkt.
19). This rejected grievance also relai@the disputed missing legal work, though
Plaintiff makes clear his belief thaitwas “stolen by your staff.Id. This grievance was
sufficient to put Defendantsn notice that there was a potential retaliation issue.

While Defendants argue that “Plaintiff hiaded to meet his burden in responding
to [the motion],” because failure to exhaust is an affirmative defense, it is Defendants that
bear the burden of proving non-exhaustMyatt v. Terhune315 F.3d 1@8, 1119 (9th
Cir. 2003). Plaintiff has submitted a cops amount of evidence to support his
contention that the envelopes were takeretaliation to his legal actions. (Dkt. 18).
This includes a large number of unexhadstencern forms, showing further that
Defendants knew of the problerBee Jones v. Bock49 U.S. 199, 219 (2007) (“We are
mindful that the primary purpose of a grievans to alert prison officials to a problem,

not to provide personal notice to a particulfiic@l that he may be sued; the grievance is
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not a summons and complaint that initisdelsersarial litigation.” (internal citation
omitted)). Accordingly, Deferahts’ motion to disniss for nonexhaustion will be denied.
3. Rule 12(b)(6)

Federal Rule of Civil Procedure (“FRQR2(b)(6) permits courts to dismiss a
complaint for two reasons: (1) lack of a camble legal theory or (2) pleading of
insufficient facts undean adequate theoriRobertson v. Dean Witter Reynolds, Inel9
F.2d 530, 533-34 (9t8ir.1984). In reviewing a Rul&2(b)(6) motion to dismiss, the
Court must assume the truth of all factualgdiiions and construe inferences in the light
most favorable to the nonmoving partfhompson v. Davi295 F.3d 890, 895 (9th
Cir.2002);Sprewell v. Goldestate Warriors266 F.3d 979, 988 (9th Cir.2001). While
the complaint needot contain detailed factual alld¢gms, “a plaintiff's obligation to
provide the ‘grounds' of hientitle[ment] to relief’ requies more than labels and
conclusions, and a formulaic recitation of #lements of a cause of action will not do.”
Bell Atl. Corp. v. Twomblyg50 U.S. 544, 555 (2007) (citiigppasan v. Allain478 U.S.
265, 286 (1986)). That is, “conclusory allégas of law and unwarranted inferences are
not sufficient to defeat a motion to dismis8ssociated Gen. Contractors of Am. v.
Metro. Water Dist.159 F.3d 1178, 1181 (9th Cir.1998) (quotiPgreto v. FDIC 139
F.3d 696, 699 (9th €i1998)). “Factual allegations must ésough to raise a right to
relief above the speculative level, on tisswamption that all thallegations in the
complaint are true (even if doubtful in factiell Atl.,550 U.S. at 555 (citations

omitted).
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Further, when a motion to dismiss is geah “leave to amend should be granted
‘unless the court determines that thegaligon of other factsonsistent with the
challenged pleading ot not possibly cure the deficiency.DeSoto v. Yellow Freight
Sys., Inc.957 F.2d 655, 658 (8 Cir.1992) (quotingchreiber Distrib. Co. v. Serv-Well
Furniture Co0.,806 F.2d 1393, 140(Pth Cir.1986)). In othewords, the Court may deny
leave to amend where antiment would be futileSee id.; Schreiber Distrib806 F.2d
at 1401.

Here, Defendants argue that “Plaintifflaims against the Defendants are not only
conclusory, they are, in fa@,conclusion and nothing moreMotion to Dismiss11
(Dkt. 14-1). Defendants argue that all chiRtiff's claims are seforth “without alleging
any supporting factual allegations to supgustconclusory statements that any of the
Defendants did or didot do anything.”ld. Regarding his access to court claim,
Defendants argue that it must fail becausenBfaifails to statethat he suffered an
actual injury as a result of the allebdenial of access asquired under thieewis
standard.”Id. Specifically, Defendants argue taintiff has failed to allege actual
injury because Plaintiff cannot statdo specifically took his propertyid. Further,
Defendants characterize Plaintiff's statemeagarding access as vague and conclusory.
Id.

In response, Plaintiff intimates that tren@iscation, or theft, of his legal materials
“destroyed [his] ability to mvide ‘evidence’ to the Qurts, thereby destroying any

chance Plaintiff would had to prevail ...Responsed (Dkt. 16). Plaintiff goes on to
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explain that the allegedly stolen envelopestamed all of the evidence for his case, and
without it, attempting to fila tort claim would be futileld.

Inmates have a constitutional right to access the coBdsnds v. Smit30 U.S.
817,817, 821, 828 (1977). ¢mder to demonstrate that has a viable access to courts
claim, Plaintiff must show that he suffered an actual injury as a result of the alleged
denial to accesslLewis v. Caseyp18 U.S. 343 (1996). Actuedjury may be manifest if
the denial “hindered his efforts to pursukegal claim,” such as having his complaint
dismissed for “for failure to satisfy some edacal requirements” caused by the denial, or
if he “suffered arguably actionable harm thatwished to bring before the courts, but
was so stymied [by the denial] thatwas unable even fide a complaint.” Id. at 351.

In Lewis,the Arizona Department of Corremtis appealed an injunction requiring
them to significantly upgrade their law liloyafacilities. The Supreme Court reversed
because of the failure fond imminent actual injuryesultant from the existing
conditions.Id. at 349-353 & n. 3. As suchewisclarifies “that every such claim must be
founded upon actual injury, and the restrictidthe scope of theght to only certain
types of claims.”Ornelas v. Giurbinp358 F.Supp. 955, 2/S.D. Cal. 2005).

Lewismakes clear that actual injuryas‘constitutional premguisite” which not
only ensures “serious and adversarial treatrhbnt,also “keeps the courts within certain
traditional bounds vis-a-vis the otheahches, concrete adverseness or h@&wis,518
U.S. at 352-53 & n. 3. Thisght of access is only guarantefed certain types of claims:
direct and collateral attackgon a conviction or sentes, and civil rights actions

challenging the conditions of confinemeritk.at 354. Even among these types of
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claims, actual injury will exist only if “a ndnvolous legal claim has been frustrated or
was being impededId. at 353.

“Thus, to state a claim fonterference with the righuaf access to the courts, an
inmate must establish thataidequate facilities or interi@g regulations have actually
frustrated or impeded a nonfrieais (1) criminal trial or ppeal, (2) habeas proceeding,
or (3) section 1983 case challengthg condition of his confinementOrnelas 358
F.Supp. at 972 (citind-ewis,518 U.S. at 3555ands v. Lewif§86 F.2d 1166, 1171 (9th
Cir.1989).

Here, at the motion to dismiss stage, Rleihas provided dfficient evidence that
he has been denied the acdesthe courts guaranteed BpundsandLewis. See also
Initial Review Ordey7 (Dkt. 7) (“Plaintiff alleges thate had gathered evidence for a
civil rights lawsuit and that Defendartisirtnett, Rivera, anBavidson stole that
evidence, making it impossiblerf@laintiff to file the suit. These allegations state a
colorable access to courts aaupon which Plaintiff may paeed.”). “[F]Jor a complaint
to survive a motion tdismiss, the non-conclusory dfal content,” and reasonable
inferences from that content, must be plaly suggestive of a claim entitling the pleader
to relief.” Moss v. U.S. Secret Serviéd2 F.3d 962, 969 (9th Cir.2009).

Applying this standard to his Compig the facts pled do not rule out the
possibility that Plaintiff was so stymied byethllegedly stolen legal papers that he
became unable to even file angolaint. Pointedly, Plaintiffays out, in detail, what legal

work was taken, that it was clearly marked as legal work, and that he was unable to
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pursue claims because they warssing. Accordingly, th Court will deny Defendants’
motion to dismiss.

It should be noted, however, that tiisder does not guamgee that any of
Plaintiff's claims will be successful whendged on the merits; it merely finds that the
claim is colorable, and will ndie summarily dismissed at trasage. This Order is not
intended to be a final or a comprehensive amalysPlaintiff's claims. It is Plaintiff's
burden to thoroughly set forth the legal aadtfial basis for each of his claims so that
Defendants can properly defend against them.

ORDER
It is ORDERED:
1) Plaintiff's Motion to Strike (Dkt. 21) iDENIED;
2) Defendants’ Motion to Dismiss (Dkt. 14)¥ENIED,;

3) Defendants shall file an answer witl#@ daysof the entry of this order.

DATED: February 17, 2012

B. Lyre/Winmill

Chief Judge
United States District Court
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