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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

SEAN MICHAEL SWENDSEN; and

NORMAN G. REECE, JR. in his Case No. 4:09-cv-229-BLW
capacity as trustee of the RICHARD C.
SWENDSEN TRUST, MEMORANDUM DECISION AND
ORDER
Plaintiffs,
V.

RICHARD I. COREY,

Defendant.

INTRODUCTION

The Court has before it Richard Corey’s Motion to Amend Pleadings to Conform
to Evidence and to Alter or Amend or Rdew Trial (Dkt. 170), Plaintiffs’ Motion for
Altering or Amending Judgment on Jury Vietd$150,000 Additur Request) (Dkt. 175),
and Plaintiffs’ Motion for Allavance of Attorney Fees (Dki76). The motions are fully
briefed. For the reasons expressed betbe/Court will (1) denypefendant’s motion to
amend the pleadings or for a new trial; (2hyl®laintiffs’ motion to alter or amend the
judgment; and (3) grant Plaiffs’ motion for attorney fees.

PROCEDURAL BACKGROUND
Plaintiffs filed this lawsuitn May 2009 alleging breaadf trust and fiduciary duty

against defendant Richard Corey in his rolérastee of the Richard Swendsen Trust. In
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February 2012 a jury found favor of Plaintiffs on two @ims for breach of fiduciary
duty, awarding Plaintiff$532,776.77 in damages.

ANALYSIS
1. Defendant’s Motion to Amend

One month before trial, Defendant Ract Corey asked the Court for leave to
amend his Answer to add affirmative defengeduding a statute of limitations defense.
SeeDkt. 135. The Court denied the motionuagimely. (Dkt. 135). Now, Corey wants to
try again. He asks the Court to amendpleadings to add the statute of limitations
defense pursuant to Federal Rule of Civodedure 15(b)(2). In turine wants the Court
to amend the Judgment to comfowith the amended pleading.

Rule 15(b)(2) provides that “[w]hen an igsnot raised by the pleadings is tried by
the parties’ express or implied consent, it mudiréated in all respects if raised in the
pleadings.” Fed. R. Civ. P. 15(b)(2). Cypm@rgues that evidenaa the statute of
limitations defense was raised throughoutdberse of the trial without objection from
Plaintiffs. That simply is not true.

First of all, the Court made it cleardenying Defendant’s pre-trial motion that
the statute of limitations defense could not §segted at trial. Second, although Plaintiffs
were forced to respond to some statutknotations arguments during trial because of
Corey’s counsel’s persistence, Plaintiff¥@econsented to trying the issue. Trial is
often a fluid process, where the purpose ainsel’'s questions is not always clear to the

other party. Plaintiffs’ counsel cannot be s@midhave consented to trying the statute of
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limitations issue simply because he may not have consistently objected to a question
which was somehow related to the statutenotations. Plaintiffs’counsel made it clear
on the record during trial, and in his filingsopposition to Corey’s motion to amend,
that Plaintiffs did not consent to trying thatsite of limitations issue. Furthermore, when
the issue did arise at trial, the Court ruled #hagn if the statute of limitations was before
the Court, it did not apply in this case besa it did not begin to run until Corey resigned
in late 2010. Under these circumstancesQbert will deny Corey’snotion. In turn, the
Court will deny his request to alter the judgment.

Finally, the Court will also deny Coreyaddternative request for a new trial where
he could present the statute of limitations isgugethe Court noted in its earlier decision,
Corey should have asserted the stabfitenitations defense when the Amended
Complaint was filed over a year and a half lpefial, or at the very least when he
“joined” in Clayne Corey’s motion for summapydgment. (Dkt. 135). Corey'’s failure to
timely assert the statute lohitations defense does not fifg putting the parties to the
expense and delay oftrging this case.

2. Plaintiffs’ Motion to Alter Judgment

A judgment notwithstanding the verdict “isgper if the evidengeconstrued in the
light most favorable to the nonmoving panggrmits only one reasonable conclusion, and
that conclusion is contrary to the jury’s verdid®dvao v. Pagay307 F.3d 915, 918 (9th
Cir. 2002). “Although the coud’ruling on an alternative motion for a new trial involves

the exercise of some discretion, a stringgandard applies when the motion is based on
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insufficiency ofthe evidence.”E.E.O.C. v. Pape Lift, Inc115 F.3d 676, 680 (9th Cir.
1997). A motion will be granted on this gralionly if the verdict “is against the great
weight of the evidence, or it is quite cleaattthe jury has reached a seriously erroneous
result.” Id.

A jury’s verdict must be upheldiifis supported by substantial evident&allace
v City of San Diego479 F.3d 616 (9th Cir. 2007). uBstantial evidence is evidence
adequate to support the jurgenclusion, even if it is also possible to draw a contrary
conclusion from the sae evidence.”ld. at 624. In making this determination, the Court
must not weigh the evidendayt should simphask whether the party has presented
sufficient evidence to suppdhe jury’s conclusionld. While the Court must review the
entire evidentiary recordt must disregard all evidencevtaable to the moving party that
the jury is not required to believéd. The evidence must beewved in the light most
favorable to the nonmoving party, and all wzable inferences must be drawn in favor
of that party.Id.

Although Plaintiffs argued dtial that Corey was unfettered in the exercise of his
discretion regarding the use of the $150,000{0@ust principal to pay Beth Swendsen,
the jury acted well within its discretion wh it awarded Swendsen the amount they
believed was appropriate. Plaintiffs focusitrargument on a line of questions posed to
Corey by Plaintiffs’ counsel during triakhere Corey ultimately axitted that it was not
prudent for him not to have gathered certaformation necessary to properly administer

the trust.Trial Transcript Feb. 27, 2012, p. 37, DKit66. However, the jury was not
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asked simply whether Corey acted prudentty more precisely whether Corey believed
he acted prudently.

The jury was instructed about Corey’s fitry duties, his duty of loyalty, and the
prudent investor rule among other instructiahsy Instructions, Dkt. 168. Those
instructions asked the jury to weigh myafactors, including an instruction that
“[c]ompliance with the prudent investor rukedetermined in ght of the facts and
circumstances existing at the time of a we& decision or action and not by hindsight.”
Jury InstructionsNo. 13, Dkt. 168. Thaury could have easily interpreted Corey’s
testimony to be a hindsight olpgation of his earlier actions. Although the Court believes
the jury could have reasonglibund that Corey breachéds duty by distributing the
$150,000.00 to Beth Swendséhat is not the standard for deciding a motion for
judgment notwithstanding the neict. The jury’s conclusiothat Corey did not breach
his fiduciary duty in distributing the $15@0.00 to Beth Swendsen was quite reasonable
and supported by substantial evidenciiak Accordingly,the Court will deny the
motion.

3. Plaintiffs’ Motion for Attorney Fees

Plaintiff also filed a mbon for attorney feesSeeDkt. 176. In “action[s]
involving state law claims, [federal courtg@y the law of the fonn state to determine
whether a party is entitled to attorneys’ fe@sless it conflicts with a valid statute of
procedural rule."MRO Commc’ns, Inc. v. AT&T Cd.97 F.3d 1276, 1282 (9th Cir.

1990). Idaho Code 15-8-208hich applies to all proceedings related to judicial
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resolution under the Trust andt&® Dispute Resolution Act, provides that the district
court may, “in its discretion, order cositsgluding reasonable atteey’s fees, to be
awarded to any party.” 1.C. 8§ 15-8-208 (2012).

The Court finds in its discretion that award of Plaintiffs’ attorney fees is
appropriate in this case. ddo Code 8§ 15-8-208 ds not require the award be given only
when there is a prevailing part However, the Court is cogrant that Plaintiffs were
successful on two of three aias for breach of fiduciary duty. Most notably, the jury
determined that that RiclaCorey breached his fiduciary duty regarding the loans he
caused the Trust to make to his son, Cla@oeey, which was by all accounts the most
serious claim. The jury aldound that Richard Cordyreached his fiduciary duty
regarding principal payments Beth Swendsen, although the award of damages on that
claim was minimal. Under these circumstandes,Court finds that Plaintiffs are entitled
to an award of attorney fees.

As for the amount of fees requested, Riffs ask the Court to award them an
amount equal to the one-third contingera éharged by their attorney. Based on the
Judgment amount, the fee equily7,592.26. Plaintiffalso ask for an additional
$10,160.00 for hourly fees incudafter trial was concluded.

In support of their motion, Plaintiffaubmitted their attorney’s affidavit, which
includes an invoice listing professional sees, the dates whehe services were
rendered, and the hours amade for such servicesseeExhibits (Dkt. 176). The affidavit

explains that Plaintiffs’ attorney, Jon Simns received his J.D. almost 30 years ago,

M EMORANDUM DECISION AND ORDER - 6



and received an L.L.M. in tdaw more than 25 years agdimmons AffDkt. 176-2. He
also has extensive experience in trust lamg his hourly rate in this case was between
$165.00 and $200.00 per hour faut of court time, and $280.00 for in court time. Based
on this Court’s experience, these ratesraasonable for the relevant community where
this Court sitsSee Schwarz v. Secretary of Health and Human Servidds3d 895, 906
(9™ Cir. 1995).

A review of the services rendered by Btdfs’ counsel shows that his services
were reasonabl&immons AffEx. 1, Dkt. 176-4. Considering the factors listed in Idaho
Rule of Civil Procedure 54(e)(3), the Cofinds that Mr. Simmons was particularly
skilled to handle this case, which dgaimarily with trust law. Mr. Simmons’
performance at trial and throughout the cdesmonstrated a clear understanding of Idaho
trust law. Moreover, the Court is cognizéimat Mr. Simmons represented plaintiffs on a
contingency fee basis. Based on the information submitted by counsel, the total amount
Mr. Simmons would have chged had the case been billed on an hourly rate was
somewhere in the neighborhood of $T8M.00. This is naioo far below the
$177,592.26 contingency fee being chdrgéonsidering thesk involved in
contingency fee cases, the Court finds thatcontingency fee amount is reasonable.
Finally, none of the additional factors lidten I.R.C.P. 54(e)(33uggest Mr. Simmons’
fee was unreasonable. Accordingly the Court awlard Plaintiffs their attorney fees in

the amount of $177,592.26.
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The Court will not, however, add the atitthal $10,160 for hourly services
rendered after trial. It is not altogether cleawhich post-trial mons the fees apply.
Given the Court’s denial of Plaintiffghotion to alter judgment, the fees are
inappropriate. Moreover, the Court beliswbe post-trial fees should simply be
considered part of the contingency fee award.

ORDER
IT IS ORDERED:
1. Defendant’s Motion to Amend Pleadings to Conform to Evidence and to
Alter or Amend or For New Trial (Dkt. 170) BENIED.
2. Plaintiff's Motion to AlterJudgment (Dkt. 175) IBENIED.
3. Plaintiff's Motion for Allowance ofAttorney Fees (Dkt. 176) is
GRANTED. Corey shall pay Plaintiffs'teorney fees in the amount of

$177,592.26.

DATED: June 6, 2012

[SI° MUAWHNS
B. Lyre/Winmill

Chief Judge
United States District Court
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