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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

ASHLEY MORENO,
Case No. 4:15-cv-00342-BLW
Plaintiff,
MEMORANDUM DECISION AND
V. ORDER

STATE OF IDAHO, IDAHO STATE
POLICE, RYAN BLACKHAWK,
individually and in his capacity as a
police officer for Idaho State Police;
PAUL OLSEN, individually and in his
capacity as a police officer for Idaho
State Police; and LT. JOHN KEMPF,
individually and in his capacity as ldaho
State Police supervisor of Blackhawk and
Olsen,

Defendants.

INTRODUCTION
Pending before the Court are cross motions for summary judg&esikis. 25,
42, 43. The Court heard oral argument ontfs#ions on February 13, 2017 and took the
matters under advisement. For the reasxptained below, the Court will deny
Plaintiff's Partial Motion for Summary Judgmt re Tracking Device (Dkt. 43), grant
Defendants’ Motion for Summary Judgment (D&%), and grant in paand deny in part

Defendants’ Partial Motion for Summary Judgment (Dkt. 42).
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BACKGROUND

1. Factual Background

Plaintiff Ashley Moreno brings suit against the State of Idaho, Idaho State Police
(“ISP), and three ISP officers—Ryan Blaekik, Paul Olsen,ral John Kempf—relating
to the warrantless installation and use &RS tracking device and Moreno’s subsequent
arrest and interrogation.

On August 21, 2013, Idalstate Police detective Olsen had been informed that
Ryan Dalley, a friend or acquaintanceMdreno, had missed seral probation check-
ins. Def. SOFY 3, Dkt. 42-1. Dalley’s probatiarfficer intended to file a probation
violation and agent warrant for Dalley’s arrddty 3 Based on that information, Idaho
State Police conducted suilence on Dalley as he drove to various locations around
PocatelloCompl.q 17, Dkt. 1. Dalley was alone addving a gold-colored Chevrolet
Blazer during his visits to these locatiob®f. SOFY 7.

The vehicle’s registered owner was Casey CasppeBOF] 6, Dkt. 52-1. Casper
agreed to allow Moreno to use and take cdrie vehicle “as ift were her own” until
Mr. Casper was released from j&lasper AffDkt. 43-2. Morenoin turn, had allowed
Dalley to use the Blazer to run errandsfargust 21. The Offices were aware that
Casper was the Blazer's registered ownerthatlAshlyn Moreno had previously driven
the vehiclePl. SOF|T 2, 6.

On August 21, 2013yhile the vehicle was parked in a grocery store parking lot,

and without a warrant, Officer Olsen intd a GPS tracking device on the BlazZe.
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SOFMT 1, 10, 12. On August 22013, Officers BlackhawlQlsen, Edgely and Kempf
used the GPS tracking device to locate the Blazer on the public Stle&SOF 13.
Dalley was driving the Blazer and Mo was a passenger at that tibef. SOFf 15. A
traffic stop was attempted, bDalley did not stop the vehicl&d. I 16. Officers
thereafter used the GPS tracking deviceetocate the Blazer on Maryzelle Lane in
PocatelloPl. SOFY 17.

Detective Blackhawk was first to arriet the location of the stopped Blazek..
18. Olsen followed closely behinidl. Dalley had fled the scene by the time Blackhawk
arrived but Moreno reni@ed in the vehicleld. 11 19, 20. Upon arriving, Detective
Olsen drew his weapon and ordered Ashlyn to exit the car with her hands up, and she
complied.ld. ] 21. Ashlyn was handcuffed amdiered to kneel on the concrete
driveway on which tay were standingdd. § 22.

Olsen and Kempf questioned Moreno wililee knelt on the grawl in handcuffs,
seeking information about Dalley’s whereabolds{ 23;Blackhawk Deg.{{ 25-28,
Dkt. 29-3. Moreno was not informed of her Miranda rights during this questid?ing.
SOFY 24. Ashlyn remained keling in handcuffs on condesfor 25 to 45 minutes
while additional officers, including Lieut@ant John Kempf, supervisory officer,
searched the surrounding neighttmod looking for Ryan Dalleyd.  26. When Kempf
returned from the search, bedered Blackhawk and Olsendaest Moreno for resisting

and obstructingd. § 28. They did sdd.
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2. Litigation Background

Plaintiff filed this actiorunder both 42 U.S.C. § 19&8d state law, alleging the
following constitutionadeprivations: (1) unlawfulesarch, through the warrantless
installation and use of the GPS tracking deyi(2) coercive questioning and compelled
self-incrimination; (3) unlawful arrest; (4) eassive force; and (5) failure to train and
supervise. Plaintiff brought additional claimgainst Defendant Blackhawk, not at issue
here, for a violation of her right to bodily integrity.

Defendants State of Idaho, Idaho StatkdepOlsen, and Kempf filed an early
motion for summary judgmenteldng a ruling that they ka qualified immunity from
the unlawful search claim. Dkt. 25. They later filed a seaooton for summary
judgment encompassing all but Counts V and-V those counts, only Blackhawk is a
named defendant. Dkt. 42. Specifically, tneefendants argue that (1) Plaintiff has
failed to establish the above-mentioned consitial violations; (2) that the officers are
entitled to qualified immunity on all 8§ 1983aains; and (3) thatlleclaims against the
State of Idaho, Idaho State Police, and Offidefendants, in thewfficial capacities, are
barred by sovereign immunity. Plaintiff th&led a cross motion for summary judgment
on the unlawful search claim. Dkt. 43.

LEGAL STANDARD
1. Motion for Summary Judgment.
Summary judgment is appropriate where dypean show that, as to any claim or

defense, “there is no genuine dispute asitoraaterial fact and thmovant is entitled to
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judgment as a matter of law.” Fed. R. CivhB(a). One of the principal purposes of the
summary judgment “is to isolate and disposéactually unsupported claims . . . .”
Celotex Corp. v. Catretd 77 U.S. 317, 323-24 (1986).idt“not a disfavored procedural
shortcut,” but is instead the “principal tpbby which factually isufficient claims or
defenses [can] be isolatadd prevented from going toal with the attendant
unwarranted consumpi of public and pvate resources.d. at 327. “[T]he mere
existence of some alleged factual dispute betwthe parties will not defeat an otherwise
properly supported motion for summary judgmerAriderson v. Liberty Lobby, Ine77
U.S. 242, 247-48 (1986). There mbsta genuine dispute as to angterialfact — a fact
“that may affect the outcome of the cas&l’ at 248.

The evidence must be viewedthe light most favorable to the non-moving party,
and the Court must not rka credibility findings.Id. at 255. Direct testimony of the
non-movant must be believed, however implausihleslie v. Grupo ICA198 F.3d
1152, 1159 (9th Cir. ¥8). On the other hand, th@@t is not required to adopt
unreasonable inferences francumstantial evidenceMcLaughlin v. Liy 849 F.2d
1205, 1208 (9th Cir. 1988).

The moving party bears the initial burden of demonstrating the absence of a
genuine dispute as to material fabtevereaux v. Abbeg63 F.3d 1070, 1076 (9th Cir.
2001) (en banc). To carry this burdéme moving party need not introduce any
affirmative evidence (such affidavits or deposition excetg) but may simply point out

the absence of evident® support the nonmoving party’s casairbank v. Wunderman
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Cato Johnson?212 F.3d 528, 532 (9th Cir.2000).

This shifts the burden tine non-moving party to pdoice evidence sufficient to
support a jury verdict in her favobDeveraux263 F.3d at 1076The non-moving party
must go beyond the pleadings and showliby| ] affidavits, or by the depositions,
answers to interrogatories, or admissions on file” that a genuine dispute of material fact
exists. Celotex477 U.S. at 324.

2. Qualified Immunity

The doctrine of qualified immunity “protés government oftials from liability
for civil damages insofar asdin conduct does not violateeerly establishe statutory or
constitutional rights of which a remsable person wodlhave known.Pearson v.
Callahan 555 U.S. 223, 231 (2009). Qualifiedmunity gives government officials
“breathing room to make reasonable bustadten judgments about open legal questions.
When properly applied, it protects all but the plainly incompetent or those who
knowingly violate the law.Ashcroft v. al-Kidd563 U.S. 731, 743 (2011).

In determining whether an officer istéled to qualified immunity on summary
judgment, the Court must determine whetherfticts alleged, taken in the light most
favorable to the plaintiff, “(1) . . . show theite officer’s conduct violated a constitutional
right, and (2) the right at issue was clearly leisthed at the time of éincident such that
a reasonable officer would have understoadoniher conduct to be unlawful in that
situation.”Torres v. City of Madera648 F.3d 1119, 1123 (9th Cir. 2011). If there is a

material dispute as to the “facts and cirstemmces within an officer’'s knowledge,” or
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“what the officer and claimant did or failéol do,” summary judgment is inappropriate.
Act Up!/Portland v. Bagley988 F.2d 868, B3 (9th Cir. 1993).

To determine whether the right was clgastablished, the Court turns to
Supreme Court and Ninth Circuit law etxig) at the time of the alleged acBee
Osolinski v. Kang92 F.3d 934, 936 (9tGir. 1996). In the absenad binding precedent,
the district court should look tvailable decisions of other cuits and district courts to
ascertain whether the law is clearly establisisesk id.

The inquiry of whether a right was cleadgtablished “must bendertaken in light
of the specific context of the casmt as a broad general propositio8ducier 533 U.S.
at 201. “The relevant, dispositive inquiryvidether it would be clear to a reasonable
officer that his conduct was unlawful the situation he confrontedSaucier v. Katz533
U.S. 194, 202 (2001kiting Wilson v. Laynes26 U.S. 603, 615 (1999)). “This is not to
say that an official action is protecteddpyalified immunity unless the very action in
guestion has previously been held unlawful, [but] in the light of pre-existing law the
unlawfulness must be apparer@ieighton 483 U.S. at 640, 107 S.Ct. 3034 (internal
citations omitted). “[E]xisting precedent mingtve placed the statutory or constitutional
guestion beyond debatéMullenix v. Luna136 S.Ct. 305, 308 (2015) (citidghcroft v.
al-Kidd, 563 U.S. at 741).

ANALYSIS
1. Claims Against State of Idaho, ISP, and Officers intheir Official Capacity

Defendants correctly argue that all claiagainst Defendants State of Idaho, Idaho
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State Police, and the officers in their offil capacity are barred by the Eleventh
Amendment to the United Sést Constitution and by theastitory bounds of § 198Bef.
Mot. at 5-7, Dkt. 42. A state, itgyencies, and its actorstheir official capacities are not
“persons” who may be sued under 42 U.S.C. 8 198Bv. Michigan Dep't of State
Police 491 U.S. 58 (1989)Furthermore, Eleventh Amendment sovereign immunity
bars private § 1983 and state law damages claigainst these entities in federal court
without their consent.ee v. Murphy844 F.2d 628, 631 (9%Gir. 1988). Plaintiff
concedes that these claims “can baperly dismissed on summary judgmemil’ Resp.
at 4, Dkt. 52.

Accordingly, the Court wilaward summary judgment favor of Defendants as to
all claims against the State of Idaho, 18Rd officers in theiofficial capacity—both
under state law and 8§ 1983. This leaves timyclaims brought against Officers Kempf,
Olsen, and Blackhawk (collectively, “def@gant officers”) in their personal capacity.

2. Count 1 - Unreasonab¢ Search (8 1983)

Plaintiff's alleges that the warrantlesapément and subsequent use of the GPS

tracking device constituted an unlawful seanokder the Fourth Amendment, in light of

the Supreme Court’s decisionlimited States v. JoneS65 U.S. 400 (2012). The

! Plaintiff incorrectly asserts that the § 1983 misiwould have “clearly survive[d]” had this case
been removed from state court. Respat 4, Dkt. 52. A § 1983 damages action can never proceed
against a state, its agencies, or its actors in difiécial capacity—even if tate’s sovereign immunity
has been waived by removal to federal couréeduse those entities are neerhed “persons” under the
statute Will v. Michigan Department of State Poljei1 U.S. 58 (1989).

2 Plaintiff seeks only damages remedissiended Compét 18, Dkt. 57.
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defendant officers argue that Moreno lacksdiiag to challenge the search and that the
officers are nonetheless entitled to qualifieaniunity. Plaintiff filed a cross-motion for
summary judgment on this claim.

A. Whether a Fourth Amendment Search Occurred

The Fourth Amendment protects the rigbtshe people “to be secure in their
persons, houses, papers, and effects, againsasonable searches and seizures.” U.S.
Const., amend. IV. Weantless searches “gper seunreasonable under the Fourth
Amendment-subject only to a few sgesally established and well-delineated
exceptions.’Katz v. United State889 U.S. 347, 357. A “search” for purposes of the
Fourth Amendment occurs either whee government inides upon a person’s
“reasonable expectation of privacKatz v. United State889 U.S. 347, 361 (1967)
(Harlan, J., concurring), avhen the government intrudes upon a “constitutionally
protected area” for the purpmsf acquiring evidenc&ee United States v. Jones5
U.S. 400, 408 n.5 (2012yjorida v. Jardines133 S. Ct. 1409, 1414 (2013).

To claim Fourth Amendment protection, iadividual must demonstrate that she

personally has a connection t@tplace or thing being searchednder theKatz

3 The parties refer to this as an issue of “standing.” This is a misnomer. The Supreme Court did
away with the concept of “standing” in the FituAmendment context nearly 40 years agRakas v.
Illinois, 439 U.S. 128 (1998%ee Minnesota v. Cartes25 U.S. 83, 88, (1988) (noting that the “The
[court] analyzed whether respondents had a legiraapectation of privacy under the rubric of
‘standing’ doctrine, an analysis this Court expressly rejected 20 yearsRgkaf]”) ( citing Rakas v.
Illinois, 439 U.S. 128 (1998)%ee also United States v. Nerpb222 F.3d 597, 599 n. 1 (9th Cir. 2001)
(“Although this issue is often discussed in termst#nding’ . . . , the Supreme Court has repeatedly

(Continued)
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“privacy expectations” approach, the individual must distlala “legitimate expectation
of privacy in the invaded placeRakas v. lllinois439 U.S. 128, 143. Under tlienes
“trespass” approach, the claimanust have “a sufficient pperty or possessory interest”
in the property being searchetke Lyall v. City of Los Angelé307 F.3d 1178, 1196 n.9
(9th Cir. 2015).

In United States v. Jongthe U.S. Supreme Court applied the common-law
trespass approach to hold that “the Gaweent’s installation of a GPS device on a
target’s vehicle, and its use of that devicgenonitor the vehicle’s movements, constitutes
a ‘search™ within the meaning of the FtuAmendment. 565 U.&t 404. Here, the
defendant officers installed aRS device on the Blazer andedst to gather information
about the vehicle’s whereabouts, in a mamearly indistinguishable from the facts in
Jones The officers acted without a warrant atanot argue that the GPS tracking was
exempt from the general warrant requirem&here is no question, therefore, that the
warrantless installation of a GPS devicetlom Blazer here constituted an unreasonable
search under the Fourth Amendment.

That does not end the inquiry, however. To claim protection of the Fourth

Amendment under th#donesdecision, Moreno must establish that she personally had a

sufficient property or possessangerest in the Blazer. ldonestself, the defendant did

cautioned against invoking this concept.”). Acéogly, the parties’ arguments on “standing” are
subsumed into the substantive Fourth Amendmgaastion of whether Moreno’s personal rights were
violated.
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not own the vehicle in question but “hadedst the property rights of a bailee,” an
interest which the Court deemed sufficidiiited States v. JonegS65 U.S. 400, 404 n.2
(2012). At least with respect tautomobiles, therefordpnesestablishes that a bailee has
a sufficient interest to bring a treggabased Fourth Amendment challenge.

Here, as ifdones Moreno claims that she was dléa of the searched vehicle.
The basic elements of ailmaent are “(1) the delivergf personal property from one
person to another for a specific purposeli2)acceptance by the transferee of such
delivery, (3) an express or implied agreentéat the purpose will be fulfilled, and (4) an
understanding that the property will be returt@the transferor or dealt with as the
transferor directs.State v. Johnsor326 P.3d 361, 364 (Idaho Ct. App. 2014).
Construing all facts in the light most favorabdeMoreno, as we ns, there is sufficient
evidence to conclude that the Blazer wasd@vered to Morendy the bailor, Casey
Casper; (2) Moreno acceptedidery; (3) there was an agement between Moreno and
Casper that the purpose for Moo having the vehicle was foer to use and take care of
the car as if it were her own until MZasper was released from jail; (4) the
understanding was that Moreno would retemCasper would retrieve, the Blazer upon
his release. Accordingly, the court corag that Moreno hggoduced sufficient
evidence of a property interastthe Blazer—that of bailee.

Defendant argues that Plaintiff cannotramstrate that the government trespassed
against her when it placed the GPS device on the Blazer, because the officers installed the

GPS tracker on a day when Moreno had loghectar to Dalley. The Court disagrees.
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There is no evidence that Casfxnew of or authorized Dall&s use of the vehicle. The
Court must therefore conclude for purposEsummary judgmerthat Dalley assumed
nothing more than the rights as a gratuitsuis-bailee of the Blazer, making Moreno a
sub-bailor. This sub-bailmemtould not extinguish Morene’rights and obligations
under the original bailment with Casey-elading the common law right to sue for a
trespass occurring during the term of her baitrand, presumably, a derivative trespass-
based Fourth Amendment search clét®e8A Am. Jur. 2d Bailments § 125; 8A Am.
Jur. 2d Bailment § 166, pp. 685-686 (2009).

Moreno had additional rights as sblHor to Dalley. Under common law,
gratuitous bailors are deemed to retain “constructive posse$eiortiattel held by the
bailee, in the sense thaethhave an immediate right to retake actual possessisra

gratuitous sub-bailor to Dalley, therefoMoreno retained constructive possession of the

“ “Constructive possession is a legal fiction, and exists when there is no actual possession, but

there is title granting an immediate right to actuagassion; the key test is whether there is a right to
present possession whenever desired, or a rightnteediate actual possession.” 75 Am. Jur. 2d Trespass
§ 14.

® See, e.gMuggridge v. Evelett50 Mass. 233, 235 (1845) (“[T]o enable a party to maintain
trespass . ., he must be in the actual possession of the pyotaken, or . . . have such an immediate
right to possession as will be deemed, in law, constructive posses€iverlyy v. McGeel5 Ark. 459,
464 (1855) (“But where the general owner merely peramitsther gratuitously to use his chattel, such
owner may maintain trespass against a stranganfamjury done to it, whilst thus held.'Butler v.
Collins, 12 Cal. 457 (1859) (“[I]t has been said ttie general owner holds the constructive possession
of personal property, and this is sufficient toimain trespass, though actual possession be in another.”);
Walker v. Wilkinson35 Ala. 725 (1860) (A gratuitous bailavith the immediate right of repossession,
may maintain trespass while chattel was in possession of baleé.)L. E. & W. R. Co. v. New Jersey
Elec. Ry. Cq.60 N.J.L. 338, 343, 38 A. 828, 830 (N.J. Sup. Ct. 1897), aff'd, 61 N.J.L. 287, 41 A. 1116
(N.J. 1897) (“[U]nder general principles, a bailor can riaman action for injury to the property bailed, .
. . especially wherever the injuiy of a permanent character.Qpoperider v. Myrel75 N.E. 235, 236
(Ct. App. 1930) (“The mere fact of one putting prapénto the charge or custody of another does not
divest the possession of the true owner; the legal possession still remains in the owner.”).
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Blazer at the moment of the trespass. @ocsve possession is sufficient under common
law to support a trespass acti@ee75 Am. Jur. 2d Trespass 8 14. Furthermore, as
evidenced bylones an individual need not be actualpossession of the vehicle at the
time that the trespassaurs, so long as she has a possgsaterest at the time of the
search. InJonesagents installed the GPS trackihgvice on the undercarriage of the
Jeep while it was parked in a publi¢,lout of Jones’ actual possession.

Thus, construing the facts in the lighost favorable to Plaintiff, the Court
concludes that Moreno held the requisiteggssory interest in the Blazer—as bailee and
sub-bailor—at the moment of trespass. Furtire, the trespass was conjoined with the
subsequent use of the GP&clter to monitor the Blazexlocation while Moreno was a
passenger of the vehicle. Accordingly, thau@a@oncludes that Moreno has established a
material dispute of fact as to whethee thallenged GPS seandblated her Fourth
Amendment rights.

B. Whether the Right Was Clearly Established

Having established that the defendafficers violated Moreno’s Fourth
Amendment rights when they conducted wesrantless GPS search of the Blazer, the
Court must evaluate whether that right was tyeastablished at the time of the incident.

Without question, the “clearly establishideral law” which the officers were
bound to follow included th@onesdecision, which was issuever a year before the
events at issue here. At the time of thallemged search, therefore, the Supreme Court

had clearly established that the “the Goweent’s installation of a GPS device on a
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target’s vehicle, and its use of that dewicgenonitor the vehicle’s movements, constitutes
a ‘search™ withinthe meaning of the Fourth Amendmeidnes 565 U.S. at 404.
Furthermore, the operative factslonesclosely mirror those present here. This
case, adonesinvolves the: (1) physical installati of a GPS tracker; (2) on a vehicle;
(3) while the vehicle is parked in a publi@pé; and (4) subsequent use of that device;
(5) to monitor the movements of the velhis bailee. The key facts distinguishihgnes
from the present case are (latthe officers committed aefspass in installing the GPS
tracker, (2) that the installation occurredwawer, on a day when the vehicle was in the
possession of a third party, and (3) that Moreas not the exclusive user of the vehicle.
The issue of qualified immunity thereéoboils down to the following question:
was Moreno’s property interest in theaBér sufficiently disnguishable from that
presented idonessuch that a reasonable officer abutistakenly conclude that the GPS
tracker’s installation would not violate theourth Amendment rights? With some
reservation, the Court feels compelled tevaer that question in the affirmative.
UnderJones a challenger’s property or possessiotgrest in a vehicle determines
her ability to bring a trespassdm Fourth Amendment claifdl-Nahal v. Yassky835
F.3d 248, 256-57 (2d Cir. 201.6[T]o claim that the Government trespassed or
physically intruded upon one's constitutibpgrotected area for the purposes of
gathering information, a pldiff must establish a propertgterest in a constitutionally
protected area at the time of the intrusipnConsistent with this understanding, lower

courts have reached varyingnclusions when facing propgihterests of a different
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nature than the exclive bailment present ilones® So too could a reasonable officer
have concluded that Morengisoperty interest fell short &fatisfying the bar established
in Jones.

Only adding to thg@otential confusion was the manner in whicimes
distinguished prior “beeper cases,” includlogited States v. Knottd60 U.S. 276
(1983) andJnited States v. Karagt68 U.S. 705 (1984), on the basis that the beepers had
been installed before the property @imto the possessiaf the challengerSee Jones
132 S.Ct. at 952 (emphasizing that Jonesspssed the Jeep at the time the Government
trespassorily inserted the imfoation-gathering device”). feasonable officer could have

concluded that Moreno’s lack of actuaintrol or possession of the Blazer during the

6 CompareUnited States v. Gibspi08 F.3d 1256, 1277 (11th Cir. 2013) (defendant who
borrowed vehicle with owner’s consent, drove it pftend paid for insurae and maintenance lacked
sufficient “exclusive custody and control” to challg the installation and use of GPS tracking device
while he was neither the driver nor a passen@ainmonwealth v. Arthu62 A.3d 424, 430 (Pa. Super.
Ct. 2013) (defendant lacked possessory interest siffiecd challenge GPS search of vehicle where she
was not the owner, never drove it, and wasanpassenger at the time of GPS installatitmjited States
v. Shephard495 F. App'x 553, 558 (6th Cir. 2012) (defemideould not challenge GPS installation in co-
conspirators’ vehicles that he did not own or drivé)ijted States v. Hann&lo. 11-20678-CR, 2012 WL
279435, at *3 (S.D. Fla. Jan. 30,12) (defendant could not challenge GPS search of a vehicle shared by
multiple robbery co-conspirators where defendant neither held title teethicle nor occupied the vehicle
at the time the GPS device was installédhited States v. Johnso871 F. Supp. 2d 539, 547 (W.D. La.
2012) (defendant police officer lacked interest sidfit to challenge GPS search of the police cruiser
assigned to him, because he “relinquished his possessory interest when he parked the car on the
department law at the end of each dawilh State v. Mitchell234 Ariz. 410, 323 P.3d 69 (Ct. App.
2014) (defendant had sufficient interest to challeB§& search of a vehicle he did not own but drove
sporadically, based on “continuing trespass” theorgndtiough he was not in possession of vehicle at
time police installed GPSWnited States v. GordoiNo. 11-cr-20752, 2013 WL 791622, at *5-6 (E.D.
Mich. Mar 4, 2013) (defendant owner of vehicles usea conspiracy could challenge the GPS search
even though co-conspirators drove cars for month-long blodksfed States v. Lope95 F.Supp.2d
592, 60001 (D. Del. 2012) (defendant had a possessory interest sufficient to challenge GPS search of
four vehicles not registered to him, where the @E8ces were installed outside his apartment, he had
driven the monitored vehicles, he appeared tthbexclusive user, and there was no evidence that he
was not an authorized user).
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moment of trespass likened this cas&nottsandKaro.

Given the existing state of the case law, and the circumstances facing the officers,
it was not “beyond debate” that the instatia of a GPS tracker on the Blazer would
violate Moreno’s Fourth Amendment righ#sreasonable officer could have concluded
that Moreno’s lack of actual possession andwesiee use of the Blazer were distinctions
with constitutional significance.

The evidence does support an infereneg tie officers believed a warrant was
required for the search. However, the officastgjective beliefs are largely irrelevant to
the qualified-immunity analysigsshcroft v. al-Kidgd563 U.S. 731, 78(2011) (“We ask
whether ‘the circumstances, viewed objecyy@lstify [the challenged] action.’ If so,
that action was reasonablgHateverthe subjective intent’ motivating the relevant
officials.”) (internal citations omitted) (altation in original). It does not matter if the
officers thought they were violating thewv so long as the law was not clearly
established. Nonetheless, the Court cautions that ‘&tezsJaw enforcement should
carefully consider that a warrant may be ieggiwhen engaging isuch installation and
surveillance.’United States v. Katzjir69 F.3d 163, 170 (3d Cir. 2014).

In sum, the Court concludes that tlefendant officers are entitled to qualified
immunity on Moreno’s unlawiuisearch claim. The Courtilvdeny Plaintiff's Motion for
Summary Judgment and grant Defendaktstions for Summary Judgment (Dkts. 25,
42) as to this claim.

3. Count Il - Unlawful Arrest (8§ 1983)
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A.  Whether a Constitutional Violation Occurred

Moreno next alleges that she was arrestedolation of he Fourth Amendment
rights. Defendants acknowledge that Moraras placed under arrest, but argue that the
arrest was supported by prat& cause that Moreno committed the crime of “resisting
and obstructing” in their presence. Plaintibintends (1) that thefficers lacked probable
cause for the arrest and (2atleven if supported by prable cause, the arrest was
tainted by the preceding unlawfuaffic stop and therefore unlawful.

(1) Effect of Prior Events on Moreno’s Arrest

The second argument is quickly disposédlo begin, Plaintiff appears to rely on
the fruit of the poisonous tree doctrine to lthke alleged unlawful stop to her subsequent
arrest! The fruit of the poisonous tree doctrinais evidentiary ruleised to exclude
evidence obtained asresult of an unconstitutional seamtseizure. It is not applicable
to civil 8 1983 actionsSee Townes v. City of New Y,atkK6 F.3d 138 (2d Cir. 1999)
(concluding that the exclusionary ruledarelated fruit-of-the-poisonous-tree doctrine
does not apply to a § 1983 civil rights actid@jellana v. Cty. of Los AngelegNo.
CV1201944, 2013 WL 12r692, at *6 (C.D. Cal. Apr. 29, 2013¥fd, 630 F. App’x

730 (9th Cir. 2016) (“It is widely aclawledged, however, thdt]he fruit of the

" Plaintiff's brief presents no legal basis for thedty that an otherwise lawful arrest could be
tainted by prior unlawful acts by the officers. Haxg the invocation of language characteristic of a
fruits-of-the-poisonous-tree argument leads the CoWelieve that she mistakenly invokes this doctrine.
Plaintiff could undoubtedly have brought a separate 1983 claim challenging the vehicle stop, but she has
not done so here. The legality of the vehicle stapised only in the context of his “unlawful arrest”
claim.
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poisonous tree doctrine . . . is inapplieato civil § 1983 actions.™) (quotingjownes
176 F.3d at 145). Thus, the@st may be constitutional evérthe preceding vehicle stop
was not.

Even if the fruit of the poisonous trdectrine could link the two events, the
Blazer was not illegally stopped. A Fourth Andment seizure occurs “only when there
is a governmental termination of freedofmMmovement through means intentionally
applied.”Brower v. Cty. of Inyo489 U.S. 593, 597 (198Moreover, “there must be
eitherthe application of physical force, however sligitt,where that is absent,
submission to an officer’s ‘show of auwttity’ to restrain the subject’s libertyCalifornia
v. Hodari D, 499 U.S. 621 (1991) (emphasis imgaral). “Attempted seizures . . . are
beyond the scope of the Fourth Amendme@bunty of Sacramento v. Lewi23 U.S.
833, 845 n. 7 (1998).

Here, there was no application of physicate. The pursuingficer attempted to
stop the Blazer by a show of authority—apation of his flashing lights. However,
Dalley and Moreno did not submit to thabshof authority but instead attempted to
elude the officer. Dalley later stopped and fliexn the vehicle of his own volition after
the officers had ceased their pursuit. Accordinglhen the defendanofficers confronted
Moreno at the stopped vehictbere had been no seizugae Brower v. Inyo County,
489 U.S. 593, 596 (B®) (holding no seizure where aiir signals driver to pull over but
driver speeds off).

(2) Probable Cause to Arrest Moreno
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Moreno’s unlawful arrest claim thewet turns on whether the officers had
probable cause for her arrest. “When officengeharobable cause to believe that a person
has committed a crime in thgresence, the Fourth Amendnm@ermits them to make [a
warrantless] arrestVirginia v. Moore 553 U.S. 164, 178 (200&robable cause “exists
when officers have knowledge reasonably trustworthy information sufficient to lead a
person of reasonable cautiorbigieve that an offense has been or is being committed by
the person being arrestedlhited States v. Lope482 F.3d 1067, 107@th Cir. 2007).

The inquiry depends “on the totality fafcts” available to the officertd. at 1073
(internal quotation marks omitted).

Here, the defendant officers assert thaly had probable cause to believe that
Moreno committed the crime of resistingdaobstructing officers. Idaho Code § 18-705
defines the crime of resiay and obstructing as “willfullyesist[ing], delay[ing], or
obstruct[ing] any public officer, in the dischatgr attempt to discharge, of any duty of
his office[.]” The offense of requires proof thiree elements: (1) willful resistance, delay,
or obstruction of an officer’duties; (2) where defendaktew that the person was an
officer, and (3) the defendant also knew attihme of the resistance that the officer was
attempting to perform an official act or duBtate v. Adam$7 P.3d 103, 108 (Idaho Ct.
App. 2003).

Here, it is undisputed that Moreno knete was speaking wittfficers attempting
to perform official acts or duties. Howeayéhe parties dispute what happened during

Moreno’s interaction with the officeend whether her acts constituted “willful
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resistance, delay, or obstruction.” I.C18&-705. The defendaafficers rely on the
following justifications for Moreno’s arresfl) that she denied that she or Dalley had
been in the BlazeKempf Dep.63:5-8; (2) that she refuseddomply with an order to
get on the ground)lsen Dep31:4-23; (3) that she refubéo tell the officers where
Dalley went,Olsen Dep35:21-36:14; and (4) thatehkvas generally “uncooperative,”
Kempf Dep62:8—-10. There is a dispute as to vileetMoreno was agally untruthful
and noncompliant with officer commands vanether she merely refused to admit
involvement or provid information about Dalley’s whereabousge, e.gBlackhawk
Dep.40:3-40:15, Dkt. 42-Xee also Pl. Menat 18, Dkt. 52 (pointing out
inconsistencies in the officer testimoniempf. Dep78:13 — 25, 61:20-20Isen Dep.
31:19-23. Moreno deniessisting or obstructingCompl.|Y 45, 46, 51.

A rational jury could conclude that théioers lacked probable cause that Moreno
was engaged in willful resistae, delay, or obstruction.st, even if the officers’
testimony about Moreno’s false statements ise believed, an unsworn false statement
to officers does not ordinarily constitute tistion within the neaning of section 18-
705.See State v. Brandstett®08 P.2d 578, 581 (ldaho Ct. 7El995) (holding that the
“making of an unsworn falseral statement to the polieeas not an obstruction of an
officer within the meaning dfC. § 18-705” where his “deliberate falsification was no
more obstructive than woulthve been his silence’$tate v. CabreraNo. 41510, 2015
WL 404582, at *1 (Idaho Ct. App. Ja2o, 2015) (unpublished) (holding that

intentionally misdirecting ficers did not constitute obsiction, because “[l]ike
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BrandstetterCabrera had no affirmative obligatitmanswer the deputy’s questions, and
thus he did not increase tteputy’s burden. . . . Cabeehad no obligation to short-
circuit the deputy’s time and effort.”). Here, afBrandstetteiandCabrerg there is no
evidence that Moreno @neased the burden of the officargheir search for Dalley. The
officers knew, from their GPS tracker, tlizdlley had been inside the vehicle, and
Moreno did not misdirect thesearch for Dalley in the ndigorhood. Even if believed,
therefore, the officer testimony about Morenf@kse statements would be insufficient to
justify her arrest.

Second, an individual’s fhesal to answean officer’s questions, or volunteer
helpful information, cannot be the basis atarge of obstructionnder I.C. § 18-705.
See State v. Brandstett®08 P.2d 578, 581 (ldaho Ct. ;dl995) (holding that an
individual has no “affirmative obligation to swer” questions posed by an officer during
the course of an investigation). This @sistent with the Supreme Court’s repeated
pronouncements that individuals have a righitto respond to offer questions during a
Terry stop.See Berkemer v. McCar@68 U.S. 420, 439 (1984) (holding that during a
Terry stop, “the officer may ask the detaimeaoderate number of questions . . . [b]ut
the detainee is not obliged to respondTdrry v. Ohig 392 U.S. 1, 34 (1968) (White, J.,

concurring) (observing that a “person stopenot obliged to answer, answers may not

MEMORANDUM DECISION AND ORDER - 21



be compelled, and refusal to ansvitenishes no basis for an arrest”).

Finally, if Moreno’s account is believeshe complied with, or only momentarily
refused to comply with, #hofficers’ commands to get the ground. These actions
would alone be insufficient for her arreSee, e.gMackinney v. Nielsqr69 F.3d 1002
(9th Cir. 1995) (holding that an individiatemporary refusaio complywith an
officer's commands is ingficient to support an arrest for obstructién).

In sum, a genuine issue of fact therefogmains as to whether the officers had
probable cause to arrest Morefioo violating Section 18-705.

(3) Whether the arrest was otherwise justified

8 In Hiibel v. Sixth Judicial Dist. Court of Nevada, Humboldt C542 U.S. 177, 186 (2004), the
Supreme Court concluded that “[a] state law requiairsgispect to disclose his name in the course of a
valid Terry stop is consistent with [th&ourth Amendment.” HoweveHiibel does not stand for the
proposition that a detainee may bguieed to respond to further questioning. Indeed, the Supreme Court
rested its decision on the narrow scope of the state “stop and identify” statute at issue, finding that
“disclos[ing] a name is likely to . . . be incriminating only in unusual circumstanicest 191 The
majority and dissenting justices implied that furtheestioning, which would wva a greater tendency to
incriminate, might be inconsistent with the RbuAmendment prohibition against unreasonable searches
and seizures and the Fifth Amendment prohibition against compelled self-incrimination. In this Court’s
view, thereforeHiibel did not depart from precedent suggesting that a detainee may refuse to answer
questions during &erry stop.

Furthermore, the source of the obligatiotiibel was Nevada’s “stop and identify” statute,
which required a person detained by an officer duringnestigative stop to identify himself or herself.

Id. at 187. Idaho has no stop and identify law. Id@arts interpreting the scope of I.C. § 18-705 have
implied that the statute imposes no affirmative obligation to answer questions posed by an officer during
the course of an investigatioBtate v. Brandstette®08 P.2d 578, 581 (Idaho Ct. App. 1995) (“Because
Brandstetter could have remainéeést when questioned by the law enforcement officials, his unsworn
oral misstatement cannot be said to hiaceeased the officers’ burden[.]”)

° The statute, at issue there, California P@uale section 148, was almost identical to Idaho
Code section 18-705. Section 148 pdwms that: “Every person who willfylresists, delays, or obstructs
any public officer . . . in the discharge or attempt to discharge any duty of his or her office or
employment” is criminally punishable.

(Continued)
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Defendants argue that even if the offickacked probableause, the unlawful
arrest claim must fail because Moreno “wasgparly detained for offier safety.” To be
sure, an initial handcuff detention may bstjfied on less than probable cause, where
necessary to control the scene or protect the officer’s safeied States v. Taylpr16
F.2d 701, 709 (9th Cir. 1983However, it is uncontestedat Moreno was formally
arrested at some point during the encoulitévhile concerns for officer safety may have
justified the initial detention, they were irifcient to execute a valid warrantless arrest
under the Fourth Amendment.

Defendants also argue that the lack a@fgable cause during the time of the initial
arrest was of no consequence because theeddflater obtained prable cause to arrest
her on drug charges. This argument is entivathout merit. The eistence of probable
cause must be evaluated at theetiat which the arrest was madgeee Rosenbaum v.
Washoe Countyg63 F.3d 1071, 107@th Cir. 2011) (noting that the facts relevant to
probable cause “are those that were knowtheaofficer at the time of the arrest.”). The

officers searched the Blazarchobtained evidence to arrédoreno on drug charges only

19See PI. Replgt 10, Dkt. 58 (“It is also undisputed that Plaintiff was subsequently arrested for
both resisting and obstructing police officers|[.]”).eBvif contested, the evidence on this point is
overwhelmingSee, e.gKempf. Dep61:9—61:12, Dkt. 42-2 (“She was arrested for obstruct and delay. . .
. I don't think it's appropriate to speculate anytartabout how we're going to go into a detention,
because that didn't happen. She was arrest€@isgn Dep27:7-27:8. (“l believe | made the call that she
should be arrested for obstruction.”).

(Continued)
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after she was arrested for resisting and obstrucfifidneir probable cause cannot
logically be based on evidenobtained after Moreno’s arrest.

B. Whether the Right Was Clearly Established

The only remaining issue, then, is winat the officers are entitled to qualified
immunity 12 At the time of Moreno’smest, it was clearly estabitied that an officer must
have probable cause toezxite a warrantless arreSee Michigan v. Summerb2 U.S.
692, 699-700, (1981). However, qualifiednmunity turns on a more specific inquiry:
“whether a reasonable officeould have believed probableus existed” for the arrest,
under the circumstances presentédnter v. Bryant502 U.S. 224, 228 (1991).

Because of the factual disputes as ta&ho’s conduct, the @irt cannot conclude
on summary judgment that the officen®e entitled to qualified immunitggee Wilkins v.
City of Oakland 350 F.3d 949, 956 (9tir. 2003) (holding that “[w]here the officers’
entitlement to qualified immunity depends on tbsolution of disputed issues of fact in

their favor, and against the non-moving pastynmary judgment is not appropriate”). If

" The officers confronted Moreno at approximaiéig27 p.m. The police report indicates that the
vehicle search which produced the drug evidencedliadccur until approximately 5:35, after officers
had already taken Moreno into custody for the Resist and Obstructing cheegacident Repoatt 10,
Dkt. 58-1.

12 Defendants object generally to Plaintiff's failucediscuss the issue of qualified immunity for
all but Count I. The lack of any real argument thatrights here were “clearly established,” and failure
to present the court with relevant precedent, wagarising oversight. However, the Supreme Court in
Elder v. Holloway 510 U.S. 510, 516 (1994), rejected the notion that a plaintiff must come forward with
“legal facts” to prove that the law is clearlyasished so as to withstand an assertion of qualified
immunity. Whether a right is clearly established guastion of law for the court, to be decided on the
basis of all relevant authority, not simply the cases cited by the plaintiff. The Court must use its “full
knowledge of its own [and otheelevant] precedentsld. (citing Davis v. Schere648 U.S. 183, 192,
n.9 (1984). Accordingly, Plaintiff's failure to present relevant case law does not establish the absence of a
genuine issue of material fact as to difiicers’ entittement to qualified immunity.
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Moreno’s account is believed, she merely liededused to assist the officers in locating
Dalley. No reasonable officeould have believed thatithconduct alone provided
probable cause to arrest fesisting and obstructing undelaho Code Section 18-705.
Accordingly, questions of fact preclude a finding that the defendant officers are entitled
to a qualified immunity defense as a matter of law.

4. Count Il - Compelled Self-Incrimination / Coercive Interrogation (8 1983)

A. Fifth Amendment Compelled Self-Incrimination

Moreno asserts in Count Il that thefeledant officers violated her Fifth
Amendment rights becauseesivas not provided witMirandawarnings before being
subjected to “custodial interrogatiof® When detained in malcuffs and questioned.
Defendants argue that Moreno does noesdatlaim under the Fifth Amendment because
her statements were not imainating and were never useda criminal proceeding.

The Fifth Amendment provides thatd person [shall] be compelled in any
criminal case to be a witness agaimsaself.” U.S. Const. amend. V. ®havezthe
Supreme Court held that mere coercion dusscreate a cause of action under § 1983 for
a violation of the Self-Incrimination clause sant “use” of the compelled statement in a
criminal caseChavez v. Martines38 U.S. 760 (2003). Theourt did not decide the
precise moment at which a “criminal casgmmences, but opined that it requires, “at

the very least[,] . . . theitmtion of legal proceedingsld. Recently, the Ninth Circuit

13 The Court assumes, without holding, that thadside questioning of Moreno constitutes
“custodial interrogation,” such that she was entitleMi@nda warnings.
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clarified that “[a] coerced stament has been ‘used’ in a criminal case when it has been
relied upon to file formal charges against deelarant, to determine judicially that the
prosecution may proceed, and taestenine pretrial custody statusstoot v. City of

Everett 582 F.3d 910, 925-26.

Here, Moreno fails to allege that thatsiments were used in any criminal
proceeding against her. While she was arrdsterksisting and obstructing, there is no
evidence that formal charges weneer brought for this offensé Furthermore, although
Moreno was questioned by the police, ditenot make “incriminating statements”
within the meaning of the Fifth AmendmeNtoreno alleges that her statements were
incriminating in that they allwed the officers to charge heith resisting or obstructing.
However, her statements did not implicate ineany independent wrongdoing but were
deemed a crime in and of themselves.

Accordingly, summary judgmentilivbe granted on this claim.

B. Fourteenth Amendment Coercive I nterrogation

Moreno also alleges that the defendafficers violated her Fourteenth
Amendment substantive due process righiedree from coercive questioning. The
standard for showing a Fourteenth Ameredinsubstantive due process violation for
coercive interrogation is quittemanding. The claimant musgtow (1) bad police action

that “shocks the conscience” and “viokitee decencies of civilized condudCounty of

141t appears that the U.S. Attorney’s Offiegentually initiated federal drug charges; Moreno
does not allege that charges wiereught for resisting and obstructingompl.q 113.
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Sacramento v. Lewi$23 U.S. 833, 846 (88); and (2) that statements were obtained as
a result of overbearing the will of the accusedhneckloth v. Bustamon#l2 U.S. 218,
225 (1973).

Plaintiff hasn’'t established the basic etts of this claim. Even assuming the
“shocks the conscience” element is met, Ishe not alleged or established any evidence
that she made a confession, let aloneghah a confession resulted from her will being
overborne. Accordingly, summary judgmevill be granted on this claim.

5. Count IV — ExcessiveForce (8§ 1983)

Plaintiff brings a claim under 42 U.S.€.1983 alleging that the officers used
excessive force in requiring Moreno ton&n handcuffed, kneeling on a concrete
driveway 45 minute$ Pl. SOFY 26. Plaintiff argues that this use of force was in
retaliation for Moreno’s failuréo assist the officersd. In response, thefficers maintain
that their force was not excessive and,rig avent, that they arentitled to qualified
immunity.

A.  Whether Excessive Force Was Used

Fourth Amendment claims of excessieece are evaluated according to the
framework established graham v. Connqr490 U.S. 386 (1989). Und&raham

“[d]etermining whether the foragsed to effect a particular seizure is reasonable under

1> There is some dispute about the lengttié for which Moreno was forced to kneel in
handcuffs. Plaintiff's statement of facts places tlutward estimate at 45 minutes. For purposes of
summary judgment, the Court uses this figure.
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the Fourth Amendment requires a careful bailag of the nature and quality of the
intrusion on the individual’'s Fourth Amdment interests against the countervailing
governmental interests at séak490 U.S. at 396 (interhguotation marks and citations
omitted). The government’s interests are eatdd by looking at a range of factors,
including: “[1] the severity of the crime &sue, [2] whether the suspect poses an
immediate threat to the safatythe officers or othersnd [3] whether [s]he is actively
resisting arrest or attempting to evade arrest by flightaham 490 U.S. at 396. Courts
may also consider the availability of other alternati®=se Davis v. City of Las Vegas
478 F.3d 1048, 1054 (9th Cir. 2007). Howewdficers need not use the least intrusive
means available to ther8cott v. Henrich39 F.3d 912, 915 (9th Cir. 1994).

Reasonableness “must be jedgrom the perspective of a reasonable officer on
the scene, ratherdh with the 20/20 vision of hindsightGraham 490 U.S. at 396;
Wilkinson 610 F.3d at 550. “The calculusrefasonableness must embody allowance for
the fact that police officers are often forced to make split-second judgments—in
circumstances that are tense, uncertainrapidlly evolving—about the amount of force
that is necessary in a particular situatidaraham 490 U.S. at 396—-9%Vilkinson 610
F.3d at 550.

Here, the nature and quality of the intamswas less significant than most claims
of force. The Court does not wish to dinsinithe pain which can result from prolonged
kneeling on a hard, concrete seevitndeed, forcing an indiviélito stand or kneel for an

extended period is a recogazinterrogation techniqu8ee Igbal v. Dep’t of Justichlo.
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3:11-CV-369-J-37JBT, 2014 WL 169867, at(M8.D. Fla. Jan. 15, 2014) (unreported).
However, the police here did not deliver plegsiblows, apply a taser or other service
weapon, or cause any alleged injuries. Thisgaies against a finding of excessive force
but is not dispositiveWilks v. Reye$ F.3d 412 (9th Cir. 1993) (holding that the
guantum of force is a relevant factor byeoting the Fifth Circuit's requirement that a
plaintiff show “significant injury” to estdlsh an excessive force claim under the Fourth
Amendment).

The remainingsrahamfactors weigh heavily in Moreno’s favor. She was
suspected of committingnly a minor crime—resisting and obstructifidt Moreno’s
account is to be believed, she complied waillof the officer's commands. There is no
suggestion that Moreno wasraobative or physically resistl the officers. She was far
outnumbered by the officers on the scene.Ilinahile the officers had an objectively
reasonable concern for their own personal saistthey first encountered Moreno at the
vehicle, given that they were unsure of Dalley’s whereabQlsgn Depat 26-27, that
concern for their personal safety diminiskascdthe encounter developed further and they
secured the scene. There is no suggestaiMireno herself posed a danger to the
officers or bystander§ee Olsen Degfl didn’t view Ashlyn as a threat.”).

In this case, th&rahambalancing test comes out in favor of Moreno. Assuming

8 The Court’s conclusion that the officers lackdbable cause to arrest Moreno for resisting
and arresting does not make the applicatf any force constitionally unreasonablé&ee Headwaters
Forest Def. v. County of Humbo)@40 F.3d 1185, 1204 (9th Cir. 2000).
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events transpired as Moreno allegeeasonable jury could conclude that it was
unreasonable to have Morekioeel while restrained in hdcuffs for such an extended
period of time. Handcuffing itself may suppartlaim of excessive force, if the suspect
poses no physical threat to officer safetyf the manner of handcuffing is itself
excessiveSee Estrada632 F.3d at 1078 (affirming dexiof qualified immunity to
officer who handcuffed an indidual posing no safety threableredith v. Erath342

F.3d 1057, 1059 (9th Cir0P3) (affirming denial of qualéd immunity to IRS agent
who handcuffed a passively resistant residieming search for evidence of income tax
violations.);Dillman v. Tuolumne CntyNo. 13—cv—-404—-LJO-+30, 2013 WL 1907379,
at *8 (E.D.Cal. May 7, 2013) (collecting NmCircuit cases suggesting that handcuffing
can constitute excessive force “where amilficlaims to have been demonstrably
injured by the handcuffs or where complaiab®ut the handcuffs being too tight were
ignored.”). Here, a reasonable jury could dade that leaving Mo in handcuffs after
it was clear she posed no physittakat was excessive force.

More likely to be deemed excessive is ttecision to force Moreno to kneel for 45
minutes on hard concrete. Offisélare not required to useetteast intrusive degree of
force possible,” and “[w]hether officers hypothetically could have used less painful, less
injurious, or more effectivéorce in executing an arreistsimply not the issuePorrester
v. City of San Diegd25 F.3d 804, 807-0®th Cir. 1994). However, the “the existence of
less forceful options to achieve thevernmental purpose is relevarilarquez v. City of

Phoenix 693 F.3d 1167, 117@th Cir. 2012)as amended on d&l of reh'g(Oct. 4,
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2012);see also Davis v. City of Las Vegd%8 F.3d 1048, 105@th Cir. 2007) (holding
that the force used was unreasonabl@ain because there “were many less abusive
means through which [the officer] couldyeaaccomplished his objective.”). Here, the
availability of a less painful and humiliatimdternative here—merely placing Moreno in
the back of a patrol vehicle—weighgainst a finding of reasonableness.

Moreover, the use of additional force odetainee already under control of the
officers may be considered excessisee, e.gGuy v. City of San Dieg®08 F.3d 582,
589 (9th Cir. 2010) (“[I]f the fiicers go too far by unnecesgwiinflicting force and pain
after a person is subdued, then the foro@geessary in part of the action, can still be
considered excessive,)al.onde v. County of Riversid204 F.3d 947, 961 (9th Cir.
2000) (holding that unnecesga prolonged exposure tpepper spray constituted
excessive forcedeadwaters Forest Def. v. County of Humbohit6 F.3d 1125, 1130
(9th Cir. 2002) (“Because the officers haahtrol over the protesters|,] it would have
been clear to any reasonable officer thatas unnecessary to use pepper spray to bring
them under control[.]"). Here, Moreno wakeady under control by her voluntary
cooperation, by physical reaint by handcuffs, and by lmgj physically outhumbered by
watchful officers on the scene.

Finally, “[tjo be reasonable, force haslte designed to accomplish a legitimate
objective.”Forrester v. City of San Dieg@5 F.3d 804, 813 (9th Cir. 1994) (J. Kleinfeld,
dissenting)Blankenhorn v. City of Orangd85 F.3d 463, 480 (91@ir. 2007) (“force is

only justified when there is a need for fofgd.he defendant officers make no attempt to
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connect the decision to leave Plaintiff klneg on the concrete with a legitimate law
enforcement need or @etive. Presumably, orderingdatainee to kneel would limit the
person’s ability to fight or flee. However, tfects construed in Rintiff's favor do not
suggest that Moreno posed a flightsafety risk. She was compliant, unarmed,
handcuffed, surrounded, andtnumbered by officer§ee Davis v. City of Las Vegas
478 F.3d 1048, 1056 (9th Cir. 2007) (findingneasonable risk of flight or harm where
suspect was confined and hauatfed). The officers also lew that Moreno was only a
passenger in the Blazer when it absconded [Blok of any apparent legitimate police
objective bears on the reasonableness of the férce.

In sum, we conclude a reasonable joowld find that the officers employed
greater force than was reasonably necessary under the circumstances.

B. Whether the Right Was Clearly Established

We now turn to whether a reasonablea#fiwould have known that the use of
force here was unlawfubaucier 533 U.S. at 202. There is no precedent covering the
unique circumstances present here. The Gsavare of no case in which forcing a

detainee to kneel for an extensive period oktivas deemed excessive. Indeed, there is a

1" Moreno suggests that the officers actions were improperly motivated by their in desire to
coerce Moreno’s cooperation in locating Dalley, oretaliate for her failuréo cooperate. The United
States Supreme Court has made clear, however i@t Fourth Amendment inquiry is one of
‘objective reasonableness’ under the circumstanondssubjective concepts like ‘malice’ and ‘sadism’
have no proper place in that inquirgstaham 490 U.S. at 399. “An officer's evil intentions will not
make a Fourth Amendment violation out of an otiyety reasonable use of force; nor will an officer's
good intentions make an objectively easonable use of force constitution&@raham 490 U.S. at 398.
Thus, the Court will not consider argumeab®ut the officers’ subjective motivations.
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dearth of case law in whicdomparable forms of mild foecwere deemed constitutionally
excessive. “Although a plaintifieed not find “a case directly on point, . . . existing
precedent must have placed thecaonstitutional questn beyond debatedl—Kidd, 131
S.Ct. at 2083. Moreover, fortevolved here was not sgregious that the general
constitutional law applies with “obvious clarity-Hope v. Pelzer536 U.S. 730, 741

(2002). As the Ninth Circuitas recently cautioned, “fi¢ farther afield existing

precedent lies from the case under review, the tilaly it will be thatthe officials’ acts

will fall within that vast zone of conduct thistperhaps regrettable but is at least arguably
constitutional. So long asven that much can Isaid for the officiad, they are entitled to
gualified immunity.”"Hamby v. Hammond21 F.3d 1085, 1091 (9th Cir. 2016).

The Court concludes that this caser® in which the officers conduct was
regrettable and inappropriate — but at l@agtiably constitutional. In the absence of any
factually analogous case law, the Court cannot conclude that the unconstitutionality of
the use of force was “beyond debate.” Acaogty, the officers a entitled to qualified
iImmunity and the Court must grant dediants’ Motion for Summary Judgment on the
excessive force claim.

6. Count VII — Negligent Failure to Train, Supervise

Plaintiff also raises a claim against Lieutenant John Kempf for failure to train and
supervise the officers. We surmise that miéiintended to plead this claim under both
42 U.S.C. § 1983 and the Idafort Claims Act, but thatvas far from obvious in the

Complaint, which expressly refemas only the Idaho Tort Claim Ac€ompl.{ 160. In
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contrast, Plaintiff's response to the Matitor Summary Judgment addresses only §
1983, ignoring the state claim altogetH2espite these frustrating discrepancies,
defendants brief the issue under both statéfederal law and the Court will follow suit.

A. Section 1983

Moreno alleges that defendant Lieutendotin Kempf failed to properly train and
supervise Officers Blackhawk and Olsessulting in a violation of Moreno’s
constitutional rights.

At the outset, the Court must clarify thedevant legal standard. It is true, as
Plaintiff argues that “[sJupervisors can be higdble for: (1) their own culpable action or
inaction in the training, supasion or control of subordinates; (2) their acquiescence in
the constitutional deprivation in which a cdaipt is made; or (3) for conduct that
showed a reckless or callous indifference to the conduct of oti&rmsriingham v.

Gates 229 F.3d 1271, 129®th Cir. 2000). HowevelCunninghanmerely identified
three types of supervisory liability; it does moirport to establish the standard for each.

Count VII of Plaintiff's Complaint allegeonly that Kempf “failed to train and
supervise” the other defendant officers. Piffinbw appears to gpand that claim to
include other supervisory thees—failure to intervene, acquiescence, or reckless or
callous indifference—nbut that too was fewm obvious in the Complaint. A complaint

must set forth “a short and ptastatement of the claim’ thaiill give the defendant fair
notice of what the plaintiff's claim end the grounds upon which it restSdnley v.

Gibson 355 U.S. 41, 47 (1957quoting Fed. R. Civ. P. 8)(2)). Accordingly, the Court
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will not entertain arguments in support of thiaim not pertaining to Kempf's failure to
train or supervisé®

To establish a § 1983 claimrftailure to supervise ordm, a plaintiff must show
that: (1) the supervisor eithtailed to supervise or traingtsubordinate official; (2) the
training deficiency is “closely related” todtviolation of plaintif's rights; and (3) the
failure to train “amounts to deliberate indifé@ce to the rights of persons” with whom
those officials are likely to interadTity of Canton v. Harris489 U.S. 378, 388 (1989).
A training deficiency is “closglrelated” if plaintiff's @nstitutional “injury would have
been avoided” had the officials been properly traitdatt v. Pearce954 F.2d 1470,
1478 (9th Cir. 1992). Furthermore, “a pattern of similar constitutional violations by
untrained employees is ordinarily necessargemonstrate deliberate indifference for
purposes of failure to trainFlores v. County of Los Angele&8 F.3d 1154, 1159 (9th
Cir. 2014).

With this standard in mind, the Court adsises the failure to train and failure to
supervise theories in tutf.

(1) Failure to Train

18 To the extent that Kempf is listed as a defemdathe other Counts, he may be liable for
constitutional violations which he tixely participated. Defendants to not appear to challenge his direct
involvement in each alleged violation. However, Kemagfirect involvement in the tracking, stop, arrest,
and use of force against Moreno is not relevanteéddhure to train/supervise claim. Accordingly, the
Court will not considerliegations of Kempf’s direct involvement here.

9 This claim is predicated on the Court's deterriarathat those being supervised or trained actually
violated Plaintiff's constitutional rights. The Court cordig that the officer defendants did not violate Moreno’s
rights against compelled self-incrimination and coercive questioning, therefore any claim bdses aolations
fails. However, the Court concludes that Moreno has ésiiglol at least a material dispute of fact as to the
remaining violations.
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Plaintiff alleges that Kempf: (1) failed taain officers under his supervision that
sexual contact with a defendant is inapproprié2) failed to train them properly in the
policies and procedures of the ISP; (3) imprbpeained officers to obfuscate the truth
in report writing. No evidences provided to substant&the first two claims. For
example, Plaintiff does not put forth any exde regarding what training the officers
received on sexual misconduct, how thismirag was inadequater how Blackhawk’s
actions were caused by any training deficies. All of the evidnce before the Court
suggests that Blackhawk knelat engaging in a sexual relationship with an informant
was against the ISP’s code of cond&ee Blackhawk Dep. 86-88. In fact, in response
to the summary judgment motion, Plaintiff wsnany discussion of the first two alleged
training deficiencies. “[Ajparty opposing a properly gported motion for summary
judgment may not rest upon mere allegatiodenials of his pleading, but must set forth
specific facts showing that thesea genuine issue for trialAnderson v. Liberty Lobby,
Inc., 477 U.S. 242, 256 (1986). Accordingbpmmary judgment is appropriate as to
these alleged training deficiencies.

As for the third training deficiency, &htiff provides no evidence that it was
“closely related to” the actual constitutionabhations here—the unlawful GPS tracker
search, Moreno’s arrest, and use of excessige f@laintiff makes oblique references to
two incidents of obfuscation: (1) obfuscatiwith regard to pbable cause for the
attempted stop of the Blazer; (2) obfuscafiothe creation of police reports regarding

the incident. As for the lattetaim, it is implausible tsuggest that the creation of
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obfuscatory reports about the incident ccuddle caused the deprivations themsetles.
As for the first claim, Plaitiff argues that Kempf's “instruction or acquiescence in
conducting an illegal stop of tlgold Blazer” set off the en@irencounter with Moreno in
which her constitutional rights were violated. Setting aside the fact that there was no
illegal stop of the Blazer, this “chain of events” theory is simplyfirgant to establish
the requisite causal nexus between Kemalfesged training deficiencies and the
violation of Moreno’s constitutional right Even assuming the officer training on
obfuscation somehow “caused” the violatmrMoreno’s rights, Plaintiff has also
provided no evidnce of pattern or practice to ddish Kempf's deliberate indifference
to potential constitutional violations)e third element of this claim.

Accordingly, the Court wilgrant summary judgment dvioreno’s failure-to-train
claim.

(2) Failure to Supervise

Plaintiff also alleges that Kempf faddo properly supervise Defendants
Blackhawk and Olsen and thaich failure proximately caed the deprivation of Ms.
Moreno's constitutional right&am. Compl. L53-59 Specifically, Plaintiff alleges that

Kempf failed to “ensure they were not vibtegy the Fourth anddurteenth Amendments

20 Moreno has not claimed that any action was undertaken on the basis of these allegedly
obfuscatory police reports. Moreover, the creation of eviais#ied police report would not by itself
constitute a constitional violation.See Landrigan v. City of Warwic&28 F.2d 736, 744—45 (1st Cit.
1980) (“the mere filing of false police reports, by themselves without more, [does] not create a right of
action in damages under 42 U.S.C. § 1983.").
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[sic] of community membersAm. Compl. {L55.

Defendant moved for summary judgmenttbis claim and Plaintiff failed to
substantively respon&ee PIl. Resmat 2629, Dkt. 52 (mitting any mention of
supervisory deficiencies). Merely reciting faetbout Kempf’s direct involvement in the
encounter with Morend insufficient to make out theeshents of a failure-to-supervise
claim. Plaintiff failed to produce any ewdce from which to conclude that Kempf's
supervision was inadequate, that the faitorsupervise causedyaof the underlying
violations, or that Kempf acted with delilag¢e indifference to the potential constitutional
violations.

Accordingly, the Court will grant snmary judgment on this claim.

B. Idaho Tort Claims Act

Plaintiff also alleges a violation of thedko tort Claims Actidaho Code Title 6,
Chapter 9, against defendant Lieutenant Jo&mpf for the negligent failure to properly
train and supervise Defenda@lackhawk and Olsen.

The Idaho Tort Claims Act (“ITCA); specifically Idaho Code § 6—903,
“establishes that governmental entities areesttlip liability for treir own negligent or
wrongful acts, and those of their employed® were acting within the course and scope
of their employment.Hoffer v. City of Boisg257 P.3d 1226, 8 (Idaho 2011). To
establish a negligent supenas claim under 8 6-903, a plaintiff must “present evidence
to raise a genuine issue of material famtcerning whether thesvho had the duty to

supervise should have reasonably anticipatatitbose subject to eir supervision would
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commit [a compesable tort].”"Kessler v. Barowsky31 P.2d 641, @1(1997) (citing
Doe v. Durtschi716 P.2d 1238 (1986)).

Plaintiff's ITCA claim suffersfrom the same deficiencies her § 1983 claim. She
has not presented any evidence showingKeatpf failed to properly supervise Officers
Blackhawk or Olsen. While Plaintiff does pee$ some evidence of atleged failure to
train, the record provides ravgument or evidence that W@f should reasnably have
anticipated that this training would resmltthe constitutional vi@tions alleged here.

Even if Kempf had gone sorfas to instruct officers ttalsify police reports, this
misconduct would not by idf constitute a constitutional violatio8ee Landrigan v. City

of Warwick 628 F.2d 736, 744-45 (1st Cit. 198Ghe mere filing of false police

reports, by themselves withombre, [does] not create a right of action in damages under
42 U.S.C. § 1983."). Accordingly, the cowill grant summary judgment as to the ITCA
claim.

7. State Law Claims in Counts I, IV

Plaintiff also appears to have pleadédidional state law claims within Counts |l
and 1V?! Defendants sought summary judgment on these claims and Plaintiff provided

no response. Moreover, these wlaifail as a matter of law, for several reasons. The state

21 See Compl. 130 (“Further, Defendants violated State law and are subject to the laws of the
State of Idaho for their actions in their official capacities as to the false and wrongful ar@stf)l.
1 141 ("Defendants’ negligent or otherwise wrongful acts or omissions in this case also violated laws of
the State of Idaho, and Defendants are responsible under Idaho law for their actions in their official
capacities within the course and scope of their employment.”).
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law claims are expressly pleablagainst the defendantsthreir “official capacities” and
must be dismissed on qualified immunity gmds. Second, Plaintiff cannot bring a claim
under 42 U.S.C. 8§ 1983 for a violation astate law or constitution. Third, “this Court
has repeatedly refused to rgowe a ‘direct cause of action for violations of the Idaho
Constitution.”” Johnson v. City of CaldwelNo. 113CV00492EJCWD, 2015 WL
5319012, at *17 (D. Idaho Sept. 11, 2015) (quo@agnpbell v. City of Bois008 WL
2745121, at *1 (D. Idaho July 12008)). To the exterthat Plaintiff attempts to plead a
violation of a different state law, the Comiplafails to put Defendants on notice of what
those claims might be. Accordingly, the Cogirants summary judgment as to the state
law claims pleaded i@ounts Il and IV.
ORDER
IT IS ORDERED:
1. Defendants’ Motion for Summary Judgment (Dkt. 255 RANTED.
2. Defendants’ Motion for Partial Summary Judgment (Dkt. 42) is
GRANTED as to:
a. All claims against Defendants Kgf, Olsen, and Blackhawk in
their official capacity;
b.  All claims against the State tdaho and Idaho State Police;
c. Count I (unlawful search and seizure);
d. Count lll (compelled self-incrimirtaon, coercive questioning);

e. Count IV (excessive force); and
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f. State law claims pleaded in Counts Il and IV.
3. Defendants’ Motion for Summary Judgment (Dkt. 42DENIED as to the
§ 1983 claim in Count Il (unlawful arrest).
4, Plaintiff's Motion for Summary Judgment re Tracking Device (Dkt. 43) is

DENIED.

DATED: March 31, 2017

B. Lyan Winmill
Chief Judge
United States District Court
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