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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

INDUSTRIAL PIPING, INC., Case No. 4:15-CV-00450-EJL-CWD
Plaintiff, MEMORANDUM DECISION AND
ORDER
V.

WEI XIA, TAO (MIKE) ZHANG, DAYI
(SEAN) LIU, and TIANWEI NEW
ENERGY HOLDINGS CO., LTD.,

Defendants.

This matter is before the Court Defendant Tao (Mike) Zhang and Dayi
(Sean) Liu’s Motion to Dismiss for Failute State a Claim (Dkt. 15). Having
fully reviewed the record, the Courhdls the facts anddal arguments are
adequately presented in the briefs armbrd. Accordingly, in the interest of
avoiding further delay, and bause the Court conclusively finds that the decisional
process would not be significantly aideyg oral argument, this matter shall be

decided on the record before this Court without oral argument.
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BACKROUND*

In February 2007, Hoku Corporation imporated Hoku Materials, Inc. as a
wholly owned subsidiary for the manutae of polysilicon to be used in the
manufacture of solar panels. In Ma@®07, Hoku Corporation incorporated Hoku
Solar, Inc. as a wholly owed subsidiary for the ingdlation of arrays of solar
panels. Hoku Corporatiohioku Materials and Hoku Saladnc. are collectively
referred to hereinafter dsloku.” In 2007, Hoku selecteBocatello, Idaho as the
site for a polysilicon productiofacility (the “Project”).

When Hoku experienced financial troabh 2009, Defendant Tianwei New
Energy Holdings Co., Ltd (“Tianwey'bought a controlling interest in the
company. Tianwei instaleDefendant Wei Xia (“Xia”)a resident of China, as
Chairman of the Hoku Corporation Boandia controlled the degree to which
Defendant Tianwei would provide fumdj to Hoku, and thereby determined
directly whether Hoku had enough workiogpital to meet its obligations to
contractors. Defendant Tao (Mike) &g (“Zhang”) became Director of Hoku
Corporation and President of Hoku MatesiaZhang was authorized to execute

contracts for Hoku, but did so only afigetting approval from Xia. Both Xia and

! Unless otherwise referenced, the following facts are taken from Plaintiff's
Complaint. (Dkt. 1.) The Coumust accept as true all factual allegations contained in a
complaint when deciding motion to dismissAshcroft v. Igbal556 U.S. 662, 678
(2009).
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Zhang continued to be employed andhpensated by Tianwei, and only Zhang
worked fulltime at the Prert. Tianwei also instaleDefendant Dayi (Sean) Liu
(“Liu™), its accounting manager, as Vié&esident of Finance for all aspects of
Hoku’s finances. Liu worked fulltime at the Project.

In 2011, Plaintiff Industrial Piping, Inc. (“IPI”), a North Carolina company,
entered into several contracts with Hd&provide various construction services
for the Project: First, by contract dated Aip7, 2011 (“Tank Farm Contract”)
Hoku hired IPI to fabricate and install jgess piping in the tank farm area of the
Project in exchange for payment in excess of $13 million, including change orders.
By contract dated on or about July2D11, Hoku contracted with IPI to supply
structural steel for the &ht in exchange for payment in excess of $9 million
(“Steel Supply Contract.”) Finally, byoatract dated on or about September 28,
2011, Hoku hired IPI to progte miscellaneous construmti services pursuant to a
series of “task orders” issued by Hoki@ster Construction Services Agreement”

or “MCSA").?

2 Tianwei and Xia are also defendants iis tase. On July, 2016, IPI filed a
Notice of Status of Efforts to Serve XiadaTianwei in China thnagh the Hague Service
Convention (Dkt. 28). IPI adviseservice could take 7 to h2onths, or perhaps longer.
(Dkt. 28-1.) As only Zhamand Liu have appeareddsought to dismiss IPI's
Complaint, the instardecision involves only IPI's clais against Defendants Zhang and
Liu.

® The MCSA was not signed by Zhangtil on or about October 6, 2011.
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IPI alleges Hoku was entigelependent on Tianweirfeapital, and that, for
the first five quarters Tianwei contralldHoku, the working capital deficiency
averaged about negative $30 millionor€erned that Hoku had negative working
capital, Hoku’s auditor (KPMG) refuddo sign off on the annual financial
statement for Fiscal Year 2011 without expressing concern that Hoku did not
gualify as a “going concern” able to mdéietancial obligations over the next year.
To convince the auditor to sign off on Hokudinancial statement, Tianwei issued a
letter of support in which it committed pyovide financibsupport for Hoku’s
operations, capital expenditgteand debt service at least through April 1, 2012.
Tianwei also committed to “provide sushpport to the extent and when deemed
necessary” by Hoku. (Dkt. 1, 1 70.)

Instead of providing the funding fwoperly capitalize Hoku, IPI alleges
Tianwei opted to keep Hoku cash pemd arranged loans on a month-to-month
basis to cover only immediate constian expenses. The minutes of Hoku
Corporation’s June 7, 2011 Executive Teameting showed that the Executive
Team determined Hoku Materials nee@adnfusion of $300 million to achieve
financial independence and fib to meet its obligation® contractors on the
Project. Zhang was a memh#rthe Executive Teannd attended such meetings.
Although IPI alleges Liu worked closelyitiv the Executive Team, it does not state

whether Liu also attendedelExecutive Team meetings.
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By June 30, 2011, Hoku had negat$&01 million in working capital. IPI
was unaware Hoku was in fingial distress when it cortcted to provide services
for the Project. Over the nine mbmeriod from April to December 2011, IPI
performed over $30 million in work on tioject. Up until September, 2011, IPI
was paid for its services on a timely basis. IPI alleges defendants became aware on
October 5, 2011 that they were latgipg IPI's and other contractors’ invoices
and that Hoku would not be able to kedimely payment on a number of invoices
that would come due in October. Wever, on October 6, 2011, Zhang executed
the MCSA with IPI?

Sections 3.9.4 and 3.9.7 of the B& provided IPI with the following
assurances:

3.9 Representations and Warranties of Owner

Owner [Hoku Materials] makes thellfmving express representations and

warranties to Contractor, which shall d@ntinuing during the term of this

Agreement:

3.9.4 Owner has thoroughly and caifexamined and fully understands

the terms of this Agreement and islyuable to perform all of Owner’s

duties and obligations hereunder.

3.9.7 Owner is financially solvent, aliepay its debts abey mature and

has sufficient working capital to complete its obligations under this

Agreement.

(Id., 7 86.)

* IPI alleges Zhang would n@sue any contract without Xia's approval. On
September 30, 2011, Liu emailed Xia gsommend that he approve the MCSA and Xia
gave his approval. Zharsgibsequently executed the MCSA and sent it to IPI.
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On October 11, 2011, IPI e-mailed Zhang to express concern that Hoku was
late in paying six invoices totaling in @ass of $2.8 million.On October 17, 2011,
a representative of IPl e-madl Liu, “Mr. Liu, pleaseadvise when | can expect
payment. My vendors and subcontrastare beginning to be concernedld. (
1 98.) Hoku made a payntdn IPI on or about October 20, 2011. On November
14, 2011, IPI contacted Zhang about another late payi@aNovember 18, 2011,
Zhang informed IPI by e-mail:
The short of it is that it gets harder and harder to move U.S. Dollars from
China to the U.S. as wejproach the end of theegir. By the end of the
year, it is mostly used up. This istdt say that there is nothing left to
transfer. We’'re working hard withianwei to receive an allocation of
what's left. Bottom line: Hoku/Tianwei isot a credit risk.There is just a
timing issue.
(Id., § 104.)
IPI alleges each of the aforementiostéatements were e, as Hoku had
run out of money and could not make gr@yment to IPI, regardless of timing or
whether funds could be moved from Chindhe U.S. On November 22, 2011, IPI
e-mailed Zhang to notify him that Hoku owed IPI $10 million in invoices, but that
IPl understood, based on Zhang's Novenif#e-mail, that Hoku’s cash flow was
only affected in the short term and tpatyment would eventually be made. On

December 8, 2011, Zhang again représeémo IPI that Hoku had the funds to

make payment and that all of IPI's invoices would be “paid oud?, { 111.)
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Hoku paid $1 million of the $10 million it owed IPI in December 2011. Due to the
delay in full payment, IPI demobilizeadl but one small crew by the end of
December 2011.

On January 23, 2012, Zhang informed IPI that the problem with transferring
money from China to the U.S. had beelved. On January 27, 2012, Zhang again
represented to IPI that payment wouldnb&de. HowevelPl never received
another payment and Hoku ultimigtéled for bankruptcy.

IPI filed the instant suit on September 25, 201PI alleges Defendants
violated North Carolina’s Unfair or [@eptive Trade Practices Act (“UDTPA”),

N.C. 8§ 75-1.1 et. seq., by: (1) misrepresenting and withholding information from
IPI regarding Hoku'’s poor financial conditi and reliance on Tianwei for funding;
(2) issuing the MCSA and allowing IPI tmntinue working on the MCSA and
other contracts despite knteglge Hoku did not have funds to pay for IPI's
services; and (3) allowing Hoku to remaindercapitalized and strategically

shifting the risk of loss from Tianwand Hoku to creditors such as IPI.

> Pl first brought suit in the District Court for the Western District of North
Carolina, alleging negligent srepresentation and violatiofithe UDTPA. Defendants
filed motions to dismiss that complaint and, in response, IPlI amended its complaint and
added a fraud claim. On renewed motiondisoniss, the North Carolina District Court
dismissed the amended complaint for lack agpeal jurisdiction. (Dkt. 15-1, p. 4.) IPI
filed the instant suit in the Birict of Idaho, and assexsly claims under the UDTPA.
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Defendants Liu and Zing seek to dismiss IPI's claims against them pursuant to
Federal Rule of Civil Pmedure 12(b)(6). (Dkt. 15.)
STANDARD OF REVIEW

North Carolina law controlB?I’'s state-law claimsSee, e.g., Colgan Air,
Inc. v. Raytheon Aircraft Co507 F.3d 270, 275 (4th Cir. 2007). However, the
standard for a motion to dismiss unéere 12(b)(6) is a procedural matter
controlled by federal lawHottle v. Beech Aircraft Corp47 F.3d 106, 109 (4th
Cir. 1995) (reciting “the gemal rule that a federalourt is to apply state
substantive law and federal proceduaaV in diversity cases.”) A motion to
dismiss for failure to state a claim chaligs the legal sufficiency of the claims
stated in the complaintConservation Force v. Salaz&46 F.3d 1240, 1242 (9th
Cir. 2011). To sufficiently site a claim to relief and suve a 12(b)(6) motion, the
pleading “does not need detailed fattiéegations,” howesr, the “[flactual
allegations must be enoughriose a right to reliefleove the speculative level.”
Bell Atlantic Corp. v. TwombJ\650 U.S. 544, 555 (2007Mere “labels and
conclusions” or a “formulaicecitation of the elements of a cause of action will not
do.” Id. Rather, there must be “enough factstate a claim to relief that is
plausible on its face.ld. at 570. A claim hafacial plausibility when the plaintiff
pleads factual content that allows the ¢dardraw the reasonable inference that

the defendant is liable fahe misconduct allegedd. at 556. The plausibility

MEMORANDUM DECISION AND ORDER



standard is not akin to a “probabilityg@irement,” but does require more than a
sheer possibility that a defendant acted unlawfuidly.

In Ashcroft v. Igbagl556 U.S. 662, 678 (2009), the Supreme Court identified
two “working principals” that underli@wombly First, although a court must
accept as true all factual allegationsiinomplaint when ruling on a motion to
dismiss, the court need not actkggal conclusions as truéd. “Rule 8 marks a
notable and generous depae from the hyper-technicalpde-pleading regime of
a prior era, but it does not unlock the dooirsliscovery for a plaintiff armed with
nothing more than conclusionsld. at 678-79. Secondnly a complaint that
states a plausible claim for relief will survive a motion to dismidsat 679.
“Determining whether a complaint stateglausible claim for rgef will . . . be a
context-specific task that requires theiesving court to draw on its judicial
experience and common senséd’

In light of Twomblyandligbal, the Ninth Circuit summarized the governing
standard as follows: “In sum, for a colapt to survive a motion to dismiss, the
nonconclusory factual content, and reasémaiferences from that content, must
be plausibly suggestive of a claantitling the plaintiff to relief.” Moss v. U.S.
Secret Sery 572 F.3d 962, 969 (9th Cir. 2009 part from factual insufficiency, a
complaint is also subject to disssal under Rule 12(b)(6) where it lacks a

cognizable legal theorgalistreri v. Pacifica Police Dept901 F.2d 696, 699 (9th
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Cir. 1990), or where the allegations on tHate show that relief is barred for a
legal reasonJones v. Bogkb49 U.S. 199, 215 (2007).
ANALYSIS

In their Motion to Dismiss, Zhangnd Liu argue IPI's UDTPA claims are
barred by the economic loss rule, ttie# conduct of Zhang and Liu does not
constitute the “substantially aggravaticigcumstances” necessary to convert a
breach of contract claim into one faplation of UDTPA, and that IPI does not
plead plausible causation. Because the Cagnees that “substantially aggravating
circumstances” have not been adequagtédad with respect to Zhang and Liu, it
will dismiss IPI's UDTPA claims against Zhang and Liu without addressing the
other arguments presented in their Mofion.

1. Substantially Aggravating Circumstances

Codified in N.C.G.S. 8§ 75-1.1 et. sethe UDTPA provides that “[u]nfair
methods of competition in or affectingramerce, and unfair or deceptive acts or

practices in or affecting commerce, areldeed unlawful.” NC.G.S. § 75-1.1(a).

® The Court is particularly wary of Zmg and Liu’s economic loss argument, as no
North Carolina court has ever addressed trethe economic loss rule bars a UDTPA
claim in a published decisiorkllis v. Louisana-Pac. Cotp699 F.3d 778, 787 n. 5 (4th
Cir. 2012);Martin v. Bimbo Foods Bakeries Distrib., L|.@2015 WL 1884994, at *7
(E.D.N.C. 2015). As a federal court sittingdiversity, this Courdeclines to expand
North Carolina law in the way that Zhang and Liu propo&ene Warner Entm’t-
Advance/Newhouse P’ship v. CadeCraven ElecMembership Corp 506 F.3d 304,
314-15 (4th Cir. 2007) (sitting in diversity federal court should not create or expand a
State’s common law or public policy).
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“As is evident from the statutory langyg N.C.G.S. § 7.5-1.1 prohibits two
separate, although relategpes of conduct. The statute forbids conduct that is
‘unfair’ and conduct that is ‘deceptive.Hageman v. Twin City Chrysler-
Plymouth, Ing 681 F.Supp. 303, 305 (M.D.N.C. 1988). Under the UDTPA, a
practice is “unfair” when it offends estieshed public policy as well as when the
practice is immoral, unettal, oppressive, unscrupulous,substantially injurious
to consumersMarshall v. Miller, 276 S.E.2d 397, 403 (North Carolina 1981). A
practice is “deceptive” if it “has thiendency or capacity to deceivdd. Neither
proof of actual deception nor a showingoaid faith are required to state a claim
under the UDTPA.Id. IPI alleges Zhang and Lengaged in both unfair and
deceptive conduct.

For a successful UDTPA claim, IRlust establish Zhang and Liu (1)
engaged in an unfair or deceptive act or practice, (2) in or affecting commerce, (3)
which proximately caused actual injury to IPI's businesslly v. Georgia-Pacific
LLC, 671 F.Supp.2d 785, 798 (E.D@ 2009). “Whether rade practice is unfair
or deceptive usually depends upon thedadteach case and the impact the
practice has in the marketplacéViarshall, 276 S.E.2d at 403. “Whether a
particular practice violates the [UDTPA both a question of law and a highly
fact-specific inquiry.” South Atlantic Ltd. Partnershipf Tennessee, L.P. v. Rigse

284 F.3d 518, 535 (4th Cir. 2002).
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North Carolina courts have consistently recognized that the UDTPA does
not cover every dispute between twot@s;, despite its expansive language.
Hageman 681 F.Supp. at 306-307. Becaugdgrpof of unfair or deceptive trade
practices entitles a plaintiff to trebdiamages,” a UDTPA count “constitutes a
boilerplate claim in mostvery complaint based on a commercial or consumer
transaction in North Carolina.Allied Distributors, Inc. v. Latrobe Brewing Go.
847 F.Supp. 376, 379 (E.D.N.C. 1993). “@arect this tendency, and to keep
control of the extraordinary damagestauized by the [UDTPA], North Carolina
courts have repeatedly heldatha mere breach of coatt, even if intentional, is
not sufficiently unfair or deceptive gustain an action under the UDTPA.”
Broussard v. Meineke Discount Muffler Shops,, 165 F.3d 331, 347 (4th Cir.
1998) (collecting caseggitations omitted).

Since “unfairness inheres in everglch of contract when one of the
contracting parties is denied the adtzge for which heontracted,” North
Carolina law requires an additional showing of “substantially aggravating
circumstances” when a party alleges Miola of the UDTPA due to a breach of
contract.ld. “The type of conduct that hasdn found sufficient to constitute a
substantial aggravating factor has geteravolved forged documents, lies, and
fraudulent inducements.2 Hounds Design, Inc. v. BrezinskD14 WL 4407015,

at *10 (W.D.N.C. 2014) (citingsarlock v. Henso435 S.E.2d 114, 115-16 (N.C.
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App. 1993) (forgery of bill of salefoley v. L&L Int’l, Inc, 364 S.E.2d 733, 736
(N.C. App. 1988) (retaining deposit under false circumstancas)also Mapp v.
Toyota World, Ing 344 S.E.2d 297 (N.C. App. 1986vhen an agreement to
contract is fraudulently induced by a promts allow rescission of the contract,
breach of that promise is sufficient to sustain an action under the UDTPA). IPI
suggests substantially aggravating cirstamces are present here because Hoku
issued its contracts with IPI without threent or ability to perform and because
Zhang and Liu intentionally withheld material information regarding Hoku'’s
financial situation when entering into gentracts with IPl. (Dkt. 21, pp. 7-18.)

2. Issuing Contract without Ability to Perform

IPI argues defendants induced IPI intmtracting with Hoku without the
intent or ability to perform becaustoku was grossly undercapitalized and
defendants knew Tianwei walihot provide the necessary financial support to

enable Hoku to satisfigs obligations to IPI. (Id., p. 6.) IPI states “many North

” IPI makes this allegation against all defants. With respect to Zhang and Liu
specifically, IPI alleges Zhang and Litxworked closely with [Hoku’s] Executive
Team;” “Defendant Xia communicated by eh@and telephone with Defendants Zhang
and Liu, who were residinig Idaho and working full tira out of the office building
located at the [Project]”; “Liwvas responsible for managing all aspects of the finances of
Hoku Corporation and Hoku Materials;” idnwei, acting through Defendants Xia,
Zhang and Liu, employed arategy of denying the Hoku Entiseand Hoku Materials in
particular, financial independence;” “In amail dated September 30, 2011, Defendant
Liu recommended approval of the MCSARefendant Xia and Dendant Xia approved
issuance of the MCSA to IRI"Defendant Zhang subsequbrexecutedhe MCSA on
(Continued)
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Carolina cases have found that a defeh@atering into a contract knowing it
could not meet the obligations under the cacttviolates the UDPA. This is true
even where no misrepresentatiordaty to speak ipresent.” Id., p. 11.) IPI then
summarizes a number of cases findingaation of the UDTPA where defendants
entered into a contract without the intent to perforid., pp. 11-13) (citing
Marshall v. Miller, 276 S.E.2d 397 (North Carolina 1981) (affirming jury finding
that defendants had promised to buddilities without intent and/or ability to
perform);Lapierre v. Samco Dev. Carpl06 S.E.2d 646 (N.C. App. 1991)
(contractor’s promise to build deck ¢ertain location violated the UDTPA since
contractor knew it was impossible to build the deck in that locat®mjth v. Dade
Behring Holdings, Ing 2007 152119, at *17-18 (W.D.N.C. 2007) (finding
substantially aggravating circumstanedsre defendant negotiated the agreement
“knowing full well that at least a portion tfie consideration codiinever be paid);
andForbes v. Par Ten Group, In394 S.E.2d 643, 644 (N.@pp. 1990) (finding
UDTPA claim survived ssnmary judgment even though defendants may have
made misrepresentations negligently andond faith, in ignorance of their falsity,

and without an intent to mislead wheefendants promised deposit money would

October 6, 2011, and sent the executed coplyltsn North Carolina.” (Dkt. 1, 11 18, 31,
63, 73, 90, 91.)
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be paid into an escrow account but faiteé&nsure escrow account was created).
The problem with IPI's argument is ththie facts alleged in the Complaint
establish that defendants did not makgamise they did not intend or have the
ability to perform. Instead, Hoku paid IPI over $20 million of the $30 million it
owed under the parties’ various contragidkt. 1, 1 3, 84, 100.) If Hoku did not
have the intent or ability to perform under its contracts with IPI it wouldn’t have
satisfied over $20 million of the obligations it owed IPI.

To state a claim under thidéDTPA where, as hereyubstantially aggravating
circumstances are required, the acts ortfm@s complained ahust be “actually
deceptive or approach deception” and theegéon or unfairness must be “present
at the time of contract formationUnited Roasters, Inc. v. Colgate-Palmolive.Co
649 F.2d 985, 992 (4th Cir. 1981). Defent$arepeated satisfaction of their
obligations under their various contraatish IPl suggest not only that there was
nothing unfair or deceptive in the fornatibn of the contracts, but also that
defendants’ ultimate breach svaot intentional. As noted, even an intentional
breach is not sufficiently unfair oedeptive to sustain an action under the
UDTPA. Broussard 155 F.3d at 34&ee also South Atlanti284 F.3d at 536 (“It
is clear...that conduct carried out pursuantdatractual relations rarely violates
the [UDTPA].”). Instead o& case where a defendant entered into a contract

without the intent or ability to perform, suels those IPI cites, the facts, taken in

MEMORANDUM DECISION AND ORDER



the light most favorable to IPI, esta defendants bothiended to pay IPI and
did so until Hoku ran out of money. Ratltean an unfair or deceptive act, the
facts suggest a changedincumstances. Despiteolu’s ultimate failure to
perform its contractual obligation to pH31, the Court finds IPI has not alleged
“substantially aggravating circumstantésat would justify the extraordinary
remedy of treble damages under the UDTHBartolomeo v. S.B. Thomas, Inc
889 F.2d 530, 535 (4th Cir. 1989).

IPI also alleges various represerdati Zhang and Limade from October
2011 to January 2012 regarding whend®&lld expect payment under the MCSA
were deceptive See, e.g(Dkt. 21, p. 5); (Dkt. 11 97-116.) However, the
MCSA and other agreememere all signed prior to such representations. Since
deception must “be present at the timeaftract formation,” Zhang and Liu’s
purportedly deceptive representations rdgay Hoku's ability to pay IPI after the
relevant contracts were sigheannot support a claim fgiolation of the UDTPA.
United Roaster649 F.2d at 99%ee also Hageman v. Twin City Chrysler-
Plymouth, Ing 681 F.Supp. 303, 307 (M.D.N.C. 1988) (alleged deceptive
representations made after contract eeescuted did not rise to level of UDTPA

claim).
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3. Deéliberate Withholding of Information

IPI also alleges substantially aggramg circumstances are present because
defendants deliberately withheld th#ku was in financial distress when
contracting with IPIl. (Dkt. 21, pp. 14-)5However, the facts alleged in the
Complaint illustrate Hoku ntee multiple payments | and honored its various
agreements with IPI for months despitelaisgstanding financial distress. For
instance, in 2009, two years before t®htracted with Hoku, Hoku faced a
“liquidity crisis” and had a working capitdeficiency of $37 million. (Dkt. 1,
19 48-49.) Tianwei purchas@a 60% share of Hoku in December 2009, but “never
allowed the Hoku Entities to operate wyhbsitive working capital again.”ld.,
1 53.) Hoku’s Fiscal Year 2012 OpergfiPlan, dated May 19, 2011, just one
month after IPI entered into its first contract with Hoku on April 7, 2011, projected
Hoku would need an additional $19%Iran capital infusion to complete
construction of the Projectld(, 11 52, 56, 59.) Despite this, Hoku continued to
pay IPI in full throughout the months of A May, June, JulyAugust, September
and October, 2013.Defendants cannot be saidhave deceptively withheld

information where such information was agparently relevant to Hoku’s ability

® Hoku’s payments were late for the fitsne in mid-September, 2011. (Dkt. 1,
7184)
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to satisfy its contractual obligationsi#l. Hoku paid IP1 under the contracts
notwithstanding its shaky financial sitian. Moreover, as Zhang and Liu note,
Hoku’s financial condion was publicly disclosed iquarterly SEC reports. (Dkt.
15-1, p. 123 IPI does not offer any explatian for how Zhang and Liu could
have deceptively withheld publicly available information.

IPI also faults Zhang and Liu for natlvising IPI that Tanwei had not met
its commitment to provide capital and that Hoku’s Executive Board knew Hoku
would not be able to pay invoices in Gloér on a timely basis. Again, however,
the facts show Hoku made millions of goB in payments to IPI despite Tianwei’'s
alleged plan to keep Hoku undercapitaliz€ébkt. 1, 1 54, 72-78, 84.) Although
its payment for October, 201das late, Hoku also satisfl its October obligation
to IP1. (d., 1 99.) Zhang and Liu cannot bedsto have deceptively withheld
information where such information was moaterial to Hoku'’s ability to pay IPI.

IPI also claims Zhang “acted recklgsslith a conscious disregard for the
truth in making the representation in sec 3.9 of the MCSA that Hoku Materials
had sufficient working capital to complats obligations under the MCSA.” (Dkt.

21, p. 7.) As mentione&ection 3.9 of the MCSA stated Hoku was “fully able to

Zhang and Liu cite to § 167 of a pricwmplaint IPI filed against Defendants in
the Western District of North Carolina. (DBR2-1). This Court took judicial notice of
the aforementioned complaint on May 19, 20{Bkt. 26.) As such, the Court may
consider the prior complaint wheuling on the Motion to DismissUnited States v.
Ritchie 342 F.3d 903, 907-908 (9th Cir. 2003).

MEMORANDUM DECISION AND ORDER



perform all of [its] duties and obliggans” under the MCSA, and that Hoku was
“financially solvent, able to pay its debdis they mature and has sufficient working
capital to complete its obligats under this Agreement.” (Dkt. 1,  86.) In short,
IPI alleges Zhang knew Hokwagld not live up to the terms of Section 3.9 and
should have disclosed this fact to IAlhis allegation is another way of claiming
defendants breached Hokupeess contractual warranty IPl. Under North
Carolina law, a breach of warrantyarh is insufficient to state a UDTPA
violation. Kelly v. Georgia-Pacific LLC671 F.Supp.2d 785, 799 (E.D.N.C. 2009).
Such claim is more appropriately adsgsed “by asking simply whether a party
adequately fulfilled its contractual obligations” and does not rise to the level of the
“substantially aggravating circumstantagscessary to state a claim under the
UDTPA. Yancey v. Remington Arms Co., LI2D13 WL 5462205, *10
(M.D.N.C. 2013) (quotindeastover Ridge, LLC v. Nt&c Constructors, Ing 533
S.E.2d 827, 833 (2000)).

Finally, while the Court finds IPI's Conhgant should be dismissed without
prejudice because it is conceivable IPlyndéscover and apppriately allege

plausible evidence of substatfiifaaggravating circumstancé$the Court notes the

19 A dismissal without leave to amendrisproper unless it is beyond doubt that
the complaint “could not be saved by any amendmafairis v. Amgen, In¢ 573 F.3d
728, 737 (9th Cir. 2009).
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Fourth Circuit has held the UDTPA is ngiicable to a contractual dispute, such
as that involved here, between two sophisticated business erfii&Phosphate
Co., Inc. v. Norfolk Southern Car®p59 F.3d 212, 225 (4th Cir. 2009). In so
holding, the Fourth Circuit noteddlUDTPA “was intended to benefit
consumers.”ld. (quotingDalton v. Camp548 S.E.2d 704, 710 (North Carolina
2001)). Where an UDTPA claim essentiak®sts on the breach of an agreement
between two sophisticated business entities, the dispute is “wholly divorced from
the context of consumer transactioasitl a claim for violation of the UDTPA
simply “will not fit.” 1d.

In sum, all of the alleged miseduct, withheld information, and
representations IPI raises are inextrlgalked to whether Hoku could or would
perform its obligation to pay IPI under tiaarious contracts. Such claims may
support a cause of action for breach afitcact but do not, without substantially
aggravating circumstances ralteged here, state a claim for violation of the
UDTPA.

ORDER
NOW, THEREFORE, IT ISHEREBY ORDERED:
1. Defendants Zhang and Liu’s Motion Basmiss for Failure to State a

Claim (Dkt. 15) iSGRANTED;
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2. IPI's claims against Defendants Zhang and Liul2i®M | SSED
WITHOUT PREJUDICE;
3. IPI's claims against Defendansa and Tianwei remain open.

SO ORDERED.

DATED: September 28, 2016

W oa

¥ £ War J. Lodge =
i Unlted States District Judge
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