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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ITEX, INC., et al. )
)
Plaintiffs/Counter-Defendants, ) No. 05 CV 6110
)
V. ) WayneR. Andersen
) District Judge
WESTEX, INC., etal. )
)
Defendants/Counter-Plaintiffs. )

MEMORANDUM OPINION AND ORDER

This matter is before the court on a motignDefendants/Counter-Plaintiffs Westex, Inc.
(“Westex”), King America Finishing, Inc. (“Kig America”), and Western Dyers & Finishers,
Inc. ("Western,” collectively “Defendants”) foeave to file amended anewand counterclaims.
For the following reasons, the motiongianted in part and denied in part.

BACKGROUND

This case involves U.S. Patent No. 5,468,548 (t545 Patent”), a patent for treated,
flame resistant cotton blended fabrics. Ts#5 Patent was originally issued on November 21,
1995, and was subsequently confirmed by two re@ations by the United States Patent and
Trademark Office (“PTO”) on July 17, 2007 aRdbruary 19, 2008. (Dkt. No. 1521-1).

Itex, Inc., (“ltex”) and MF&H Textiles, Inc(*"MF&H,” collectively “Plaintiffs”) filed the
instant lawsuit on October 21, 2005. Plaintiffsiq@aint alleged that Westex was infringing on
the ‘545 Patent by making or selling certaemfle retardant cotton blended fabrics. Other
defendants were subsequently added to theuivirscluding King America, Western, Workrite
Uniform Company Inc., VF Imagewear, Inc.n@s Corporation, Unifirst Corporation, G&K

Services, Aramark Uniform & Career Apparel, LLC, and Greenwood Mills, Inc.
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On February 29, 2008, Plaintiffs initiated a setdawsuit in the Ndhern District of
lllinois also involving allegd infringement of the545 Patent (08 CV 1224).

On August 5, 2009, Defendants filed their firsdtion for leave to file amended answer
and counterclaims (Dkt. No. 148), but thadtion was withdrawn on September 18, 2009 (Dkt.
No. 158). On September 25, 2009, Defendants &ilsdcond motion for leave to file amended
answer and counterclaims. Defants seek to “add additional sgecallegations that the ['545
Patent] was obtained through inégble conduct.” (Defs.” Second Mat 1). The inequitable
conduct allegations containedtime proposed amended affirive defenses and the proposed
amended counterclaims are identical. Defendasgert that the motion resulted from recently
discovered evidence, including depositionshef named inventors tifie ‘545 Patentld. at 5.
While some discovery has taken place, “Defendantigipate that furthefiact discovery in this
case, including third party discovery — which thetipa have not yet begun because the case is
in the claim construction phase — will unedttther evidence toupport their inequitable
conduct allegations.ld. Plaintiffs oppose the motion, aigg that the inequitable conduct
counterclaim is insufficiently pd and unsupported by facts.

LEGAL STANDARD

“To successfully prove inequitable conduck #tcused infringer must present evidence
that the applicant (1) made an affirmative misrepngéation of materiabft, failed to disclose
material information, or submitted false material information, and (2) intended to deceive the
[PTO].” Sar <ientific, Inc. v. R.J. Reynolds Tobacco Co., 537 F.3d 1357, 1365 (Fed. Cir. 2008)
(internal citations omitted). These elements are distinct — “materiality does not presume intent,
which is a separate and essert@hponent of inequitable conductd. at 1366 (quotingFl,

Inc. v. Franklin Corp., 265 F.3d 1268, 1274 (Fed. Cir. 2001)).



The Federal Circuit explained the pleading standard for inequitable condixet gen
Corp. v. Wal-Mart Sores, Inc., 575 F.3d 1312 (Fed. Cir. 2009)Inequitable conduct, while a
broader concept than fraud, stde pled with particality’ under Rule 9(b).”Id. at 1326
(quotingFerguson Beauregard/Logic Controls, Div. of Dover Resources, Inc. v. Mega Sys., LLC,
350 F.3d 1327, 1344 (Fed. Cir. 2003)).

[T]o plead the “circumstances” ofequitable conduct with the requisite

“particularity” under Rule 9(b), the pleid) must identify the specific who, what,

when, where, and how of the matenakrepresentation or omission committed

before the PTO. Moreover, although “knowledge” and “intent” may be averred

generally, a pleading of inequitaldenduct under Rule 9(b) must include

sufficient allegations of underlying fadt®m which a court may reasonably infer

that a specific individual (1) knew of thatthiheld material information or of the

falsity of the material misrepresentatiamd (2) withheld or misrepresented this
information with a specifiintent to deceive the PTO.

Id. at 1328-29.

Plaintiffs repeatedly suggest thatergen requires Defendants to set forth allegations that
the intent to deceive is the “single most reasonialiéeence” to be drawn from the facts. (PIs.’
Oppnat?2,3,4,6,8,9, 14). We disagree. Dieepntent must be th&single most reasonable
inference” in order to meet tlobear and convincing standard required to prevail on timerits,
but at thepleading stage, an inference of deceptive inteiniply must be “reasonable,” meaning
that it must be “plausible andflpw([] from the facts alleged.'Exergen, 575 F.3d at 1329, n. 5.

Pleading deceptive intent “on ‘information apelief’ is permitted under Rule 9(b) when
essential information lies uniquely within anotparty’s control, but only if the pleading sets
forth the specific facts upon whithe belief is reasonably basedd. at 1330. A court must be
careful about drawing any permissive inference of deceptive intent, “lest inequitable conduct
devolve into ‘a magic incantation to be asseéragainst every patentee’ and its ‘allegation

established upon a mere showing that art orimé&ion having some degree of materiality was



not disclosed.”ld. at 1331 (quotingFMC Corp. v. Manitowoc Co., Inc., 835 F.2d 1411, 1415
(Fed. Cir. 1987)).
DISCUSSION

Defendants allege four instances @dnitable conduct by inventors James Green
(“Green”) and George Fleming (“Fleming”), apdssibly others: (1) failure to disclose facts
during the original prosecution of the ‘545 Ruf€2) failure to disclose facts during the
reexamination proceedings for the ‘545 PatentfgiB)re to disclose information related to the
Edge Burn Test, and (4) failure to disclose cargaior art. We address the specific arguments
related to each of these allegations in the Yalhg sections, but firgt is worth highlighting
Plaintiffs’ overarching primary obgtion to all of Defendants’ allegations — namely, the manner
in which Defendants allege intent to deceive.

For each allegation, Defendants allege deceptiieat “upon information and belief,”
and assert that only the inverggrossess additional information relevant to their intent. (Defs.’
Am. Affirmative Defenses 11 14-15, 3%, 51-52, 63-64, 73-74, 81, 83; Defs.” Am.
Counterclaims {1 30-31, 51-52, 67-68, 79-80, 89-90, 97, 99). According to Plaintiffs, each
allegation of intent to deceive “is essentialghorthand boilerplatallegation,” and such
“conclusory pleading fails the very &ia requirements under Rule 9(b) dbargen.” (PIs.’

Opp’n at 7). Responding to Defgants’ repeated contention that only Green and/or Fleming
possess additional information relevant to tiint, Plaintiffs argue that “this baseless
allegation to suggest the Defendants’ inabiiityplead any more specifics is disingenuous,”
because “defendants have already conducteshsixe discovery,” including deposing Green

(twice) and Fleming. (Pls.” Opp’n at 8).



The standard for pleading deceptive inf@mtluding a pleading based on “information
and belief,” is set forth in the preceding seetiand that is the standaby which the court will
evaluate the element of intent, as necessary,reshect to each of the following allegations of
inequitable conduct.

l. ‘645 Patent Original Prosecution

Defendants’ first allegation of inequitable conduct centers around Green’s failure to
disclose certain test results t@tRTO. According to Defendants,

Less than two months prior to filing the ajgption that issued as the ‘545 Patent,

Green performed tests using the ‘SA®atment Process on a fabric sample

having a fiber composition identical to arample disclosed in the ‘545 Patent

that was represented as falling within #eepe of at least claim 1, but the treated

fabric sample that Green createatl only 1.94% measured phosphorous by
weight after five washes and twenty-fdwurs “emersion” in boiling water . . . .

(Defs.” Am. Affirmative Defenses 1 8; Defs.” Arounterclaims § 24)As Defendants note, the
1.94% falls outside the range sfpecl in claim 1, which is “ateast 2.0% and no more than 3.0%
phosphorous by weight of fabric(*545 Patent, col. 8, Ins. 41-44). According to Defendants,
these facts supposedly “refute or are inconsistétht Green and Fleming’s representations in
the ‘545 Patent specification(Defs.” Am. Affirmative Defenses 110; Defs.” Am.
Counterclaims § 26). Defendants asHeat that these facts were taaal to the patentability of
at least claim 1, but Green failed to discltisese facts to the PTO during the original
prosecution of the ‘545 Patent. (Defs.” AAffirmative Defenses 1 9-12; Defs.” Am.
Counterclaims ] 25-28).

This allegation is based on a misreadinglaim 1 of the ‘545 Patent. Defendants refer
to the “'545 Treatment Process,” which they defas “the treatment process disclosed and
claimed in at least claim 1 of the ‘545 PatentDefs.” Am. Affirmative Defenses { 5; Defs.’

Am. Counterclaims § 21). It isedr from a full reading of thisllegation that Defendants use the



phrase “545 Treatment Process” to mean tleesig single-pass process that was set forth in
the specification of the ‘545 Rat. As the court explained its claim construction opinion
dated July 20, 2010, the single-pass process shtifotthe specification is merely one example
of a process that can be used, thetdetails of that silgrpass process are not part of the claim.
The ‘545 Patent is for a produtiat demonstrates the charaistics described in claim 1,
regardless of the process useddtbieve those characteristics. eféfore, the simple fact that
one sample of fabric was treated with the sifgles process described in the specification and
did not ultimately demonstrate the characteristics set forthaimcl of the ‘545 Patent is
irrelevant, because the single-pass pgeds not part of the claimed product.

Based on the foregoing, Defendants’ mofimnleave to file amended answer and
counterclaims is denied with respect to the atiega set forth in paragraphs 5 through 15 of the
proposed amended affirmative defenses amagoaphs 21 through 31 of the proposed amended
counterclaims.

Il. Reexamination Proceedings for the ‘545 Patent

In their second allegation afequitable conduct, Defendamtsint to the reexamination
proceedings for the ‘545 Patent. In both thstfand the second reexamination proceedings, the
patentability of the ‘545 Patemtas called in to question based on U.S. Patent No. 4,909,805 (the
“805 Smith Patent”), the concern being that étiag cotton blended fabrics with the methods
disclosed in the ‘805 Smith Patent will inhererghpduce wash resistatitirable blended fabrics
having each of the limitations claimed in, at leaktims 1 and 3-5 of the ‘545 Patent.” (Defs.’
Am. Affirmative Defenses  16; Defs.” Am. Goterclaims § 32). In connection with these
reexamination proceedings, Green performed additional tests and issued supplemental

declarations. In his supplemental deataamn dated November 20, 2006 (the “2006 Green



Declaration”), Green explainddat, according to tests he performed, fabrics treated with the
methods disclosed in the ‘805 Smith Patent soek limitations in claim 1 of the ‘545 Patent,
but such fabrics “failed the Edge Burn testtd’had non-uniform distribution on a micro scale.”
(Defs.” Am. Affirmative Defenses 1 17-18; Def&m. Counterclaims Y 33-34 (both citing the
2006 Green Declaration, p. 6, Ins. 7, 15)) himsupplemental declaration dated May 18, 2007
(the “2007 Green Declaration'(green described aduatinal tests he performed, and concluded
that “the fabric samples he treated with thehds disclosed in the ‘805mith Patent ‘retained
more than 3% phosphorous after 5 washes and 24blediirand therefore, ‘they are outside the
claim limit of 3%.™ (Defs.” Am. AffirmativeDefenses { 24; Defs.” Am. Counterclaims { 40
(both quoting the 2007 Green Declavatat 7)). The PTO reliedn these declarations in both
reexaminations when it confirmed tpatentability of the ‘545 Patent.

Defendants contend that Green misrepresemgérial facts and failed to disclose
material information to the PTO concerning tasting he performed over fabrics treated with
the methods disclosed in the ‘805 iBnPatent, including the following:

(a) Two treated fabric samples, 2F and, 2k&re measured as retaining 2.95% and
2.96% phosphorous, respectively, which falighin the range claimed by the
‘645 Patent of 2.0-3.0%. After obtainingede measurements, Green retested the
2F and 2H samples, obtained higher muead phosphorous percentages, and then
used averages of the initial and retested measurements in his report to the PTO,
resulting in an amount above 3.086iside of the range claimed by the ‘545
Patent.

(b) Two other treated fabric samples, dfd 4H, were measured as retaingnegater
amounts of phosphorous after the five wesshnd twenty-four hours emersion in
boiling water than before theyere subjected to that process, which is suspicious,
because washing and boiling shodétrease the amount of phosphorous in the
fabric. However, unlike the 2F and 2Hmgales, Green did not retest the 4F and
4H samples, but rather reported thoslts to the PTO, even though the results
were suspicious.

(c) The retained phosphorous amounts repdrtede 2007 Green Declaration were
averages of numerous phosphorous measuret®&reen obtained, rather than
any one measurement actually obtained Gneten failed to disclose that these



amounts were averages, and that sordidual measurements actually fell
within the claimed range of 2.0-3.0%.

(Defs.” Am. Affirmative Defenses  29; Def&Am. Counterclaims { 45). “In sum, these facts
allege that Mr. Green only retested restlits tended to disprove Plaintiffs’ position, but
declined to retest results (inding plainly suspicious resultd)at tended to support Plaintiffs’
position.” (Defs.” Reply at 7).

It is clear that these tegtsgarding the ‘805 Smith Patent were material, as the PTO
relied on Green’s declarations abthuese tests in confiring the patentabilitpf the ‘545 Patent.
Defendants have also sufficienttientified the specific “who, wat, when, where, and how” of
the material misrepresentation or omission, in compliancebxigen. The issue is whether
Defendants have sufficiently alleged intent to deceive the PTO.

As mentioned earlier, Defendants allege déeepntent based “[u]pon information and
belief,” and contend that “[o]nlGreen possesses additional informatrelevant to his intent.”
(Defs.” Am. Affirmative Defenses 1 35-36; Defs.” Am. Counterclaims  51-52). According to
Defendants, “based on these allegaiat the very least, it isaalsible and flows logically that
Mr. Green possessed the requisitenhte (Defs.” Reply at 7).

In response, Plaintiffs argue that use arages in reporting resslis often routine, and
“there are many plausible reasons for ‘retests’‘amndraging’ of scientificdata,” so “it cannot
remotely be argued that intentional fraud is $ingle most reasonable inference to be drawn
from these circumstances.” (Pls.” Opp’n at Blowever, as discussedrlier, at the pleading
stage, deceptive intent need only beasonable inference, not necessarily taagle most
reasonable inference. Based on the information @ned in Defendants’ affirmative defenses,
Green’s decision to retest unfavorable resultsbutetest favorable results that were suspicious

could reasonably be seen as a deliberate ded¢smithhold material information from the PTO.



Plaintiffs also make the argument thatca the reexaminatiofmppened after this
lawsuit was filed, the inventors and patent omsriebviously were acutely aware that their
conduct of the reexaminations was under intescsetiny from Defendant£ounsel, which fairly
touts itself to be one of the most sophisticatadl &ggressive law firms in the country,” and “[i]t
is simply not plausible that, standing center stisgthe spotlights, these modest inventors and
patent owners would devise a deliberate scherdedeive.” (Pls.” Oppi at 14-15). Deliberate
deception may not be the single most reasonablesimée, but it certainly is “plausible,” and for
that reason, sufficiently alleged.

Therefore, Defendants’ motion for leavefite amended answer and counterclaims is
granted with respect to the allegations sghfon paragraphs 16 through 36 of the proposed
amended affirmative defenses and paaphs 32 through 52 of the proposed amended
counterclaims.

lll.  Disclosure of Edge Burn Test

In the third allegation of inequitable condudgfendants assert th&reen, Fleming and
the owners of the ‘545 Patent failed to infdime PTO that their representations . . . regarding
what it takes to ‘pass’ the Vertical Flame Testre not accurate.” (Defs.” Am. Affirmative
Defenses { 45; Defs.” Am. Counterclaims { 61).

For example, Green, Fleming and the Patent Owners failed to inform the PTO that

the referenced Vertical Flame Tesesijiication (Federalest Method 5903.1)

requires that “afterflame time” be reported each time the Vertical Flame Test is

performed and that most, if not all, steards that call for measurements from the

Vertical Flame Test require that tfabric have no more than a specified
measures maximum afterflame time in orfter that fabric to pass the standard.

Green and Fleming also failed to infornretRTO that passing the Edge Burn Test
is not necessarily the same thingpassing the Vertical Flame Test because,
among other things, Edge Burn Test doesrequire that afterflame time (or any
similar measurement) be recorded.



(Defs.” Am. Affirmative Defenses 11 46, 47; 8¢ Am. Counterclaims 11 62, 63). Defendants
contend that “Green and Fleming implied ttre only important measurement recorded when
performing the Vertical Flame Test is the meastioedh length’ of the faric and that a fabric
passes the Vertical Flame Test if it has arfdength of less than 15 c(@”).” (Defs.” Am.
Affirmative Defenses § 39; DefdAm. Counterclaims  55).

In response, Plaintiffs stat& hese allegations are comtaéy irrelevant because there
are no facts alleged on why afterflame is evetensl to anything that transpired during the
prosecution of the patent-inisuThe claims do not even recite a limitation calling for
afterflame.” (Pls.” Opp’n at 10). Plaintiftoontinue, “Because there is no requirement relating
to ‘afterflame’ in the claims, reporting to tRatent Examiner afterflame values or whether
another test (not relevant taetklaims) requires afterflame waduhave been wholly superfluous
because a Patent Examiner would have no reasoonsider afterflame information to judge
patentability.” (PIs Opp’n at 10).

We agree with Plaintiffs. Defendants signpssert that “a reasonable examiner would
have considered these facts important to the pigity of at least claim 1 of the ‘545 Patent,”
(Defs.” Am. Affirmative Defenses  48; DefAm. Counterclaims { 64), but they provide no
factual basis to support why this information wobétve been considered material. Contrary to
what Defendants allege, there is no evidenceRlzantiffs tried to equ passing the Vertical
Flame Test to passing the Edge Burn Test. Indeed, the specificatiomgxpldéetail how the
tests are distinct from one anaoth€'545 Patent, col. 4, In. 34cel. 5, In. 27). Merely noting a
correlation between the tests does not amount &ssertion that pasg one test necessarily

means passing the other. (‘545 Rateol. 5, Ins. 2-3). Claim teferences the Edge Burn Test,

10



but not the Vertical Flame Testhere is no need for the inventors to explain “afterflame” or any
other details of the Vertical FlaTest, as that test is not ppeent to the claimed invention.

For these reasons, Defendants’ motianiéave to file amended answer and
counterclaims is denied with respect to thegations contained in pagraphs 37 through 52 of
the proposed amended affirmative defensesparagraphs 53 through 68 of the proposed
amended counterclaims.
IV.  Prior Art

Defendants assert that Gresamd Fleming failed to discloskiring the prosecution and
reexamination of the ‘545 Patent three different gehat allegedly constitute material prior art.

First, Defendants point to “a markagi brochure issued by American Cyanamid
Company, dated 1990, disclosing ‘Pyroset TPO’ #amtardant chemical and a fabric treatment
procedure using Pyroset TPO for treating cottoimyllended fabrics, ithe United States (the
“Pyroset Brochure”).” (Defs.” Am. Affirmative Odenses ] 54; Defs.” Am. Counterclaims { 70).
Second, Defendants allege that, more than onebgdare the ‘545 Patent application was filed,
Green, and possibly Fleming, through either MF&tdi/ar Itex, “sold or ffered to sell to the
United States Army, and/or caused the public use of military uniforms made of flame retardant
Kevlar/nylon/cotton blended fabddhat were treated with the treatment process disclosed in the
Pyroset Brochure.” (Defs.” Am. Affirmative Benses 11 65-66; Defs.” Am. Counterclaims {9
81-82). Third, Defendants point tiee fact that the inventors failed to disclose the ‘805 Smith
Patent during the original presution of the ‘545 Patent. (BefAm. Affirmative Defenses
54; Defs.” Am. Counterclaims T 70). According to Defendants, all of these items were material
prior art because they atiherently meet the claim limitation in claim 1 of the ‘545 Patent: that

“after exposure to five washes and twenty-fbaars emersion in boiling water, the cotton

11



fabrics burn less than 15 cm (6”) at cut edged retain at least 2.0% and no more than 3.0%
phosphorous by weight of fabric.” (Defs.” Affirmative Defenses 1 55, 67, 76; Defs.” Am.
Counterclaims 1 71, 83, 92)

In opposition, Plaintiffs state, Tlhere are no facts pled thedtablish the alleged prior art
discloses any phosphorous values relativeeacthims (only an unsupported allegation of
inherency).” (PIs.” Opp’n at 9). “As there mealready references in front of the Examiner
describing fabrics, the pleadinglfato establish why these thrparticular references were not
cumulative to those that were considered by therR&xaminer.” (Pls.” Opp'n at 11-12).

We first address the Pyroset Brochure anddbéc allegedly sold to the United States
Army. Defendants’ assertion of materiality appeto be purely baseuh the fact that the
Pyroset Brochure describes treatment with a sipgs process, similar the process explained
in the specification of the ‘545 Patent. Arguing thag prior art is not material, Plaintiffs stress
that the product claims of th&45 Patent do not require any sgecnumber of passes. (PIs.’
Opp’n at 12). As discussed above and indlaén construction opinion dated July 20, 2010, the
single-pass process set forth ie gpecification of the ‘545 Pateistmerely one example of a
process that can be used to achieve the restlferth in claim 1 of the ‘545 Patent, but the
process itself is not part ofdtclaimed invention. Thereformerely noting the usage of a
single-pass process is insufficient to show g/ Pyroset Brochure and the military uniforms
supposedly treated with that process would hmeen considered material and would not have
been cumulative to other infor@n considered by the patestaminer. Defendants have not
sufficiently alleged materiality with respect to thgroset Brochure or the military fabric.

Turning to the ‘805 Smith Patent, it is clear thias patent was material, as it was a large

focus of the PTO during the reexamination proceedings. The issue then turns to whether the

12



inventors withheld this patent with intent teagive the PTO, with the first question being when
the inventors became aware of the ‘805 Smith Patent. Defendants state,
On information and belief, at least Green and Fleming knew about the existence
and materiality of the ‘805 Smith Patehiring the prosecution of the ‘545 Patent,
based, in part, on the fact that at t&aseen and Fleming were aware of and
followed “Proban” related patents issuedAlbright and Wilson, which includes

the ‘805 Smith Patent, before they @ilthe application that became the ‘545
Patent, as set forth in theegjification of the ‘545 Patent.

(Defs.” Am. Affirmative Defenses { 78; Defe\m. Counterclaims § 94 (both citing ‘545 Patent,
col. 4, Ins. 1-21)). Plaintiffs insist that theventors did not know about the ‘805 Smith Patent
until 1996, a year after the ‘545 Patent issue®®bl (Pls.” Opp’'n at 13)Plaintiffs point to
Green’s deposition testimony, in igh he explained that he first became aware of the ‘805
Smith Patent in August of 1996. (PIs.” Opainl3 (citing Dep. of James Green, April 6, 2009,
p. 148, Ins. 2-17)). Moreover, according to Riff;y when the inventors eventually learned of
the ‘805 Smith Patent, they initiated the first reexaminationitglthe ‘805 Smith Patent to the
attention of the PTO. (Pls.” Opp’n at 13). their reply, Defendants dwt address Plaintiffs’
argument that the inventors were simply unavedridae ‘805 Smith Patent until after the ‘545
Patent issued. Defendants simply focus omthteriality of the ‘805 Smith Patent, suggesting
that they do not dispute this piaular issue, and/or have noigence to contradict Plaintiffs’
assertion. If the inventors learned of the ‘805 Smith Pafeantthe ‘545 Patent issued, there
could have been no intent to deceive that patenen if the inventa were aware of the ‘805
Smith Patent prior to the issuance of the ‘Béient, Defendants have alleged no factual basis
upon which the court should infer that the infotima was withheld with intent to deceive the
PTO.

Therefore, Defendants’ motion for leavefite amended answer and counterclaims is

denied with respect to theegations contained in paragraphs 53 through 83 of the proposed
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amended affirmative defenses and paaphs 69 through 99 of the proposed amended
counterclaims.
CONCLUSION

For the foregoing reasons, Defendanest&d Motion for Leave to File Amended
Answer and Counterclaims [160]gsanted in part and deniedpart. The motion is granted
with respect to the allegationsiokequitable conduct séorth in paragraphs 16 through 36 of the
proposed amended affirmative defenses, arfdridlants are granted leave to file amended
answer and counterclaims comiaig these allegations of indtpble conduct. The motion is
denied with respect to all othallegations of inequitae conduct, as thosglegations have not
been sufficiently pled.

It is so ordered.

é‘) \/fuz, d/m

WayneR. Andersen
United StateDistrict Judge

Dated: July 21, 2010
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