Triad Capital Management, LLC v. Private Equity Capital Corporation

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

TRIAD CAPITAL MANAGEMENT, LLC )
and AU PUBLISHING HOLDINGS, LLC )
Plaintiffs, Case No. 07 C 3641

V. Judge Joan B. Gottschall

Nl N N N ~—

PRIVATE EQUITY CAPITAL
CORPORATION and JOHN M. RAMEY )

Defendants. )

MEMORANDUM OPINION AND ORDER

Defendants Private Equity Capital @oration and John M. Ramey (collectively
“PECC”) have moved to exclude the expsitness testimony and report of Jason G.
Tolmaire while plaintiffs Triad Capitdlanagement, LLC and AU Publishing Holdings,
LLC (collectively, “Triad”) have moveth limineto bar PECC'’s proffered experts
Robert R. McSorley and Scott P. Georg@r the reasons set forth below, PECC'’s
motion is granted in part arténied in part, Triad’s motioim limine to exclude
McSorley is granted, and Triad’s motionlimine to exclude George is granted in part
and denied in part.

|. BACKGROUND

Triad, a private equity firm, alleges that PECC, also a private equity firm, agreed
to join Triad in purchasing a publishing coamy named Author Salions, Inc., d/b/a
Author House, through AU Publishing Hahdjs, LLC, a shell company formed for the

purposes of the purchase. Closing was to take place before December 31, 2006.
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However, the deal did not close by that datd Author Solutions, Inc. opted to proceed
with another purchaser. Triad sues PEAIIEging breach of contract, promissory
estoppel, and fraud. For a more complet&a&on of the underlying facts and history of
the case, see the coarprior opinions. SeeTriad Capital Mgmt., LLC v. Private Equity
Capital Corp, No. 07 C 3641, 2010 WL 3023409 (N.D. Ill. July 29, 20%@g also

Triad Capital Mgmt., LLC v. Private Equity Capital Carplo. 07 C 3641, 2008 WL
4104357 (N.D. Ill. Aug. 25, 2008).

Triad’s attorneys hired Tolmaire “to calctédahe fees and recovery of costs that
would have been received by Plaintiffs iethurchase of Author Solutions, Inc. had been
completed by the closing date.” (PECC’s MotExclude Tolmaire at 2.) Tolmaire
arrived at his conclusion that Triad woldve recovered $363,366 in costs had the deal
closed by Dec. 31, 2006 by adding togetheratim@unts Triad paid for legal, accounting,
and other services relateéo the purchase of Author Solutions, In&e¢éPECC’s Mot. to
Exclude Tolmaire Ex. A at 4 & Ex. 4.) Tohire arrived at his conclusion that Triad
would have received a $135,000 transaction fee had the deal closed by Dec. 31, 2006 by
reading Section 1.6 of the Stock Purchasesment, which provides, “[a]t the Closing,
the Company shall pay to Buyer a trangacfee equal to $135,000 (the “Triad Fee”).”
(SeePECC’s Mot. to Exclude Tolmaire Ex. A4t Tolmaire arsed at his conclusion
that Triad would have received $1,123,238 in annual management fees had the deal
timely closed by adding the annual manageifiee the parties had discussed Triad
receiving for 2007, 2008, and 2009 to “the present value of future payments that would

have been received in 2010 and 201 PECC’s Mot. to Exclude Tolmaire Ex. A at 6.)

! According to Tolmaire’s expert report, Triadtiaipated owning Author Solutions, Inc. for only

five years. (PECC’s Mot. tBxclude Tolmaire Ex. A at 5-6.)



PECC's attorneys hired McSorley “toview, analyze, and evaluate” Tolmaire’s
expert report. (Triad’s Mot to Exclude Ma$ey Ex. A at 1.) McSorley arrived at his
conclusion that Triad would have actuakcovered $51,365 in costs had the deal timely
closed, not $363,366 as Tolmaire opinedlpyeading an itemization of Triad’s
expenses showing that Triad had actuplid $60,000 for accounting services, not the
$226,000 indicated on the invoice on which Taira relied, 2) gbstituting the $60,000
figure for the $226,000 figure, 3) adding thathe rest of théine-item expenses
Tolmaire had added up, then 4) sultirex $150,000 to reflect a settlement payment
Triad received from the ultimate purchaser oti#ar Solutions, Inc. (Triad’s Mot. to
Exclude McSorley Ex. A at 4.) McSorleyrived at his conclusion that Tolmaire
erroneously concluded thatidd would have received a $135,000 transaction fee had the
deal timely closed by reviewing evidence thabwed that 1) PECC was not a party to
the stock purchase agreement on which Tolnraiied in arriving at that figure, and 2)
Ramey, PECC'’s principal, did not agree to #aiount or that Triad would retain 100%
of the transaction fee. (Triad’s Mot. todxde McSorley Ex. A a4.) McSorley also
posits that Tolmaire’s opinion about the transaction fee is unreliable because he did not
consider Ramey'’s deposition testimony — whiontradicts the stock purchase agreement
— or analyze whether awarding 100% of tlamsaction fee to Triad was reasonable.
(Triad’s Mot. to Exclude McSorley Ex. A &t) McSorley arrivedt his conclusion that
Tolmaire erroneously concluded thatalt would have received $1,123,238 in annual
management fees had the deal timely cldseteasoning that Tolmaire did not analyze

1) whether “the business” was capable ofipg Triad such a yearly fee, 2) whether



Centerfield Capital would haagreed to this fee and on what terms, 3) whether Triad’s
or PECC'’s investors would have agreedhis fee, and 4) how economic conditions
could have adversely affectdte business. (Triad’s Mdb Exclude McSorley Ex. A at
5.)

PECC'’s attorneys hired George‘tender an opinion . . . “regarding
(1) reasonableness of a year-end closengire timing of PECC's introduction to the
AuthorHouse Deal, and (2) the content of the PECC Letter, and specifically what the
terms ‘commitment’ and ‘bindg letter of intentwould mean to sophisticated investors
and participants in contempéat transactions such as the AuthorHouse Deal.” (Triad’'s
Mot. to Exclude George Ex. A at 1George provided the following opinions:

1. Mr. Crawford could not reasonablyave expected Mr. Ramey (who
Mr. Crawford knew relies upon his abilitg raise privag equity on a
deal by deal basis) to transfey Triad the full amount of equity
required by Triad within 16 dayef having first heard about the
AuthorHouse Deal from Mr. Crawfordor would it be reasonable to
have thought that Mr. Ramey woufadmly commit to provide such
capital without the ogportunity to meet the management of the
company being acquired.

2. Letters of Intent typically are viexd by financial professionals as non-
binding and, by definition, geraly are conditioned upon the
satisfaction or occurrence of certain matters.

3. The language contained in the Decembét P&tter is ambiguous and
lacks specificity regarding sevérkey terms that generally are
required to be directly addressed arder for a party to be able to
reasonably rely upon the represemtiasi contained in such letters.

4. The language contained in the Decembet Batter did constitute a
commitment on the part of PECC poovide $3 million in equity to
consummate the closing of the AotHouse Deal on or before January
31, 2007.

5. Triad’s failure to close by December 31, 2006 was not due to inaction
on the part of PECC (as asserted by Triad); and



6. Investment banking and private @guinvestors typically each pay
their own closing costs, absent atoally executed written agreement
that indicats otherwise.
(Triad’s Mot. to Exclude George Ex. A &t9.) George arrived at these opinions
by reviewing certain pleadings, discovery responses, deposition transcripts, and
McSorley’s expert report, and — inetltase of points 1 and 6 above — drawing
upon his more than 30 years of experiencaramvestment banker. (Triad’s Mot.
to Exclude George Ex. A at 9-15.)
[l. LEGAL STANDARD

Federal Rule of Evidence 702 governs the admission of expert testimony. Rule
702 provides:

If scientific, technical, or otherwgsspecialized knowledgwill assist the

trier of fact to understanthe evidence or to deteimme a fact in issue, a

witness qualified as arxpert by knowledge, skilexperience, training, or

education, may testify thereto in the foafhan opinion or otherwise, if (1)

the testimony is based upon sufficieatts or data, (2) the testimony is the

product of reliable principles and methods, and (3) the witness has applied

the principles and methods reliably to the facts of the case.
Fed. R. Evid. 702. Thus, expert testimongas admissible unlessig relevant and
reliable. Daubert v. Merrell Dow Pharmaceuticals, In809 U.S. 579, 589, 113 S. Ct.
2786, 125 L. Ed. 2d 469 (199Frvin v. Johnson & Johnson, Inel92 F.3d 901, 904
(7th Cir. 2007). Expert witnesses mustéghe “knowledge, skill, experience, training,
or education” to qualify as an expetie methodology underlying the expert’s testimony
must be reliable; and the expert’s testimomyst help the trier of fact understand the
evidence or determine a fact at iss&gvin, 492 F.3d at 904; Fed. R. Evid. 7@&mnith v.
Ford Motor Co, 215 F.3d 713, 721 (7th Cir. 2000) (“[I]n order for an expert’s testimony

to qualify as ‘relevant’ under Rule 7@@nust assist the jury in determiniagyfact at



issue in the case.”). In determining winatthe expert’'s methodology is reliable, the
court may consider “(1) whether the thebas been tested; (2) whether the theory has
been subjected to peer review and publicat{8) the known or poteial rate of error;
and (4) whether it has been generally accepted within the relevant scientific community.”
Happel v. Walmart Stores, In&02 F.3d 820, 824 (7th Cir. 201@)t{ng Daubert 509
U.S. at 593-94.).

Also relevant to the parties’ motiorssFederal Rule of Evidence 403 and portions
of Federal Rule of Civil Prmedure 26. Rule 403 provides:

Although relevant, evidence may beckided if its probative value is

substantially outweighed by the dangdrunfair prejudice, confusion of

the issues, or misleading the jury, or by considerations of undue delay,

waste of time, or needless presentation of cumulative evidence.
Fed. R. Evid. 403. Rule 26(a)(2)(B) requipssties who have disclosed an expert
witness to disclose a report outliningter alia, what opinions that expert witness
will provide. Rule 26(a)(2)(C)(ii) refers to “evidence . . . intended solely to
contradict or rebut evidence on the saubject matter identified by another party
under Rule 26(a)(2)(B).” Fed. Riv. P. 26(a)(2)(C)(ii).

[ll. ANALYSIS

A. PECC'’s Motion to Exclude the Expert Witness Testimony and Report of

Tolmaire

PECC argues that this court should exlel Tolmaire because his testimony is
unhelpful to the jury because he does nothingentiban simple math to arrive at his
conclusions. (PECC’s Mot. to Exclude Tolmeaat 2-3 & 7-9.) PECC also argues that

Tolmaire’s opinions are unrebée, and therefore barrdy Rule 702, because Tolmaire

did not rely on “sufficient fastor data” in arriving at hisonclusions. (PECC’s Mot. to



Exclude Tolmaire at 9.) Istly, PECC argues that Tolmaire’s report and testimony could
unduly prejudice PECC, contrary to Rule 403 chysing the jury to infer that Tolmaire
analyzed whether Triad’s expenses werealbt undertaken, weneasonable, and are
owed to Triad by PECC when, in fact, Tolmaglid not engage in any such analysis.
(PECC’s Mot. to Exclude Tolmaire at 3-4 & 10-11.)

This court agrees that Rules 403 &0@ bar Tolmaire’s report and testimony
insofar as he offers opinions as to tosts Triad would have recovered and the
transaction fee Triad would have receive! the deal closed by Dec. 31, 2006. To
calculate the costs Triad walihave recovered, Tolmaire does nothing more than add up
eight line-items of expenses Triad incurrechegotiating and preparing to consummate
the deaf (SeePECC’s Mot. to Exclude Tolmaire Ex. A at 4 & Ex. 4.) To ascertain the
transaction fee Triad would have receivediare merely read a sentence of the Stock
Purchase Agreement that listed the amougeePECC’s Mot. to Exclude Tolmaire Ex.
A at 4-5.) A jury can do simple math and re&ke Master-Halco, Inc. v. Scillia,
Dowling & Natarelli, LLC, et al. No. 3:09cv 1546 (MRK), 2010 WL 2978289, at *3 &
*5 (D. Conn. Apr. 9, 2010) (“There is absti#ly no reason why the jury cannot do
[addition] for itself; in factjuries do these types of calctitas all the time.”). Thus,
Tolmaire’s opinion on these points does nosfststhe trier of dct to understand the
evidence or determine a fact in issueteguired by Rule 702. Fed. R. Evid. 702. In
addition, the offering of Tolmaire’s apion may unduly prejudice PECC by giving the
jury the impression that Tolmaire did saimag more than the simple addition and

reading that the jury could have done itsébiven this, PECC’s motion to exclude

2 Expert opinion on what constitutes reasonable expenses might be admissible, but it is unclear that

this is a subject of Tolmaire’s proposed testimony.



Tolmaire is granted as to Tolmaire’s opini@imut the costs Triad would have recovered
and the transaction fee Triad would hageeived had the deal timely closed.

While the court agreesdahRules 702 and 403 similarly bar Tolmaire’s opinion
about the total annual management fees Twiadld have received had the deal closed by
Dec. 31, 2008,the court does not agree that Ruf®2 and 403 bar Tolmaire’s opinion
about the present value of annual managefeest Triad would have received in 2010
and 2011 had the deal timely closed. Invamg at his conclusion #t Triad would have
received $1,123,238 in annual management fees over its five years of anticipated
ownership of Author Solutions, Inc., Tolmarempleted a calculation involving the time
value of money. The jury may have diffity discounting theamount of the annual
management fees Triad alleges it would haaeeived in 2010 and 2011 to arrive at the
present value of those fees. Given this, Tatais explanation athis calculation could
assist the jury in compliance with Rule 702.

PECC also argues that Tolmaire’s opmis not based on sufficient facts.
(PECC'’s Mot. to Exclude Tolmaire at 9-105pecifically, PECC disputes Tolmaire’s
testimony and report because it is basedaruments PECC argues are not relevant as
well as upon the assumptions that the annual management fees were, in fact, reasonable
and that PECC is, in fact, liable to Triad tbem. (PECC’s Mot. to Exclude Tolmaire at
2n.1 & Ex. A; PECC’s Reply in Supp. of its M&b. Exclude Tolmaire at 6.) Tolmaire
gleaned the annual management fee the patiseussed and the number of years Triad
planned to own Author Solutions, Inc. fraamail correspondencetiagen the parties,

Crawford’s handwritten notes, Crawfordigposition, and a memorandum issued by

3 Summing up the value of the fee received in each of five yearns@svaothing more than simple

addition.



Triad. (PECC’s Mot. to Exclude Tolmaitx. A.) PECC points ouhat the handwritten
notes and another document came into being after Dec. 27, 2006 — the date on which
PECC allegedly reneged — and tres irrelevant. (PECC’s Mot. to Exclude Tolmaire at
9-10.) Triad argues that these documents degapt because they show the state of the
parties’ relationship at thétme. (Triad’s Opp’n to Defs. Omnibus Mot. to Exclude
Certain Evidence During Trial &) Triad also argues that it is for a jury to decide
whether these documents themselves cotstin enforceable contract between the
parties. [d. at 3.) The court agrees that ifas the jury to decide whether Triad has
established the relevance of the documantkthe merit of the factual predicates on
which Tolmaire bases his opinionSmith v. Ford Motor Cp215 F.3d 713, 718 (7th Cir.
2000) (“The soundness of the factual underpigaiof the expert’s analysis and the
correctness of the expert’s conclusions basethat analysis are factual matters to be
determined by the trier of fact . .”) If the jury concludethat Triad has not established
as much, the jury can reject Tolmaire’smapns. Accordingly, PECC'’s objection that
Tolmaire’s opinion is unreliable becausésinot based on sufficient facts is overruled
without prejudice to renewal should Triad failoffer evidence to support Tolmaire’s
premises.

Assuming that Triad offers sufficiervidence to support the premises upon
which Tolmaire relies, the probative valoiETolmaire’s testimony about the present
value of Triad’s 2010 and 2011 annual management fees outweighs the risk of prejudice

to PECC. SeeTuf Racing Products, Inc. ymerican Suzuki Motor Cor®23 F.3d 585,

4 The parties have not addressed whether a projection of five years of fees is reasonable, given the

contingencies that could occur in such a lengthy period. The parties should refer to Seventa@iocui
this point. Sege.g, Smart Marketing Group Inc. v. Publications Intern Ltd- F.3d ----, Nos. 09-2646 &
09-2812, 2010 WL 4237443 (7th Cir. Oct. 28, 2010).



591 (7th Cir. 2000) (affirming the districourt’s admission of expert testimony by a
certified public accountant as to the discourgegsent value of lost future earnings).
PECC can establish via cross-examinatiat Tolmaire did nothing more than
accounting calculations.

Furthermore, the court finds thatidd has met its burden of showing by a
preponderance of the evidence that Tolmhas the “knowledgeskill, experience,
training, or education” to qualifas an expert, but Triad $raot provided the court with
enough information to determine whether his methodology is reli@debert 509 U.S.
at 592 n. 10diting Bourjaily v. United State<l83 U.S. 171, 175-76, 107 S. Ct. 2775,
2778-2779, 97 L. Ed. 2d 144 (1987) (noting, “dfering party must prove [such
matters] by a preponderance of the evidence”, and noting that the admissibility of an
expert “should be established by a preponusgaf proof.”). Tolmaire is a certified
public accountant. (PECC’s Mot. to ExcluBielmaire Ex. A at Ex 1.) Given this, the
court finds that Triad has shown that Taine has the “knowledge, skill, experience,
training, or education” to quajifas an expert regarding theesent value of the annual
management fees Triad alleges it wolidve received in 2010 and 2011. As noted
above, although the methodology Tolmaire usechlculate the present value of the
2010 and 2011 fees appears to biabée, the court is unablte determine without further
assistance that this is indeed the ca$ewever, PECC does not raise any argument that
Tolmaire’s methodology in calculating the peasvalue of the future payments is
unreliable, so the court will n@xclude Tolmaire’s testimgrabout the present value of

the future payments at this time on this basis. PECC’s motion to exclude Tolmaire is

10



denied as to Tolmaire’s opom of the present value ofdlannual management fee Triad
alleges it would have received2010 and 2011 had the deal timely closed.
B. Triad’s Motion In Limine To Bar PECC'’s Proffered Expert McSorley

PECC has proffered McSorley, under Federal Rule of Civil Procedure
26(a)(2)(C)(ii), as a relhtal expert witness for the sagbeirpose of rebutting Tolmaire’s
opinions. (PECC’s Opp’n to Pls.” Mot. to 8lude McSorley at 2.)As PECC points out,
rebuttal experts “cannot exceed the scopl®fpinions to which the report responds.”
(PECC’s Opp’n to PlIs.” Mot. to Exclude McSorley atdtiig Aircraft Gear Corp. v.
Marsh, No. 02 C 50338, 2004 WL 1899982, at *6 (NI Aug. 12, 2004).) Given that
the court has excluded Tolmaire’s testimongept to the extent that Tolmaire opines
about the present value thie annual management fee Triad alleges it would have
received in 2010 and 2011 had the deal timedgadl, any opinion of McSorley that does
not address this opinion of Todine is excluded as irrelevahtMcSorley does not opine
on the propriety of Tolmaire’salculation of the present vawf the annual management
fees. Bee generallyriad’s Mot. to Exclude McSorlefgx. A.) Thus, Triad’'s motiom

limine to exclude McSdey is granted.

° To the extent Tolmaire offers testimonytasvhich costs constitute “Buyer’s expenses,”

McSorley may be able to provide testimony disputing his opinion.

6 The court also notes that McSorley’s first two opinions would have also been exclutded on t
basis that McSorley’s opinion does not “assist the tri¢act to understand ¢hevidence or determine a

fact in issue” as required by Rule 702 while McSorley’s third opinion would have also been excluded on
the basis that it is not a rebuttal opinion. In opining on whether Tolmaire’s opiniontabaosts is

correct, McSorley does nothing more than reading, addition, and subtraction. A jury does not need help
with these tasks. In opining on whether Tolmaimgmion about transaction fees is correct, McSorley

does nothing more than take notice of conflicting evidence and fault Tolmaire for not crediting the
conflicting evidence. A jury is fully capable of takinotice of conflicting evience and deciding whether
that evidence is credible. Lastly, McSorley’s opintbat the annual management fee is unreasonable is
not a rebuttal opinion. Tolmaire does not opine on whether the annual management fee is unreasonable.
Thus, this opinion of McSorley’s exceeds the scope of his allowable testimony as a rebuttalSeeert
generally Aircraft Gear Corp.2004 WL 1899982see also Gilbane Building @wpany v. Downer's Grove
Community High School Dist. No.,990. 02 C 2260, 2005 WL 838679, at *11 (N.D. Ill. Apr. 5, 2005).

11



C. Triad’s Motion In Limine To Bar PECC'’s Proffered Expert George

George draws upon his more than 30 years of experience as an investment banker
in reaching his first and sixtopinions in which he opindkat 1) Crawford could not
have reasonably have expected Rameyataster the full amount geiired to close the
deal within 16 days of leaing about the deal, 2) Crawtbcould not have reasonably
thought that Ramey would commit to provitthés financing before meeting the
management of the company being acquiaed, 3) investors typally pay their own
closing costs. (Triad’s Mot. to Exclude GgerEx. A at 9-10 & 15.)in contrast, George
arrives at the remainder of his opinions bygly weighing the evidence and choosing to
credit one version over another. The jdoes not need help weighing the evidenSee
Noller v. London & Lancashirendem. Co. of Ameri¢cd 03 F.2d 622, 623 (7th Cir. 1939)
(“The jurors are the sole amaclusive judges of the factsf the credibility of the
witnesses, and of the weight of the evidef)cés such, George’testimony is barred
except for his first and sixth opinion as onlggk opinions “assistettrier of fact to
understand the evidence or determinact in issue” as required by Rule 70Eed. R.
Evid. 702; ge Bd. Of Tr., Sheet Metal Workers'tNRension Fund v. Palladium Equity
Partners, LLC No. 08-12586, 2010 WL 2787434, at *8 (E.D. Mich. Jul. 14, 2010)
(“Details of private equity funds’ investmeahd management practices are outside the
domain of an ordinary person’s knowledge . . . .").

Triad argues that George should be edet because his opinions are unreliable
as he used no methodology, considered dawts while disregarding others, and would

be telling the jury what to thk. (Triad’s Mot. to Exclud&eorge at 4.)Since the court

! George may not testify to the bases of his first opinion to the extent that that epasidased on

nothing more than his weighing of the evidence — bases D-H of his report. (Triad's Mot. tdeExclu
George Ex. A at 10-11.)

12



has just excluded those parts of Georggions that weighed the evidence, Triad’'s
second and third arguments are moot. \Wathard to Triad’s argument about George’s
lack of methodology, while it is true that Rw02 requires thexpert to explain the
methodologies and principles that suppostdpinion, “[a]n expel$ testimony is not
unreliable simply because it is foundedros experience rather than on data.”
Metavante Corp. v. Emigrant Sav. Ba6&9 F.3d 748, 761 (7th Cir. 2010) (noting at
footnote 8, “[c]riminal cases, for instance, agplete with examples of experts, such as
police officers and informants, qualified byperience.”) Indeed, “Rule 702 specifically
contemplates the admission of testimdyyexperts whose knowledge is based on
experience.” (PECC’s Opp’n to Pld/ot. to Exclude George at 4yoting Walker v.
Soo Line Railroad C9208 F.3d 581, 591 (7th Cir. 2000)3eorge attests that he is “an
investment banker with over 30 yearseaperience with working on merger &
acquisition transactions,” many which involved private equity firms that had to raise
capital from other parties. iad’s Mot. to Exclude Georgex. A at 16.) Accordingly,
PECC has met its burden of showing by a prépoance of the evidence that George has
the “knowledge, skill, experience, training,emtucation” to qualify as an expert.
Regarding methodology, like the experMietavante Corp.George explained that he
arrived at his first and sixth opinions basedusual business practideshe industry “as
he has seen and experienced it.” 619 F.36at72. Given this, this court concludes —
as the United States Court of Appefdr the Seventh Circuit concludedhtetavante
Corp.— that George’s testimony “cannwd characterized as mepse dixit and is

reliable. Id. Thus, the court also finds that E has met its burden of showing by a

13



preponderance of the evidence that théhodology underlying George’s testimony is
adequately reliable.
[Il. CONCLUSION
For the reasons set forth below, PECC’diorois granted in part and denied in
part, Triad’s motionn limine to exclude McSorley is granted, and Triad’s motion
limine to exclude George is grantedpart and denied in part.
ENTER:

s/

JOANB. GOTTSCHALL
UnitedState<District Judge

DATED: November 22, 2010
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