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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
SECOND AMENDMENT ARMS, et al. )

)
Faintiffs, )
)
V. ) CASENO.: 10-cv-4257

CITY OF CHICAGO et al., Judge Robert M. Dow, Jr.

)
)
)
Defendants. )
MEMORANDUM OPINION AND ORDER
Plaintiffs Second Amendment Arms, R. Josépanzese, Robert M. Zieman, Sr., ICarry,
Shaun A. Kranish, and Tony Kole (collectivelyl&itiffs”) filed a Second Amended Complaint
[51] alleging various constitutional and othegaé infirmities in Chicago’s Responsible Gun
Owners’ Ordinance (“the Ordina@f. Defendants the City a@hicago, Chicago Mayor Rahm
Emanuel in his official capacity, Superintentleof the Chicago Police Department Garry
McCarthy in his official capacity, and Chicadgeity Clerk Susana Mendoza in her official
capacity (collectively “Defendds”) have moved to dismighe Second Amended Complaint
pursuant to Federal Rules of Civil Procedure 12{(d 12(b)(6). [58]. They seek to dismiss
all eighteen counts against official capaagfendants Emanuel, McCarthy, and Mendoza, and
all or part of thirteen of the eighteen counts agaihe City of Chicago.For the reasons stated
below, the motion to dismiss [58] is granted imtnd denied in partPlaintiffs are given 21

days to file a third amended complaint if thieglieve that they can cure any of the pleading

deficiencies identified below.
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Background*

In March 1982, the City of Chicago (“theitZ) enacted an ordinance restricting the
possession, ownership, and use oédrms within its borders.51 at  12]. The provisions of
this 1982 ordinance were codified, as updated amended, in seatis 8-20-010 through 8-20-
260 of the Municipal Code dthicago (“Municipal Code”). See [51 Ex. A]. The Supreme
Court held, inMcDonald v. City of Chicago-- U.S. ---, 130 S. Ct3020 (June 28, 2010), that
the Second Amendment right to keep and bear &hsly applicable to the states by virtue of
the Fourteenth Amendment. [aL 13]. The City respondea this ruling on July 2, 2010, by
passing the thirty-page Ordinance, [51 | 14], wideleted and replaced sections 8-20-010 to 8-
20-260 of the Municipal Code in their entiretySee [51 Ex. B at 4]. The Ordinance also
amended several other related provisions oMhbaicipal Code, see [51 Ex. B at 2-4], including
section 4-144-010. See [51 1 17, 33]. Thef2amite became effection July 12, 2010. [51
16; Ex. B at 30.]

Plaintiffs allege that their rights @ected by the Second Amendment and other
constitutional provisions havesen or will be infringed by th®rdinance in a variety of ways.
Plaintiff Franzese, a federally licensed fimaar dealer and principaof Plaintiff Second
Amendment Arms [51 1], desires to open two ghops in the City but has been unable to do
so because the City rejected his applicationsv@apons dealer business licenses. [51 at § 33].
Even if he were able to obtain these licenses asserts, the Ordimee would impermissibly
burden his businesses because he and his cerstowould be unable to transport or store
firearms, and he would be unablestdl certain types of firearnand firearm accessories. [51 1

34, 41]. Plaintiffs Zieman and Kole are Chicageidents who have beenable to purchase and

! On a motion to dismiss, the Court accepts as ttueedi-pleaded facts alleged by the plaintiffs and all
reasonable inferences that dam drawn from them. Sdgarnes v. Briley420 F.3d 673, 677 (7th Cir.
2005).



transport firearms and firearm accessories irClite [51 1§ 35-36, 42-43], and plaintiff Kole has
been unable to maintain more than one operéibkarm in his hom¢51  38], or possess a
firearm within the curtilage of his home or irshiented garage [51 11 89]. Plaintiff Kranish,
d/b/a Icarry, resides and does business in Rockfdirahifl. [51 1 3]. He and Icarry want to gift
handguns to qualified, law-abidj Chicago residents but fegarmsecution under the Ordinance.
[51 1 37]. Plaintiffs seek a lfuypanoply of relief, including deakatory judgments, preliminary
and permanent injunctive relief, damages, s;aatd attorneys’ feesSee [51 {1 86, 91, 96, 103,
105, 107, 113, 115, 117].

The Second Amended Complaint presently eetbe Court represents Plaintiffs’ fourth
attempt to crystallize their allegations and cohtyeframe their challengeto the Ordinance.
See [1], [4], [6], [51F On July 27, 2011, with Defendants’ Motion to Dismiss and the jumbled
allegations set forth in Plaintiffs’ First Amended Complaint pending before it, see [6], [18], the
Court instructed Plaintiffs to clearly and iligibly set forth their claims, in individual
numbered counts, so as to enable Defersdant the Court to understand and address their
allegations. See [41]; see ald@{1 at 12] (“This Court asked &htiffs in open court to amend
and simplify the Complaint.”). It appears that BRtdis have made some effort to comply with
these instructions ithe Second Amended Complaint. €phfollow up their more clearly
articulated facts and allegatiomsth eighteen numbered countsorth of claims enumerating
dozens of legal theories. Yet several @itltlaims remain difficult to decipher.

As the Court understands the Second Amendeadplont, all Plaintiffs allege in Counts
I-VII that various provisions ofhe Ordinance violate theirgtits under the Second Amendment

to the United States Constitution, as incorpordigdhe Fourteenth Amendment. They further

2 Plaintiffs filed an original complaint on July 2010 [1], an “amended” complaint on September 21,
2010 [4], a “first amended” complaint on October2010 [6], and a “second amended” complaint on
September 9, 2011 [51].



allege in Count | that unspéed portions of Chicago’s zomg ordinance are construed to
restrict the availability of firearms, in Couht that Section 8-20-090 of the Ordinance violates
the Supremacy Clause, and in Counts Il andthdt certain portions of the Ordinance are
unconstitutionally vague. All Plaintiffs seek Count X relief under 42 U.S.C. § 1983 and
Monell v. City of New York Department of Social Seryid86 U.S. 658 (1978); claim in Count
XI that the Defendants violatatie Sherman Antitrust Act, 15 U.S.C. § 1; and invoke lllinois
state law in Count XIV to seekdeclaratory judgment that the Ondince violates nine clauses of
the lllinois Constitution. Plaintiffs Zieman and Kole allege in Count VIII that section 8-20-050
of the Ordinance violates their Second Amheent rights by making it impractical and
impossible for them and other Chicagoans to fisarms in self defense. Plaintiff Second
Amendment Arms alleges in Count IX thateti®rdinance impermissiplburdens interstate
commerce; violates the Dormant Commerce Clauséates the First, Second, Fourth, Fifth, and
Fourteenth Amendments; and cortiavith various federal lawis violation of the Supremacy
Clause. In Count XV, Second Amendmentm&r seeks a writ of mandamus directing
Defendants to issue the weapons dealer licefmewhich Franzese applied. In Count XVI,
Second Amendment Arms asserts a state lawnctar tortious interfeence with prospective
economic advantage. In Counts Xll and XVII, PtdfrKole seeks restitutin of the fees that he
and a similarly situated class inidividuals and entities paid th&ity to obtain firearms permits
and registration certificates pursuant to the @adce. And in Counts XlII and XVIII, Plaintiff
Zieman seeks a declaration that the 1982 ondi@avas unconstitutional (under the United States
and lllinois Constitutions), expungement of his and all others’ convictions under the 1982

ordinance, recompense of varidaes and expenditures that he atigers incurred as a result of



the City’s enforcement of the 1982 ordinance, #&dreturn of all firearms seized from him and
others pursuant to the 1982 ordinance.

Defendants have moved to dismiss under Fédarke of Civil Pracedure 12(b)(6) all of
Plaintiffs’ claims against official capacity Bendants Emanuel, McCarthy, and Mendoza. [58].
Defendants also have moved to dismiss, uiides 12(b)(1) and 12(b)(6), Counts VIII-XVIII
of the Second Amended Complaint in theitirsty and Counts Irad 11l in part. [58]3
Il. Legal Standard

The purpose of a Rule 12(b) motion to dismiss is not to decide the merits of the case. A
Rule 12(b)(6) motion tests the sufficiency of the complaBibson v. City of Chi.910 F.2d
1510, 1520 (7th Cir.1990), while a Rule 12(b)tation tests whether the Court has subject
matter jurisdiction. Long v. Shorebank Dev. Corpl82 F.3d 548, 554 (7tRir. 1999). In
reviewing a motion to dismiss under either rule, @oairt takes as true dhctual allegations in
Plaintiffs’ complaint and draws all reasonable inferences in their fakibiingsworth v. HSBC
Bank Nev., N.A507 F.3d 614, 618 (7th Cir. 200Tpng 182 F.3d at 554. To survive a Rule
12(b)(6) motion to dismiss, the claim first mustrgay with Rule 8(a) byproviding “a short and
plain statement of the claim shing that the pleader is entitleto relief” (Fed. R. Civ. P.
8(a)(2)), such that the defendasitgiven “fair notice of whathe * * * claim is and the grounds
upon which it rests.”Bell Atl. Corp. v. TwombJy650 U.S. 544, 555 (2007) (quoti@pnley v.
Gibson 355 U.S. 41, 47 (1957)). Second, the factuabations in the claim must be sufficient
to raise the possibility of reliegfbove the “speculative level,” assimng that all of the allegations
in the complaint are trueE.E.O.C. v. Concentra Health Servs., |96 F.3d 773, 776 (7th

Cir.2007) (quotingflwombly 550 U.S. at 555). “A pleading that offers ‘labels and conclusions’

3 After briefing of the motion to dismiss concluded, Plaintiffs filed a motion for leave toaitesupplemental case
authorities in opposition to Defendants’ motion to dismiss. [79]. The Court grants this motion.



or a ‘formulaic recitation of the eleants of a cause of action will not do.Ashcroft v. Igbal
556 U.S. 662, 678 (2009) (quotifigvombly 550 U.S. at 555). However, “[s]pecific facts are
not necessary; the statement need only give thendant fair notice of wdt the * * * claim is
and the grounds upon which it restsErickson v. Pardus551 U.S. 89, 93 (2007) (citing
Twombly 550 U.S. at 555) (bsis in oiginal).
lll.  Analysis

A. Plaintiffs’ Representation

The Court notes at the outset that thersame confusion in its records as to which
Plaintiffs are represented byunsel and which are not. Accorgd to the docket, no attorney
appearance form has been filed ehalf of any of the Plairits, notwithstanding Local Rule
83.16’s requirement that attorney appearance forust be filed “prior to or simultaneously
with the filing of any motion, brief or othedocument in a proceeding before a judge or
magistrate judge of this Court, at the attorney’s inel appearance before a judge or magistrate
judge of this Court, whichever occurs fitstThe Second Amended Complaint was filed by an
attorney, purportedly on behalf of all Plaifg, yet all Plaintiffs also signed the Second
Amended Complaint in an apparent attempt to comply with Federal Rule of Civil Procedure
11(a), and several are listed@e seon the docket. In short, the Court is not certain at this time
which Plaintiffs are representeddawhich are not. The Court ingtts counsel for Plaintiffs and
any Plaintiffs who are not represed by counsel to be preparedatddress this isguat the next
status hearing.

B. Official Capacity Defendants

Defendants move to dismiss all counts todgktent that they name as Defendants Mayor

Emanuel, Chief McCarthy, and Clerk Mendoza in tlodficial capacities. They argue that the



claims against these Defendants are duplicativihage against the City of Chicago. [60-1 at
23-24]. Plaintiffs disagree. Rather thariuting Defendants’ argument, however, Plaintiffs
respond with amd hominenattack on the official-capacity Defdants. [73-1 at 24.] They also
contend that “continued inclusigaf the official-capacity Defendasitis necessgr to hold them
accountable, and to render them subject to mandand the other relief that may be granted
should Plaintiffs prevai’ [73-1 at 24.]

The Court agrees with Defendants to the mixtbat they seek to dismiss Plaintiffs’ §
1983 claims against the official-capacity Defants. Section 1983 creates a cause of action
against “[e]very persomnwyho, under color of any statute, ordimta, regulation, custom, or usage,
of any State or Territory or the District of @mbia, subjects, or causes to be subjected, any
citizen of the United States other person within the jurisdiom thereof to the deprivation of
any rights, privileges, or immunities securedtbg Constitution and laws.” 42 U.S.C. § 1983.
Generally, an official capacitguit is brought against a highakang official as a means of
challenging an unconstitutional o, practice, or customHill v. Shelander 924 F.2d 1370,
1372 (7th Cir. 1991). But suinggovernment employee in his offaticapacity is akin to suing
the entity that employs him and the stamidéor liability is the same. See, e.¢entucky v.
Graham 473 U.S. 159, 166-67 (1985). Thus, Defendgare correct that naming the official
capacity defendants in addition ttee City, the true party in intest, is redundant and fails to
state a separate claim for relief. $tsaris v. Denver Health Med. CtrNo. 11-cv-01868, 2012
WL 1676590, at *7 (D. Colo. May 10, 2012) (“A 1983 claim is properly plead against a
municipality either by naming the municipality itself or by nam@nmunicipal official in his or
her official capacity. Naming either is suffictenNaming both is recdwant.” (quotations and

citation omitted)). The Court therefore grants Defendants’ motion to dismiss the Counts



sounding under § 1983, CoumtX, XlI, and XIII, against offical-capacity Defendants Emanuel,
McCarthy, and Mendoza. Notwithstanding the latkreasoned argument from Plaintiffs, the
Court denies Defendants’ motion to dismf{Ssunts Xl and XIV-XVIIl against the official-
capacity Defendants. These claims also renpainding against Defendant City of Chicago.
Defendants have not pointed tmy authority demonstrating &h the same rule of party
equivalence applies in non-8 1983 actions broughtnag official-capacity defendants, so the
Court declines to dismiss the claims on this basis at this time. For simplicity’s sake, the Court
will continue to use the coll&@ge term “Defendants” in its discussion of these counts.

C. Count | : “Ban on Gun Stores (U.S. Const. Amends. Il & XIV)”

Plaintiffs raise two conceptually related but ligdistinct claims in Count I. First, they
allege that section 4-144-010 of the Mupali Code, as amended by the Ordinance, unduly
burdens, impedes, and infringes upon their Second and Fourteenth Amendment rights by
restricting weapons dealers’ ability “engage in the business oflsg, or to sell, give away, or
otherwise transfer, any firearm.” [51 1 46-48econd, they allege thdft]o the extent that
the zoning ordinances of the City are construegratibit the reasonable aNability of firearms
through commercial firearms dealers, said mgrordinances are also unconstitutional and void
ab initio.” [51  48].

Defendants seek to dismiss under Rule {8]tonly the latter portiomf Count I. They
assert that the claim does not comply withdéral Rule of Civil Procedure 8(a)(2) because
“Plaintiffs fail to identify in their Complaint any provision of the Chicago Zoning Ordinance that
would prohibit commercial sales of firearms.”0f& at 3]. Plaintiffs respond by pointing to § 20
of the Second Amended Complaint, in which thiégge that “It is not apparent that Chicago’s

zoning ordinance specifically allows or forbids gehmops, except that ‘the sale of firearms or



ammunition’ is forbidden as a ‘home occupati pursuant to § 17-9-0202-C (11)(g). On
information and belief, Chicago will not issaezoning permit for any use it deems may violate
the penal ordinances of the City.”

The Court agrees with Plaintiffs that ttaegation, which Plaintiffs incorporated into
Count |, adequately places Defendants oticeothat Section 17-9-0202-C(11)(q) is being
challenged on Second and Fourteenth Amendmenings to the extent that it may impede
Plaintiffs from opening gun stores. The Courrdfore denies in part Defendants’ motion to
dismiss Count I. To the extent that Pldfstimay take issue with other zoning provisions,
however, the Court agrees wibefendants that the Second Amended Complaint in its current
state is insufficient to apprideefendants of any specific zonimgovisions that they may be
called upon to defend and accordingly grants in frertmotion to dismis€ount | as it pertains
to all other provisions of the zoning ordinance tRkaintiffs have failedo specifically identify.

D. Count Ill: “Ban on Possession Outsie@ Home (U.S. Const. Art. VI, cl. 2;
Amends. Il & XIV)”

Defendants move to dismiss under Rule 1(B(b)he portion of Count Il alleging that
Section 8-20-090 of the Ordinance is invalidder the Supremacy Clause because it adds
additional requirements to 18 U.S.C. § 926A tha “contrary to” the f@eral statute. [51 |
57(c)]. Defendants argue that this Suprema@u€® theory necessarflyils as a matter of law
because 8§ 926A does not preempt Section 8-20-090. The Court agrees.

The basic principles of preemption laweadboth relatively straightforward and well-
established. The Supremacy Clause of theddnitates Constitution provides that the laws of
the United States “shall be the supreme LawhefLand; * * * any Thing in the Constitution or
Laws of any state to the Coaty notwithstanding.” U.SConst. art. VI, cl. 2. SincklcCulloch

v. Maryland 17 U.S. (4 Wheat.) 316, 427 (1819), it has besttled that state law that conflicts



with federal law is “without effect.”"Maryland v. Louisiana451 U.S. 725, 7461981). When
determining if such a conflict exists, the “pose of Congress” is the ultimate touchstone.
Cipollone v. Liggett Group, Inc505 U.S. 504, 516 (1992).

In general, there are three settings iniclvha state law conflicts with, and hence is
preempted by, federal law: (1) express preemptin which Congress “digie[s] explicitly the
extent to which its enactments pre-empt state” (2) field preemption, in which state law is
pre-empted because “it regulates conductainfield that Congress intended the federal
government to occupy exclusively;” and (8pnflict preemption, in which, for example,
complying with both federal and stdéav is a physical impossibilityEnglish v. Gen. Elec. Co.
496 U.S. 72, 78-79 & n. 5 (1990) (explaining thatttiree categories are nigidly distinct”);
see alsdVigod v. Wells Fargo Bank, N,A73 F.3d 547, 576 (7th C012). Defendants argue
persuasively that no preemption of any typeresent here. See [60-1 at 5-7].

Section 926A, “Interstate traportation of firearms,” is part of 18 U.S.C. Chapter 44,
which regulates firearms mobeoadly. Section 926A provides:

Notwithstanding any other provision ofiyalaw or any rule or regulation of a

State or any political ubdivision thereof, any pson who is not otherwise

prohibited by this chapter from transpng, shipping, or receing a firearm shall

be entitled to transport a firearm famyalawful purpose from any place where he

may lawfully possess and carry suckedéirm to any other place where he may

lawfully possess and carry such firearmdéring such transportation the firearm

is unloaded, and neither the firearm raaty ammunition being transported is

readily accessible or is rdictly accessible from thpassenger compartment of

such transporting vehicle: Provided, Thatthe case ofa vehicle without a

compartment separate from the driver's compartment the firearm or ammunition

shall be contained in a locked contairsther than the glove compartment or
console.

Section 8-20-090 of the Ordinance, also tedi “Interstate transportation of firearms,”

provides:

10



It shall not be a violation of this chapteraifperson transporting a firearm or ammunition

while engaged in interstateatrel is in compliace with 18 U.S.C.A8 926A. There shall

be a rebuttable presumption that any persdhiwthe city for more than 24 hours is not

engaged in interstate travel, and is sabjo the provisions of this chapter.

Nothing in 8 926A suggests an intention®yngress to expressly preempt laws such as
Section 8-20-090. An express prg#ion must be explicit. See,g, 15 U.S.C. § 7707(b)(2);
29 U.S.C. 8§ 1144(a). Section 926A merely “provide[s] duatflicting state provisions affecting
the transportation of firearms will be preempte@ity of Camden v. Beretta U.S.A. Coi@l F.
Supp. 2d 541, 549 (D.N.J. 2000).

There likewise is no fielgpreemption present here. W8S.C. § 927 precludes any such
conclusion. It explicitly states that “No provisiohthis chapter” — including 8 926A — “shall be
construed as indicating an inteob the part of Congress twcupy the field in which such
provision operates to the exclusion of the lafnany State on the same subject matter, unless
there is a direct and positive cbaf between such provision and the law of the State so that the
two cannot be reconciled or castently stand together.” Sédetcher v. Haas851 F. Supp. 2d
287, 305 (D. Mass. 2012¢f. McDonald v. City of Chi.130 S. Ct. at 3047 [S]tate and local
experimentation with reasonable firearmmegulations will continue under the Second
Amendment.” (quotation omitted)).

Conflict preemption also is absent. Conflpreemption exists where either “(1) ‘it is
impossible for a private party to comply with batfate and federal requirements,’ or (2) ‘where
state law stands as an obstacle to the acltsimnment and execution of the full purposes and
objectives of Congress.”Wigod 673 F.3d at 578 (quotingreightliner Corp. v. Myrick 514
U.S. 280, 287 (1995)). Section 8-20-090 presemdgher problem. To the contrary, it
specifically provides that “[i]t skl not be a violation of thishapter if a person transporting a

firearm or ammunition while engaged in interstate travel is in compliance with 18 U.S.C.A. §

11



926A.” Plaintiffs’ arguments concerning the “emalstion” [73-1 at 10] ofPlaintiff Franzese’s

federal license to deal firearms and the Commerce and Dormant Commerce Clauses [73-1 at 10-
11] cannot overcome the straightforward laage of the Ordinance and 88 926A and 927.
Defendant’s motion to dismiss in p&ount Il is therefore granted.

E. Count VIII: “Physical Presence, Security, Trigger Lock & Lock Box
Requirements (U.S. Const. Amends. Il & XIV)”

In Count VIII, Plaintiffs Zieman and Koldlage that Section 8-20-050 of the Ordinance,
which requires persons keepingpwssessing a firearm or amnition in their homes to secure
or carry on their person such items when they knowave reason to believe that a minor under
the age of eighteen is likely to gain accesthse items, “makes it impractical and impossible
for them or other citizens to use arms for theedawful purpose of self-defense.” [51 { 76].
Defendants move to dismiss CowfAtl under Rule 12(b)(1), argog that Plaintiffs Zieman and
Kole lack standing to chiaihge section 8-20-050 becausesythhave not pleaded facts
demonstrating that the sectioppdies to them or that thelgave suffered or will suffer any
redressable injury as a resultipf [60-1 at 8-9 & n.5]. Defenads also move to dismiss Count
VIII under Rule 12(b)(6) for essentially the sanmdirmity: “Plaintiffs also plead no facts
supporting their claim that the requirementssefttion 8-20-050 interfere with their Second
Amendment rights.” [60-1 at 9].

This Court has jurisdiction oveZount VIl only if Plaintiffs demonstrate that (1) they
suffered an injury in fact, (2) the Defendardastions caused the injurgind (3) the remedy they
seek would redress the injurgell v. Keating --- F.3d ---, M. 11-2408, 2012 WL 3892506, at
*2 (7th Cir. Sept. 10, 2012). When a plaintifeks prospective relief against a harm not yet
suffered, he must establish that‘feimmediately in danger of sashing some direct injury as

the result of the challenged offaticonduct[,] and [that] the injurgr threat of injury [is] both

12



real and immediate, nobnjectural or hypothetical.'City of Los Angeles v. Lyon461 U.S. 95,
102 (1983) (internal quotation omitted). Othemyidhe fails to allegean actual case or
controversy before the court. See U.S. Const. art. lll, 8§ 2, cl. 1.

As a general matter, a plaintiff who wishtesengage in conduetrguably protected by
the Constitution, but proscribed by a statute asdinance, successfully demonstrates an
immediate risk of injury. The existence d¢fie ordinance constitutes the government’s
commitment to prosecute in accordance with it and, thus, a concrete prospect of future harm for
anyone who would flout it.Am. Civil Liberties Union of Ill. v. Alvare679 F.3d 583, 590-91
(7th Cir. 2012);Majors v. Abell 317 F.3d 719, 721 (7th Cir. 2003). Consequently, when a
plaintiff expresses a credéintention to disobey a statutesuafficient likelihood of injury exists,
and a pre-enforcement challenge is appropriate. ABeeez,679 F.3d at 591 (“To satisfy the
injury-in-fact requirement in @reenforcement action, the plafhitmust show an intention to
engage in a course of conduct aigly affected with a constitwtnal interest, but proscribed by a
statute, and [that] there exists a credibleahod prosecution thereunder.” (quotation omitted)).
He need not wait to be arrested to bring suit for injunctive reld#f.Ezell v. City of Chi.651
F.3d 684, 695-96 (7th Cir. 2011) (explaig in dicta that plaintiffsinjuries “easily support[ed]
Article Il standing” where plairffs challenging the Ordinancg’provisions relating to firing
ranges alleged that they ownedefirms and wanted to maintain their proficiency or store the
firearms within the city but were unable do so because they feared prosecution under the
Ordinance).

Plaintiffs Zieman and Kole fall short of allegj any such “intention tengage in a course
of conduct * * * proscribed by” Section 8-20-050"hey allege that thelyoth desire to purchase

firearms and banned accessories within Chid&doT{ 35, 42-43] andavel with these items

13



within Chicago [51 § 36]. Theglso allege that Plaintiff Kole would like to maintain more than

one operable firearm in his home [51 | 38], andresge his right to use a firearm to defend
himself outside the confines of his home [513P§40]. It is reasonable to infer from these
allegations that Zieman and Kole desire to maintain firearms and ammunition unsecured in their
homes. But it would stretch éhbounds of reasonableness tieinon these allegations alone,

that Zieman or Kole knows or has reason to believe that a minor under the age of eighteen is
likely to gain access to his firearms or ammunition.

In their brief opposing the motion to dismissaiRtiffs assert thalPlaintiff Zieman “has
five (5) minor children.” [73-1 at 11 n.3]. Thadlegation, which is propr considered at the
motion to dismiss stage inasmuch as it is condistéh those contained in the Second Amended
Complaint, sedevans v. U.S. Postal Servi28 F. Supp. 2d 802, 805 .(MIIl. 2006), coupled
with all reasonable inferences in Zieman’s fa\gfrows that Plaintiff Zieman faces a probability
of future injury under Section 8-20-050. S&learez 679 F.3d at 591. Defendants argue that
any injury is not redressable because amdi§ statute, 720 ILCS 5/24-9, subjects Chicago
residents to the same requirements to the extahthly know or haveeason to believe that a
minor under the age of fourteen is likely toirgaccess to an unsecured firearm. Because
Plaintiffs are not challenging thatatute, Defendants reasorhetCourt could not fashion relief
that would redress their allegaguries.” [60-1 at9 n.5]. The Court isiot persuaded by this
argument. The requirements imposed by the statete are not identicéd those imposed by
the Ordinance such that a result in Plaintiff Zaens favor here would not ameliorate his alleged
injuries. The Court finds that Plaintiff Ziemdmas alleged facts sufficieto state a claim and
establish his standing to bring The Court therefore denies Defendants’ motion to dismiss

Count VIl as to Plaintiff Zieman.

14



The Court grants Defendants’ motion to dissnCount VIII as to Plaintiff Kole, who at
this juncture has not alleged facts sufficient to support starmdistate a claim for relief. This
dismissal is without prejudice; &htiffs may amend their complaito allege facts in support of
Plaintiff Kole’s standing (ad claim) should they be able to do so consistent with Federal Rule of
Civil Procedure 11.

F. Count IX: “Second Amendment Arms Claims — Unlawful Burden on

Interstate Commerce (U.S. Const. Artl, 8 8, Cl. 3, Art. VI & Amends. Il &
XIV-18 U.S.C. Ch. 44 & 15 U.S.C. § 7901)"

Plaintiff Second Amendment Arms allegedount IX that the Ordinance impermissibly
burdens interstate commerce, violates the Dotr@@ammerce Clause, violates the First, Second,
Fourth, Fifth, and Fourteenth Amendments, and ladsfwith various federal laws in violation
of the Supremacy Clause. [51 11 79-82]. Ddénts move to dismiss Count IX arguing that it
fails to comply with the pleading requirements set forth in Rules 10(b) and 8(a)(2), that the
Ordinance is not preempted by 15 U.S.C. § 7901) 83C. chapter 44, or the Federal Firearms
Act, and that the Ordinance does not viotageDormant Commerce Clause. [60-1 at 10-15.]

The Court need not go beyond Defendants’ Riligh) argument. Federal Rule of Civil
Procedure 10(b) provides that “each claim fienh a separate transaction or occurrence * * *
must be stated in a separateiat or defense * * * [i]f doing savould promote clarity.” Fed. R.
Civ. P. 10(b);Alioto v. Town of Lisbgn651 F.3d 715, 721 (7th Cir. 2011) (“[A] court may
require that allegations be groupi@to logical counts that areofinded on’ separate transactions
or occurrences.”). Requiring z@rate counts serves two purpog@s:it gives fair notice to the
defendants of the claims agairtisem; and (2) it enables the cotwmtgrant relief on an entire
count, not just part of a count. Skwmingston v. Vill. of DoltonNo. 02 C 6003, 2003 WL

1463635, at *6 (N.D. Ill. Mar. 20, 2003). As anotlkeurt in this district has recently explained,
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“The [lode]star of Rule 10 is intelligibil, good organization, and basic coherencAwalt v.
Marketti, No. 11 C 6142, 2012 WL 1161500, at *10 (N.D. Ill. Apr. 9, 2012).

The Second Amended Complaint currently before the Court is in fact the fourth iteration
of Plaintiffs’ allegations. See [1], [4], [6]51]. Before the Second Amended Complaint was
filed, the Court explicitly instructed Plaintiff® clarify their allegations by separating their
claims into individual counts. [Bpite the assertion in their brithfat “They have done so,” [73-1
at 12], Plaintiffs have failed to heed thisstiruction with respect t@€ount IX, which by its
caption purports to assert a Commerce Clause claim but in fact includes a litany of unrelated
claims. Plaintiffs were specificallystructed to avoid “lumping tensibly separate claims * * *
into a single claim,’Penn. Chiropractic Ass’'n v. B& Cross Blue Shield Ass’No. 09 C 5619,
2010 3940694, at *3 (N.D. Ill. Oct. 6, 2010), and theirdbehat “[p]leadingseparate claims for
each section of the Ordinance * * * would *“*unnecessarily lengthen the Complaint,” [73-1 at
12], is an insufficient jstification for their disregard of th@ourt’s instruction. As the Seventh
Circuit has explained, there is a difference lestwa lengthy yet intelligible complaint and one
whose sprawling nature obfietes its essence. SBaited Statesex rel Garst v. Lockheed-
Martin Corp, 328 F.3d 374, 378 (7th Cir. 2003) (“A concise statement of the claim illustrated by
400 concrete examples of fraud would be one thing, but 400 variatiotie kind of paragraph
we have quoted are quite another.”).

The Court recognizes that there is a fine Be@arating the rule that “[o]ne set of facts
producing one injury creates one claim for el matter how many laws the deeds violate,”
from the practical reality that “two legal theorigsfficiently distinct that they call for proof of
substantially different facts may be separate ‘claimBlRACP v. Am. Family Mut. Ins. C&78

F.2d 287, 292 (7th Cir. 1992). Tipdeading waters have only bearuddied further in recent
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years as a result @womblyandigbal. In light of the Court’'s mvious instructions, however,
the proper pleading path for Plaintiffs to takéh regard to Count IX—and all others in the
Second Amended Complaint—should have beemigidiuminated. The Gurt therefore grants

Defendants’ motion to dismiss Count IX in gstirety. Again, Plaintiffs will be given one
additional attempt to clarify Count IXthey believe that they can do so.

G. Count X: “Monell Claim (42 U.S.C. § 1983)”

In Count X, Plaintiffs assert the following in addition to incorporating all of their factual
allegations: (1) that “the Mayor, City Clerk, aBdperintendent were, by operation of law and as
a matter of fact, the final deoisi makers with regard to actioasd decisions that they made
and/or participated in by them as hereinaballeged”; and (2) “That $a& acts and decisions
administering and enforcing sai[d] policiesagtices, and customs directly and proximately
caused the constitutional vitlans of Plaintiff's rights, derivation of Second Amendment
Arms’ full use of the FFL, lost profits, loss giood will, and other injuries and damages as
hereinabove alleged which areetbfore directly chargeable tihe City.” [51 1Y 85-86].
Defendants move to dismiss Count X unéelle 12(b)(6) on the grounds tHdbnell does not
create an independent cause of action.

Plaintiffs label Count X as “Monell Clain#2 U.S.C. § 1983).” Defendants are correct,
however, thaMonell does not provide a cause of actlut instead provides the theory under
which a municipality might be liable for its employees’ constitutional violatioNonell v.
Department of Social Services of City of New Ylolds that “a municipality cannot be held
liable under § 1983 on r@spondeat superiatheory.” 436 U.S. 65891 (1978). Rather, “[a]
municipality can be held liablender § 1983 only if its officers actgursuant to (1) an official

policy; (2) a practice or custothat although not officially authmed, was widespread and well
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settled; or (3) instructions from a ciofficial with final policy-making authority."Gonzalez v.
Vill. of W. Milwaukee 671 F.3d 649, 664 (7th Cir. 2012)lunicipal legislation can be
considered an official municipal policy. SBenedix v. Vill. of Hanover Park, lll677 F.3d 317,
318 (7th Cir. 2012); see alddonell, 436 U.S. at 690Gernetzke v. Kenosha United Sch. Dist.
No. 1, 274 F.3d 464, 468-69 (7th Cir. 200@)t doesn't matter whatorm the action of the
responsible autority thahjures the plaintiff takes. It mighte an ordinance, a regulation, an
executive policy, or an executive act.”).

Here, Plaintiffs have allegedin other counts — that th@ty, by way of the Ordinance,
has violated their constitutional rights. The Court is thus puzzled by what this sdpansié
claim adds to Plaintiffs’ case. Count X eitltiplicates the survivin8 1983 claims brought in
Counts I-VIII or states only aéory under which Plaintiffs mighliecover for other constitutional
violations but does not present abfe claim in and of itself Either way, it doesiot currently
state an independent claim upon which relief rbaygranted. The Court grants the motion to
dismiss Count X but does so withqurejudice. Plaintiffs may atify what independent claims,
if any, they assert in Count X by fiy an amended complaint within 21 days.

H. Count XI: “Plaintiffs’ Anti-Trust Rest raint of Trade Claim (15 U.S.C. 8 1, et.
seq.)”

In Count Xl, Plaintiffs chim that the Defendantspy unconstitutional economic
regulation,” have unreasdolg restrained competition and traiheviolation of the Sherman Act,
15 U.S.C. 8§ 1. [51 7 89.] Defendants argjuet Count XI should be dismissed both because

Plaintiffs failed to identify with provisions of the Ordinancaolate the Sherman Act—a Rule
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8(a)(2) deficiency—and because Plaintiffs havkedato state a substantive claim under section
1 of the Sherman Aé.

To state a claim under 15 U.S.C. 8§ 1, Plaintifiisst allege (1) a contract, combination, or
conspiracy; (2) a resultant unreasonable resti@irtrade in the relevant market; and (3) an
accompanying injury. Agnew v. Nat'| Collegiate Athletic Ass’'683 F.3d 328, 335 (7th Cir.
2012). Defendants argue that Plaintiffs falterttad first step by neglecting to identify “any
‘contract, combination, or conspcy’ or any other agreementtered into or engaged in by
Defendants which resulted in amreasonable restraint of teatl [60-1 at 16]. The Court
agrees. Plaintiffs allege onlthat Defendants “have and ¢imue to unreasonably restrain
competition and trade that affects interstatamw®rce,” [51 § 89], and that unspecified “acts and
decisions constitute a scheme that through cteatexction, combination, and/or conspiracy in
restraint of trade and comnoer among the several States by produced [sic] and imposing the
New Gun Ban Ordinance on the Plaintiffs tleanstituted and continue to constitute ongoing
violations of the Sherman Antitrust Act thatatitly interfered with ad continue to interfere
[with] Second Amendment Arms’ full lawful FFkights and privileges and has caused and
continues to cause lost profitess of good will, loss ofreedom and liberty and other injuries
and damages as hereinabove alleged and denyhee Rifintiffs herein to engage in trade and
commerce as above stated.” [51 1 90].

The Court is unable to discern from theegations which of the Defendants allegedly
conspired, or how they dido. The Supreme Court has made clear that enactment and

compliance with a local ordinge does not alone amount to a conspiracy for Sherman Act

* The Court notes that although it is not entirely clear from the Second Amended Complaint that Count XI sounds
only under Section 1 of the Sherman Act, Plaintifisief opposing the motion to dismiss seems to accept
Defendants’ assumption that it does. See [73-1 at 17u@fCXI alleges that the City’s Ordinance violates the
Sherman Antitrust Act (15 U.S.C. § 1).")]. The@btherefore construgle claim accordingly.
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purposes, sekisher v. City of Berkeley, Cak75 U.S. 260, 267 (1986)ne Plaintiffs have not
alleged more here. There can be no liabilitdamSection 1 of the Sherman Act in the absence
of a conspiracy, agreement, or other concertedratly separate entities to restrain trade, so the
Court grants Defendants’ motion to dismiss Count XI.
l. Count XII: “Plaintiff Koles’s [sic] Individual and Class Action Claim for
Restitution Under the New Gun Ban Ordinance (U.S. Const., Amends. Il &
XV, 42 U.S.C. § 1983)" & Count XVII: “Plaintiff Kole’'s Pendant [sic]
Individual and Class Action State Lav Claim for Restitution — Unjust
Enrichment”

In Counts XII and XVII, Plaintiff Kole (ad the putative classebhat he seeks to
represent) challenges the Ordinance’s registragguirements. He contends that by collecting
fees from him and other law-abiding Chicagoat® are required to register their firearms, the
Defendants under color of law wromdlfy deprived them of moes, were unjul/ enriched
thereby, and violated their Second and Fante Amendment rights, as well as the rights
guaranteed them by various provisions of the lllinois state constitution. [51 {1 93, 114-15].
Defendants move to dismiss Counts XII and XVII for failure to comply with Federal Rule of
Civil Procedure 8(a)(2). They claim that Count XII “fails to identify what provisions of the
ordinance are being challenged and what relatimse provisions have to the payment of the
aforementioned registration feeg[60-1 at 17]. Defendants incamate this argument into their
challenge of Count XVII. [60-1 at 22].

Defendants’ own briefing belies their claim.the very next sentem, they note that the
Ordinance provisions governingrdarm registration and regisien fees are, respectively,
sections 8-20-140 and 8-20-15060{1 at 17]. Defendants cleadye not “left guessing as to

which provision of the Ordinance forms the IBasf Kole’s claim for restitution of firearm

registration fees.” [60-1 at 17]Even if they were, however, Plaintiffs’ failure to identify the
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specific section of the Ordinaneeould not warrant dismissal ofo@nt XII. “A complaint need
not identify legal theories, and specifying an incorrect legal theory is not a fatal ektatd v.
Town of Lisbon651 F.3d 715, 721 (7th Cir. 2011); see &Buith v. Med. Benefit Adm’rs
Group, Inc, 639 F.3d 277, 283 n.2 (7th Cir. 2011) (“The fact that Smith cited section 502(a)(2)
alone and not section 502(a)(3) in his complaimatfatal to his complaint, as the federal rules
do not require him to plead legaktiries in his complaint.”). Plaintiff Kole’s failure to precisely
map his allegations concerning the registrationigos of the Ordinancento specific provisions

of the lllinois Constitution likwise is not fatal to Count XW unlike Count 1X, Count XVII
purports to assert only one legal claim, andciggity would not besignificantly improved by
requiring Kole to subdivide it into additional mbered paragraphs or counts. Defendants’
motion to dismiss Counts XIl and XVII is denied.

J. Count XllI: “Plaintiff Zieman’s | ndividual and Class Action Claim for

Restitution Under Unconstitutional Old Gun Ban Ordinance (U.S. Const.,
Amends. Il & XIV, 42 U.S.C. § 1983)” & Count XVIII: “Plaintiff Zieman’s
Pendant [sic] Individual and Class Acton State Law Claim for Restitution —
Unjust Enrichment”

Counts XIlIl and XVIII set forthessentially the same claims, to which Defendants raise
virtually identical challenges. In these coumigintiff Zieman alleges that the Chicago Police,
acting pursuant to the 1982 amdnce, raided his home andnéiscated “numerous valuable
handguns and rifles that he possessed thereinmamtained in a safe &0ID Card holder.”

[51 7 98]. Zieman was “theafter found guilty and fined forifang to register” the guns. [51 1
98]. Plaintiff Zieman contendthat since the 1982 ordinance was unconstitutional, he and the
members of the class identified 0101, are “entitled tohe return and restion of his said

firearms in kind or the fair market value thef, vacation and expungement of his conviction for

failure to register his weaponsrefund of any fines, court cosesxpenses, legal fees incurred as
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a result thereof, damages, declaratory gmimanent injunctive relief against continued
enforcement and maintenance of Defendantsbasittutional customspolicies, and practices
along with his reasonable atteys fees and costs pursuant to 42 U.S.C. § 1988.” [51 { 99].
Defendants argue that Counts Xl and XVIhauld be dismissed because Zieman’s claims
“could be time-barred.” [60-1 at 18]. In the alternative, they contend that the claims should be
dismissed because they concern a moot isst@-1 [at 18]. They alsargue that Count XVIII
should be dismissed for failure to compith Rule 10(b). [60-1 at 23].

Defendants’ statute of limitians argument is a non-starteiAlthough they are quite
correct that Plaintiff Zieman fails to allege whieis firearms were allegedly seized, “[tjhe mere
presence of a potential affirmative defenseesdamot render the claim for relief invalid.”
Brownmark Films, LLC v. Comedy Partne82 F.3d 687, 690 (7th Cir. 2012). Dismissal on
statute of limitations grounds is only appropriatesveha plaintiff pleads himself out of court by
establishing that a defendant isi#et to a limitations defense. Sé&ancer Found., Inc. v.
Cerberus Capital Mgmt., LPB59 F.3d 671, 675 (7th Cir. 200@)ismissal appropriate where it
is “clear from the face of the amended cormlahat it [was] hopelessly time-barred’(.S.
Gypsum Co. v. Ind. Gas Co., In850 F.2d 623, 626 (7th Cir. 2003A litigant may plead itself
out of court by alleging (and thus admitting) the ingredients of a defense.”). Had Zieman fully
“set forth everything necessary satisfy the affirmative defenselJnited States v. Lewigi11
F.3d 838, 842 (7th Cir. 2005)¢e., alleged a date outside the applicable statute of limitations,
Defendants’ argument could have carried the dagfendants may find that it eventually does; it
just cannot at this juncture.

Defendants’ argument regarding mootnesssfdretter. To the extent that Plaintiff

Zieman seeks “permanent injunctive relief against continued enforcement and maintenance” of
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the 1982 ordinance, [51 1 99], or “temporary, prelany and permanent injunctive relief’” from
its now defunct provisions, [51 1 103(D), 117(Dhke Court agrees th#tis request has been
mooted by the repeal of the 1982 ordinance. Famabert v. Sheahaf2 F.3d 937, 940-41 (7th
Cir. 1995) (“The complete repeal of a challethgaatute naturally renders a request for an
injunction against application ofahstatute moot.”). Similarly[a] declaratory judgment on the
validity of a repealed ordinae is a textbook example of adwvigiwhat the law would be upon a
hypothetical set of facts.Nat'l Advertising Co. vCity and Cnty. of Denve®12 F.2d 405, 412
(10th Cir. 1990) (quotation omitted). The Cobtherefore lacks jurisdiction over Counts XIlI
and XVIII to the extent that they seek injunetiand declaratory relief, and these claims are
accordingly dismissed to that extent.

Yet Plaintiff Zieman also seeks otherrfes of relief — damageand restitution. And
“repeal of a law will not render a claim moot ifetiplaintiff is seeking relief from alleged past
rather than future unconstitutional actiorClarkson v. Town of Florencd98 F. Supp. 2d 997,
1003 (E.D. Wis. 2002) (citinglumford v. Basinskil05 F.3d 264, 273-74 (6th Cir. 1997)).
Here, Defendants repealed th®82 ordinance but did not iso doing necesgdy rectify
Zieman’s alleged injuries. The Court therefatenies Defendants’ motion to dismiss Counts
XIlI and XVIII to the extent that Plaintiff Ziemn and the putative class seek restitution and
damages.

K. Count XIV: “Pendant [sic] State Claim for Declaratory Judgment (735 ILCS
5/2-701)”

®> The Court is not persuaded ti@dunt XVIII should be dismissed forifiare to comply with Rule 10(b).
Plaintiff Zieman’s claim—that the City was unjustlyrieled by his guns and the fines and other fees that
he paid in connection with their confiscation—is sufficiently clear to survive the motion to dismiss.
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In Count XIV, Plaintiffs seek a declaratory judgment (undlnois’s declaratory
judgment statute, 735 ILCS/701) that the OrdinanCeiolates Article | 88§ 1, 2, 4, 6, 12, 22,
and 24 of the lllinois Constitution, as well asdtgee process and takings clauses. See [51 { 105].
Defendants seek to dismiss this coumtféalure to comply with Rule 10(b).

The Court denies Defendants’ motion temdiss Count XIV. The count states one
claim—a claim for declaratory relie—and, so farths parties have intgreted it, rests upon a
“single set of circumstances,” the Ordinandeed. R. Civ. P. 10(b). BhCourt notes that the
federal rather than state dedry judgment statute governs CodiV; the lllinois declaratory
judgment statute is a procedural rule that creates naastive rights. Household Fin. Servs.,
Inc. v. N. Trade Mortg. CorpNo. 99 C 2840, 1999 WL 782072, at *2 (N.D Ill. Sept. 27, 1999).
The Court will construe this count accordingly.

L. Count XV: “Second Pendant [sic] Sate Claim by Second Amendment Arms
for Mandamus”

In Count XV, Plaintiff Second Amendment s seeks a writ of mandamus compelling
Defendants to issue the weapons dealer license¢sttapplied for. Defendants argue that the
claim fails as a matter of law and should be dismissed.

The Court agrees and grants the motiordigmiss Count XV. The lllinois Supreme
Court has explained that mandamus, “an extiaarg remedy used to compel a public official
to perform a clearly ministerial duty where mxercise of discretio is involved,” may be
awarded “only when the petitionertailishes a clear right to thdie requested, alear duty of
the public official to act, and clear autitgrin the public official to comply.” People ex rel.
Glasgow v. Kinney970 N.E.2d 506, 507 (lll. 2012). Plaifgi have failed to allege facts

supporting any of these elements; they halieged only that Defendant Mendoza “is

® The plain text of Count XIV refers to “above referencedinances’ [51 § 105(A)] (emphasis added).
The parties confine their arguments to the Ordinance. See [60-1 at 19]; [73-1 at 20-21].
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responsible for the issuance of imgss licenses,” [51 §], and this is simply not enough to show
a plausible entitlement to thegueested “extraordinary” relief.

M. Count XVI: “Pendant [sic] Claim by Second Amendment Arms or Tortious
Interference with Prospective Economic Advantage”

In Count XVI, Second Amendment Arms allegthat Defendants tortiously interfered
with its prospective business relationshipsid economic advantages. [51 Y 109-13].
Defendants contend that Count XVI should be dssedl because it fails to state a claim. In the
alternative, they argue thdtey are immune from liabilitpursuant to 745 ILCS 10/2-103 and
745 ILCS 10/2-205. [60-1 at 21-22].

The Court agrees that Count XVI fails tatst a claim for tortuaiinterference with
prospective business advantage prevail on a claim for tortious interference with prospective
economic advantage, a plaintiff styprove: (1) a reasonable exgitin of enteringnto a valid
business relationship; (2) defemtfa knowledge of the plaintiff's expectancy; (3) defendant’s
purposeful interference to f@t the expectancy; and (4) damages resulting from the
interference. Douglas Theater Corp. v. Chicago Title & Trust C641 N.E.2d 584, 590 (lll.
App. Ct. 1st Dist.1994) (citingzisenbach v. Esforme$82 N.E.2d 196, 199 (lll. 1991)).
Furthermore, lllinois courts long have held that the defendant’s interference must be directed to a
third party. Id.; Eisenbach582 N.E.2d at 199. “[T]he gravamen of the charge is interference
with an existing relationship.Dowd & Dowd, Ltd. v. Gleaso®93 N.E.2d 358, 370 (lll. 1998).

Here, Count XVI lacks any alleians of specific actions bthe Defendants directed at
third parties with an existing leionship to Second Amendment Arms — the allegations instead
focus on Second Amendment Arms’s and Defendamgsduct and assert only that but for the
Ordinance, Second Amendment Arms would hentered into business relationships by selling

firearms and firearm accessories to “qualifgdspective customers in and around the City.”
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[51 T 109]. Accordingly, Semd Amendment Arms has failed to satisfy the pleading
requirements for tortious interference, andu@oXVI of the Second Amended Complaint is
dismissed. SeErickson v. Pardys551 U.S. 89, 94 (2007) (“To survive a motion to dismiss, a
complaint must contain sufficient factual matter, ateg@s true, to state a claim to relief that is
plausible on its face.”)Willcutts v. Galesburg Clinic Ass'r560 N.E.2d 1, 4 (lll. App. Ct. 3d
Dist. 1990) (upholding trial court'nding that plaintiff's claim of tortious interference failed
because the plaintiff “failed to allege specifitciaas by defendants directed third parties, but
rather has presented broad, conclustiggations against defendants”).
IV.  Conclusion

For the foregoing reasons, the Court grantsar and denies ipart Defendants’ motion
to dismiss [58]. Although Plaintiffs alreadyave had multiple opportunities to frame their
claims, the Court will allow one additional opparity to file an amended complaint within 21
days if Plaintiffs believe that they can cureyaf the pleading deficiencies identified above.
Whether or not Plaintiffs choesto replead, this case shoutibve forward with discovery
immediately. This case is set flurther status on October 18, 20429:30 a.m. The parties are

directed to meet and confer and to filpraposed discovery plan no later than October 16.

W

RoberiM. Dow, Jr.
UnitedState<District Judge

Dated: SeptembeR5,2012
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