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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
ZAFAR SHEIKH,
P aintiff,
V. CasdNo. 11-cv-425

DAVID RABIN etal., Judge Robert M. Dow, Jr.

N e N N N

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiff Zafar Sheikh wanted to build a house four adjoining lots that he owns in
Highland Park, lllinois. Diendants David Rabin, Debbie Ba, Hedy Berrocal, Daniel
Kolleng, Luke Migala, Joel Kagan, William Schoenwald, Michael Lickerman, and Oded Orbach
(collectively “Defendants”) live next to or near Plaintiff's lots and opposed his plans. According
to Plaintiff, upon learning thaPlaintiff wanted to build éouse on his lots, Defendants did
whatever was necessary to keep him from obtaitiagpermits that he needed to build, and they
did so, Plaintiff claims, because othace, religion, and national origin.

In 2011, proceedingro se Plaintiff sued his would-be ighbors. In his first amended
complaint, Plaintiff claimed that Defendants watdd (and conspired taolate) 42 U.S.C. §
1985(3) (countl), 42 U.S.C. § 3617 of the Faiuking Act (“FHA”) (count 2), state and federal
hate crime laws (count 3), due process (count 4), and committed crimes under 18 U.S.C. § 241
(count 5) and under 18 U.S.C. 8§ 1621 (count Befendants moved to dismiss all counts, and
the motions were granted. Counts 5 and 6 impitp@esserted claims underiminal statutes.

Count 1, under 8§ 1985(3), was dismissed becausatifldailed to allege a violation of his

Dockets.Justia.com


http://dockets.justia.com/docket/illinois/ilndce/1:2011cv00425/251713/
http://docs.justia.com/cases/federal/district-courts/illinois/ilndce/1:2011cv00425/251713/115/
http://dockets.justia.com/

federally protected rights. Count 4 claimed a drecess violation withoudlleging state action.
Counts 2 and 3 were dismissed because the corhgid not allege that Defendants acted in a
way that violated the Fair Housing Act or dinbis’ hate crime statet 720 ILCS 5/12-7.1(c).
Recognizing Plaintiff' pro sestatus, the Court gave Plaintiff 21ydao file a motion for leave to
amend if he thought he could cure ttheficiencies the Court identified.

Plaintiff accepted the Court’'s offer and @llea motion for leave to amend [93] and
(eventually) attached a greathkpanded proposed second aded complaint. The proposed
complaint runs 174 paragraphs and asserts thifeglmal and state law claims. The question for
the Court is whether that added bulk has impdotaintiff's claims in substance. After
carefully reviewing Plaintiff'sallegations and the law governiegch of his federal claimge
novq the Court concludes that the latest versiohisfcomplaint does not state a federal claim.
As clear as it is from Plaintiff's allegationadamany claims that he extremely upset about his
inability to build a house on his lots, it is etjyalear that — no matter how generously the
Court reads his complaint — he has not statéatlaral claim against these Defendants. For the
reasons stated below, the Court therefore reilgctienies Plaintiff’'s motion to amend [93].
The Court wants to emphasize, however, thatciinclusion about Plaiffts federal claims
against these Defendants does not resolve his fedanals in a separate isagainst the City of
Highland Park and others, see Dkt. No. 1:1402834, and does not addreess and is not intended
to prejudice any state law claims that heymaish to bring in state court against these

Defendants.



Background

According to the proposed complaint, Defendants were led by Rabin, Orbach, and Kagan.
11 14-17. Plaintiff believes th&tefendants improperly leveraged their “specedationships”
with members of the zoning board, city counaiigdanayor to get their way. 1 19-20. Plaintiff
asserts that Defendants’ pressure ultimately convitieedity to reclassifhis lots as corner lots
that require wider setbacks and that it preverfaintiff from getting the approvals that he
needed to consolidate higdddnto one. § 27-28.

Defendants also allegedly made knowingliséaclaims about hiproperty — although
the who, where, and when are often unclear. iftance, Plaintiff saythat Defendants told the
Zoning Board that his lots were a “swamp” dnd-buildable.” Y 64, 130-32. According to
Plaintiff, Defendant Kagan addelat “I have subst#ial construction expeence and | can tell
you with 200 percent certaty that no house can beilbwn this lotas this lot has major flooding
problems.” § 65. Defendant Orbaaltegedly said that Plaintiff's td‘is just a big large gutter.”

1 66.

Plaintiff did not get the variances and appitevinat he needed to build.  68. And
because Plaintiff could not build a house on happrty, Defendants were able to continue using
it for their own purposes. Speciflbg Plaintiff alleges that Diendant Berrocal set up flower
beds on Plaintiff's property and Defendanbkeaused it for barbeques. 11 42-44.

Plaintiff, a Muslim from Sout Asia, believes that Defendandisregarded his property
rights and opposed his plans to build a houdkeir neighborhood because of his race, religion,
and national origin. For insta@, Defendant Rabin lagedly said at a zoning meeting that
Plaintiff could live in a 12-ioh wide house on his propertydathat wouldn’t be a problem

because “these kind of houses were quiet fs)mmon in poor and undeveloped countries” and



that if “people in these countries can live andvse in that kind of hous, the Plaintiff should
also be able to liveral survive in it.” § 35. Another tim@vhen and where, Plaintiff does not
say), Defendant Orbach allegedibyd Plaintiff that “our subdigion is all white and | don't think
you will fit in here.” § 37. Defendant Kaplailegedly yelled at Plaintiff at a Zoning Board
meeting that “I don’t want you here, | don’t mtayou in my subdivision. We told you many
times, why don’t you listen.” § 38. Defendant Beraballegedly yelled mgeatedly at Plaintiff
and his family, saying things like “you are shameless people, why don’t you leave us alone” and:
“there are so many suburbs, why don’t you live someplace else, where you will be at least close
to ‘your people.” { 39.

Most troublingly, Plaintiff #eges that Defendants’ opposition to his plans included
threats of violence. Plaintiff alleges (repeatedhgt Defendant Kagan told him that if he builds
a house on his property, it would be burned down. 1 41, 55, 80, and 110. Plaintiff also claims
that Defendant Orbach has an extensive arsewbiheat, in retrospect, it seems that Orbach was
making a death threat when baid to Plaintiff “I think you should not push too much and

continue to insist on buildingleouse here, as it may not turn out to be good for you.” { 53.

I. Legal Standards for Leave to Amend and Rule 12(b)(6)

Leave to amend a complaint should be fraglyen “when justice so requires.” Fed. R.
Civ. P. 15(a). However, it isettled that a district court maleny a motion for leave to amend
when the amended pleading would be futiBethany Phamacal Co. v. QVC, In241 F.3d 854,
861 (7th Cir. 2001). An amended complaintfusile if it could not withstand a motion to

dismiss. Se&mart v. Local 702 Int’l Bhd. of Elec. Workes62 F.3d 798, 811 (7th Cir. 2009).



A motion to dismiss pursuant to Rule 12(b)(6) tests the sufficiency of the complaint, not
the merits of the case. Sé&bson v. City of Chicag®10 F.2d 1510, 1520 (7t@ir. 1990). To
survive a Rule 12(b)(6) motion to dismiss, the complaint first must comply with Rule 8(a) by
providing “a short and plain statemt of the claim showing that tipdeader is entitie to relief,”

Fed. R. Civ. P. 8(a)(2), such that the defendagivisn “fair notice of what the * * * claim is and
the grounds upon which it restsBell Atlantic Corp. v. Twomb)y550 U.S. 544, 555 (2007)
(quoting Conley v. Gibson355 U.S. 41, 47 (1957)). Second, the factual allegations in the
complaint must be sufficient to raise the pb#ity of relief abovethe “speculative level,”
assuming that all of the allegations in the complaint are ti€&.O.C. v. Concentra Health
Servs., InG.496 F.3d 773, 776 (7th Cir. 2007) (quotinggombly 550 U.S. at 555). “[O]nce a
claim has been stated adequately, it may be stgagpby showing any set of facts consistent with
the allegations in the complaintTwombly 550 U.S. at 563. The Court accepts as true all of the
well-pleaded facts alleged by the plaintiff anll i @asonable inferences that can be drawn

therefrom. Se8arnes v. Briley420 F.3d 673, 677 (7th Cir. 2005).

lll.  Analysis of Plaintiff's Federal Claims

A. Fair Housing Act (Counts 1 — 3)

Plaintiff asserts that Defendaninterfered with his use dnenjoyment of his property
because of his race (count 1), na#iborigin (count 2), and religh (count 3) in violation of 42
U.S.C. 8§ 3617 of the FHA, which makes it unlawhal coerce, intimidatethreaten, or interfere
with any person in the exercise or enjoymehft or on account of his having exercised or
enjoyed, or on account of his hagi aided or encouraged anyhet person in the exercise or

enjoyment of, any right granted or protectedskgtion 3603, 3604, 3605, or 3606 of this title.”



In Bloch v. Firschholz587 F.3d 771, 781-83 (7th Cir. 200@n banc), the Seventh Circuit
explained that § 3617 can be violated withantindependent violation of sections 3603, 3604,
3605, or 3606. Moreover, § 3617 can be violated bgfendant’s post-acquisition (that is, post-
sale or post-rental) conductd. at 781-83. In other words, § 3617 may be violated when a
protected individual is coerced réatened, intimidated, or intered with on account of having
exercised certain rights proted by the FHA, whether or ndhose threats amount to an
independent violation of theHA and whether or not that m®n is coerced, threatened,
intimidated, or interfered with before or after theyquire or rent a partitar property. Thus, to
state a § 3617 claim, Plaintiff musitege that (1) he is a pestted individual under the FHA, (2)
he was engaged in the exercise or enjoynmértis housing rights, (3) Defendants coerced,
threatened, intimidated, or intered with Plaintiff on account dfis protected activity under the
FHA, and (4) Defendants were motivated by an intent to discrimiB&teh 587 F.3d at 783.
“Interference is more than a quarrel amongghkors or an isolated act of discrimination, but
rather is a pattern of harassment, invidiously motivatield (internal citations omitted).

In this case, Plaintiff specifically allegesathDefendants interferedith his § 3604(a)
and (b) rights or engaged in intimidation on accairitis having exercised those rights. Section
3604(a) makes it unlawful “[t]o refude sell or rent after the maig of a bona fide offer, or to
refuse to negotiate for the salerental of, or otherwise makmavailable or deny, a dwelling to
any person because of race, color, religion, fmxjlial status, or national origin.” In cases
where the plaintiff has not been denied a righpurchase or rent — in post-acquisition cases —
this section provides a causeaation to those who have beemstructively evicted because of
their race, color, religion, sex, familial states,national origin. Beyond constructive eviction,

“courts have construed the phea®therwise make unavailable deny’ in subsection (a) to



encompass mortgage ‘redlining,” insurance raagn racial steering.exclusionary zoning
decisions, and other actions ydividuals or governmental unitehich directly affect the
availability of housing to minorities.’'Bloch, 587 F.3d at 778 (quotingouthend Neighborhood
Imp. Ass'n v. St Clair Cnty743 F.2d 1207, 1209 & n. 3 (citing cases)).

Section 3604(b) makes it unlawft[tjo discriminate againsany person in the terms,
conditions, or privileges of sale mntal of a dwelling, or in the pvision of serwes or facilities
in connection therewith, becauserate, color, religion, sex, familigkatus, or national origin.”
In post-acquisition cases, this subsection (like subsection (a)) applies to constructive eviction,
Bloch 587 F.3d at 779, but it alspg@lies to discriminatory resttions imposed by condo boards
or homeowners associationd. at 780. According t®loch, that would be dicrimination in the
“conditions” of sale or rentalld.

There is no question that Ri&if is a protected individual Plaintiff has not alleged,
however, that Defendants — as a group — actdtleasdid because of Plaintiff's race religion,
or national origin. For instancéhere are no religion-based g#ions in Plaitiff's proposed
amended complaint. The only race-based diiegas that Defendant Orbach said that the
subdivision is “white” and that Plaintiff wodlnot fit in. The other factual allegation of
discriminatory intent involved national origatiscrimination, when Dfendant Rabin allegedly
explained why he thought Plaifitcould live in a 12-inch widéouse. That is some support for
the claim that Defendant Rabin was motivated bynéent to discriminate, but that allegation
about his intent does not extend to the entiregafDefendants. Plaiifit calls the Defendants
an “Alliance,” but that is just a label, ardbes nothing to make his claim that Defendants
conspired to discriminate against him based his race, religion, or national origin more

plausible. Plaintiff cannot establish a cpinacy by pointing out that a group of neighbors



opposed new, unexpected construction in thaghimrhood. That opposition is not surprising;
the Court does not need to insert a suppositiahsafimination to explain it. As to the group of
Defendants, then, Plaintiff’'s allegations do nogjgest an intent to disminate based on race,
religion, or nation origin.

Plaintiff also has not plausly alleged that Defendantas a group, coerced, threatened,
or intimidated him on account of his protattactivity. The only allegation that suggests
something more than a quarrel among neighboBefendant Kagan'’s initly rather shocking
claim that he would burn down any house that Eféiouilt. The force of that claim, however,
is blunted by the fact that Plaintiff had natilt a house. Moreover, the closer one looks at
Plaintiff's claim, the less plausible it becomeBhe first time Plaintiffmakes that allegation he
states “Defendant Kagan said that even & blouse gets built, it will be burned down.” The
second time Plaintiff refer® Defendant Kagan'stireatsto burn the hose if it ever got built.”
The last time Plaintiff makes ¢hallegation, he softens it to a threat that his house “could be”
burned down. From the complaint, then, itnest clear whether Plaiifit is alleging that
Defendant Kagan made one threatm@any, whether he said that Wweuld burn down any house
he built, or that whatever he buibuld be burned down.

Setting aside that confusion, however, whairRiff has alleged is some showing of
discriminatory intent by Defendant Rabin and an upsetting (if hard to pin down) threat by
Defendant Kagan. Taken togeth Plaintiff has not stated claim against any individual
defendant, and he cannot draw on the neighlsoramon opposition to his plans as evidence of
a racist conspiracy. There is a difference betwssging, effectively — oiin this case, literally
— “not in my back yard,” and opposing soone’s plans to build &ouse because of their

national origin. Liberall construing Plaintiff'soro secomplaint, and taking all of its well-pled



allegations as true, what Plafhthas described is a “quarramong neighbors” that involved, at

most, “isolated acts of discriminationBloch, 587 F.3d at 783.

B.  42U.S.C. 8§ 1985(3) (Count 4)

Plaintiff claims that Defendastconspired to deprive him afvil rights in violation 42
U.S.C. 8§ 1985(3). Under Section 1985(3), a claihmaust allege “(1) a conspiracy (2) for the
purpose of depriving, either diréctor indirectly, any person atlass of persons of the equal
protection of the laws, or of equal privilegaisd immunities under the laws; and (3) an act in
furtherance of the conspiracy;) (Whereby a person is either ingal in his personr property or
deprived of any right oprivilege of a citizerof the United States.Quinones v. Szoy@71 F.2d
289, 291 (7th Cir.1985) (citingnited Brotherhood of Carpente& Joiners Local 610 v. Scott
463 U.S. 825, 828-29 (1983)). In other wordscla@m under § 1985(3) quires a racially
motivated conspiracy to violate or interferéhwa plaintiff's federajl protected rights.”Brown
v. JP Morgan Chase BanB34 Fed. Appx. 758, 759 (7th Cir. 20q@mphasis in original). If
Plaintiff does not plausibly allegaate action, the constitutional riggit stake must be “one that
is entitled to protection against anyone, rattiext merely protection from impairment by a
state.” Cohen v. lllinois Institute of Technolgdgy24 F.2d 818, 828 (7th C1975). Finally, the
“complaint must indicate the parties, the genptaipose, and approximate date of the agreement
to form a conspiracy so that the defendant has notice of the charges againdgstaie’of Sims
ex rel. Sims v. County of Bure&a06 F.3d 509, 517 (7th Cir.2007) (citation omitted).

Plaintiff asserts thdDefendants worked so closely witlighland Park officials that they
may be held accountable as state actors. $qedbyf Plaintiff allegesthat Defendants boasted

that they were friends with members of Cityudoil and the Zoning Board and that, essentially,



they had the officials’ attertn and sympathy. But being friendgh local officials and being a
local official — or being counted as a statéoador the purposes of federal law — are very
different. At its most basic level, the state @atdoctrine requires that a court find such a “close
nexus between the State and the challengedrédcsiuch that the cllanged action “may be
fairly treated as that of the State itselfdckson v. Metro Edison Cal19 U.S. 345, 351, or may
be “fairly attributable to the StateRendell-Baker v. Koh®57 U.S. 830, 838, (1982). Bium

v. Yaretsky457 U.S. 991, (1982), the Supreme Court hblt “a State normally can be held
responsible for a private decision only whernais exercised coerciygower or has provided
such significant encouragement, either overtasect, that the choice must in law be deemed to
be that of the State.ld. at 1004.

The Supreme Court has provided seletests for evaluating the *“range of
circumstances” that might constitute state actiBrentwood Acad. v. Tenn. Secondary Sch. Ath.
Ass'n 531 U.S. 288, 295 (2001). According to thes&Seh Circuit, the viaous tests can be
categorized as (1) the symbiot&lationship test (satisfied whemivate and public actors carry
out a public function); (2) the state command ancbaragement test (satisfied when the state
requires the actions of the private actor); (3)jtist participation doctrine (satisfied when the
private action is the same as the state action); and (4) the public function test (satisfied when
private activity is fairly attributable to the stateRpdriguez v. Plymouth Ambulance Seryi&er
F.3d 816, 823 (7th Cir. 2009).

Despite the nominal existence of these tests, the Seventh Circuit has made clear that its
(and the Supreme Court’s) preceddrdase “revealed that these cadesnot so much enunciate a
test or series of factordyut rather demonstrate example$ outcomes in a fact-based

assessmentHallinan v. Fraternal Order ofPolice of Chicago Lodge No, 370 F.3d 811, 816

10



(7th Cir. 2009) (citingBrentwood 531 U.S. at 295Tarpley v. Keistler188 F.3d 788, 792 (7th
Cir. 1999) (“All of the tests, despite their diffetenames, operate in the same fashion: [ ] by
sifting through the facts and wghing circumstances.”)). Iidallinan, the Seventh Circuit
collected examples of circumstances where adijoa private party is propg attributed to the
state:

Private action can become state action when private actors conspire or are jointly

engaged with state actors to depr& person of constitutional righ®gennis v.

Sparks 449 U.S. 24, 27-28 (1980); where thatstcompels the discriminatory

action, Adickes v. S.H. Kress & Ca398 U.S. 144, 152 (1970); when the state

controls a nominally private entitypa. v. Bd. of Dirs. of City Trust853 U.S.

230, 231 (1957); when it is entwinedthvits management or contrdtvans v.

Newton 382 U.S. 296, 299, 301, (1966); wh#me state delegates a public

function to a private entityTerry v. Adams345 U.S. 461, 484 (1953)Vest v.

Atkinsg 487 U.S. 42, 56-57 (198&dmonson v. Leesville Concrete.Cs00 U.S.

614, 628 (1991), or when there is suchl@se nexus betweehe state and the

challenged action that seemingly privdehavior reasonably may be treated as

that of the state itselfackson v. Metro. Edison G@19 U.S. 345, 351 (1974).
Hallinan, 570 F.3d at 815-16.

In this case, Plaintiff alleges that Defendakhew the relevant Highland Park officials
and that the officials encouragtétem in their efforts to deny &htiff the opportunity to build a
house on the lots he bought in Highland Parkose general allegatioase insufficient to cast
these Defendants as state actors. It should dmutisaying that private citizens can attend City
Council and Zoning Board meetings, even manytimgg, and advocate for a particular position
without becoming state actor&nd that is true even if thdfacials agree with the private parties
lobbying them and let their agreement be know.most, Plaintiff alleges that Highland Park
officials sympathized and opendgreed with Defendants’ viewisut sympathy and agreement is
not a sufficient nexus. Sedoore v. Marketplace Restaurant, Ing54 F.2d 1336, 1352 (7th

Cir. 1985) (bare allegations of conspiracy betwaeprivate party and st&bfficial insufficient

to make private actor party a statéoador purposes of 42 U.S.C. § 1983).

11



Even though Defendants are nattstactors, Plaintif€ould still state a § 1985(3) claim if
he plausibly alleges a private conspiracy toat®lcertain federally protected rights. Precisely
which federally protected rightseapredicates for 8§ 1985(& not entirely siled. For example,
district courts in the Seventh Circuit have htidt a conspiracy to violate 42 U.S.C. § 1982 is
actionable under § 1985(3), seqy, Bryant v. Polston2000 WL 1670938, at *{S.D. Ind. Nov.

2, 2000) (“Section 1982 provides a sufficiengégicate for a Section 1985(3) claim.gptton v.
Duncan 1993 WL 473622, at *4 (N.D. Ill. Nov. 15, 1993)If(a conspiracy is involved in the
deprivation of section 1982 rights, secti 1985(3) swings into play.” (quotin@lark v.
Universal Builders409 F. Supp. 1274, 1278-79 (N.D. lll. 197@&Wt, more recently, at least one
court in this district has firiy rejected that position, s&@omtel Technologies, Inc. v. Paul H.
Schweindener, Inc2005 WL 433327, at *7 (N.D. lll. Fel22, 2005) (8 1985(3) covers private
conspiracies, but only those that atd the Thirteenth Amendment).

Comtels restrictive view is consistent witauthority from the First, Sixth, and Tenth
Circuits. See, e.gBrown v. Philip Morris Inc. 250 F.3d 789, 806 (3d Cir. 2001) (“The great
weight of precedential authority, however, suppdhe traditional limitation of § 1985(3) to
guestions of interstate travel and involuntseyvitude and does not suggest that 88 1981 or 1982
claims in general may form the basis of a § 198%(tion.”). More importantly, that view is
consistent with a statement from the Seventh Circuit on the sulijeakaw v. Mercer County
235 F.3d 1000, 1024 n. 20 (7th Cz000) (“While Section 1985(3) extends to private
conspiracies, for a private consgay to be actionable it musffect the ‘Thirteenth Amendment
right to be free from involuntary servitude, andthe same Thirteenth Amendment context, the
right of interstate travel.” (quotin@ray v. Alexandria Women's Health Clinig06 U.S. 263,

278, (1993)). The more restrictiwiew gives effect to th&upreme Court's warning that

12



although § 1985(3) extends to soprévate conspiracies, it is nat “general federal tort law.”
Griffin v. Breckenridge 403 U.S. 88, 102 (1971). It is also consistent with the familiar
distinction between rights that can be viethtonly by the state (Fourteenth Amendment) and
those that can be violated by anyone, including private actors (Thirteenth Amend&smnt).
Cohen v. lllinois Istitute of Technology524 F.2d 818, 828 (7th Cir. 1975). The Court,
therefore, sees no reason to resist the statememdraokaw and concludes that private
conspiracies are only #enable under § 1985(3) if theyolate the Thirteenth Amendment,
including the right of interstate travel.

In this case, Plaintiff allegdbat Defendants’ alleged consgmy to violate the FHA gives
him a cause of action under § 1985(3). That claiis far a number of reasons. First, as just
explained, Plaintiff hasot plausibly alleged a violation ¢fie FHA. Second, the FHA does not
give rise to a cause of action un@1985(3). Plaintiff &o alleges that copsacies to violate
his rights under 42 U.S.C. § 1981, 42 U.S.@982, and the Thirteenthmendment give him a
§ 1985(3) claim. But, like the FHA, § 1981 a§d 982 are not sufficient edicates for a claim
under 8 1985(3), and, as the Court will explainobe Plaintiff has not plausibly alleged a

violation of the Thirkenth Amendment. Seefra, section Ill.F.

C. 42 U.S.C. § 1981 (Count 5)

Plaintiff alleges that Defendé#s violated 42 U.S.C. § 1981 by interfering with his ability
to “enter into Contracts andigreements with the City of Highland Park.” {1 101. Seszalez
v. Ingersoll Mill. Mach. Cq.133 F.3d 1025, 1034 (7th Cir. 1998) (“Section 1981 bars all racial
discrimination with respect to making and enforcing contracts. 42 U.S.C. § 1981(a). In order to

bring a section 1981 claim there mastleast be a contract.”).But zoning regulations are not

13



contracts, and there is m&sue in this case involvg anything like a contractReichelderfer v.
Quinn 287 U.S. 315, 323 (1932) (“zoning regulati@are not contracts bthe government”).

Plaintiff's proposed second amended ctamng does not state a claim under § 1981.

D. 42 U.S.C. § 1982 (Count 6)

Plaintiff claims that Defendds’ conduct violates § 1982, weh provides that “[a]ll
citizens of the United States shall have the same right, in every Staleraiaory, as is enjoyed
by white citizens thereof to inherit, purchasease, sell, hold, and convey real and personal
property.” 42 U.S.C. § 1982. PRlaintiff has a claim under £982, it must be based on the
theory that Defendants’ conduct deprived Plaimdffthe right to “hold” his property — to use it
the same way as a white person would — and ecalse he was deprivetia right to rent, buy
or sell property. Several judg@s this district have concludethat interferece with holding
property can violate 8 1982. [rames v. Village of WillowbropR012 WL 3017889, at *11
(N.D. 1. July 19, 2012), Chief Judge Holderman recently joined that group and helpfully
collected several cases reaching that conclusdmsby—Myers v. Kiekenap@93 F. Supp. 2d
845, 849 (N.D. Ill. 2003) (Kennelly, J.) (8 1982 dhaasserted against neighbor who detonated
flash simulator and shouted racial epithets atbhomeowner is valid because “[w]e agree with
those courts that have conclddthat section 1982frotection of the rightto hold’ property
includes the right to use one's propertydhnson v. Smitt810 F.Supp. 235, 237-38 (N.D. Il
1992) (Shadur, J.) (burning cross on lawn dmelaking windows in homare sufficient to
overcome motion to dismiss 8 1982 clairSjirgus v. Benojt720 F.Supp. 119, 122 (N.D. Il

1989) (Bua, J.) (“When a racially-motivated bambing destroys a perssriiome, that person

14



does not truly enjoy the same freedom to acquice'laold’ property as a siilarly situated white
citizen.”)).

There is good reason for thggowing consensus. The Sapre Court explained that 8
1982 protects “the right of black persons tochahd acquire property on an equal basis with
white persons and the right of blacks not to hpk@perty interests impgpa&d because of their
race.”ld. at *11 (quotingCity of Memphis v. Greend51 U.S. 100, 122 (1981)). By itsterms, §
1982 protects the right of all citizens to “hold’bperty as white people dand not just the right
to convey it. Se&Vhisby-Myers293 F. Supp. 2d at 849. The Court agrees that each term of §
1982 should be given effect, and tlhé law therefore protects thuese of property on equal
terms. Sedd. (collecting cases from other circuits).

In this case, Plaintiff has alleged that hesvegeprived of his righto use his property
because of his race. But as explained in tBeudision of Plaintiff's AA claims, Plaintiff has
not plausibly alleged that he was discriminadég@inst on the basis of race. Defendant Rabin’s
snide statements to the Zoning Board about howolad build a very small house do not suffice
to state a claim. If the Zoning Board deniedififf a variance because of his race, Plaintiff

might have a claim against it. But that is not thiascording to Plaintiff's own pleadings.

E. 42 U.S.C. § 1983 (Counts 7 & 10)

Plaintiff alleges that Defendants violatdte Fourteenth Amendment by discriminating
against him and violating his qqerty rights under state law. &Court’'s best guess is that
Plaintiff is attempting to state due process agdal protection claimagainst these Defendants
under 42 U.S.C. § 1983. But § 1983 requires state actiorjakean v. Fraternal Order of

Police of Chicago Lodge No, 570 F.3d 811, 820 (7th Cir. 200@)d the Court has already

15



explained why these Defendants cannot be considered state actorsupBgesection II1.A.2.

Plaintiff's proposed second amended ctany fails to state a 8 1983 claim.

F. Thirteenth Amendment (Count 11)

Plaintiff alleges that Defendantsfforts to keep him from hiding in on his lots violated
the Thirteenth Amendment. This claim ic@mplete nonstarter. €hThirteenth Amendment
states that “[n]either slavenor involuntary serviide, except as a punishment for crime whereof
the party shall have been duly convicted, shalltexithin the United States, or any place subject
to their jurisdiction.” It is intended “to covehose forms of compulsorabor akin to African
slavery which in practicabperation would tend to pduce like undesitde results.”United
States v. Kozminsk#87 U.S. 931, 942 (1988) (quotigutler v. Perry,240 U.S. 328, 332
(1916)). Plaintiff's fight with these Defendts over Highland Park’goning regulations and
variances, no matter how motiedt “does not evoke in our minds the burdens endured by the
African slaves in the cotton fields &itchens of the antebellum soutfWright v. Clark County,
Ind., 132 F.3d 37 (7th Cir. 1997) (quotiténited States v. Bertol94 F.2d 1002, 1022 (3d

Cir.1993)). Plaintiff has no claimnder the Thirteenth Amendment.

V. Conclusion

For the reasons stated aboveifiiff's motion for leave teamend [93] is respectfully
denied. Plaintiff's federal claims are dismisseithvprejudice. Plaintiff has also alleged state
law claims for defamation (Count 8), slanderité t(Count 9), intentional infliction of emotional
distress (count 12), and trespass (count 13). i{lthe well-established law of this circuit that

the usual practice is @wismiss without prejudice state suppkental claims whenever all federal
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claims have been dismissed prior to trialGroce v. Eli Lilly 193 F.3d 496, 501 (7th Cir.
1999) Alonzi v. Budget Constr. G®5 F.3d 331, 334 (7th Cir. 1998razinski v. Amoco
Petroleum Additives C& F.3d 1176, 1182 (7th Cir. 1993Finding no reason to depart from
that “usual practice” irthis case, the Courtedlines to exercise sugphental jurisdiction over
those claims and they are dissed without prejudice. S@8 U.S.C. § 1367(c)(3kee also 735
ILCS 5/13-217Davis v. Cook Counfyp34 F.3d 650, 654 (7th Cir. 200@Nscussing lllinois law
giving Plaintiff one year from the dismissal qurisdictional grounds of state law claims in

federal court in which to re-file those claims in state court).

=

Dated: November 9, 2012

RobertM. Dow, Jr.
UnitedState<District Judge
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