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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ESTHER M. ZEPEDA,
Plaintiff,
V. No. 11 C 1604
COOK COUNTY, ILLINOIS,
and CLERK OF THE CIRCUIT

COURT OF COOK COUNTY,
ILLINOIS,

Chief Judge Ruben Castio

e e N N N N N N

Defendans.

MEMORANDUM OPINION AND ORDER

Esther M. Zepeda Plaintiff”) brings tis action under Title VII of the Civil Righ#ct
of 1964 (“Title VII”), 42 U.S.C. § 2000et seq.and the Age Discrimination in Employment Act
(“ADEA™), 29 U.S.C. § 621et. seq.against Cook County and the Clerk of the Circuit Court of
Cook County, lllinoigcollectively, “Defendants”), alleging tianal origin discrimination, age
discrimination, and retaliation. (R. 19, Am. Compl.) Presently before the Courfeisdaats’
motion for summary judgment pursuant to Rule 56 of the Federal Rules of Civil Procedure. F
the reasons stated below, theu@ grants Defendants’ motion.

RELEVANT FACTS *
Plaintiff, afifty -threeyearold Latin American female of Salvadorian descent, has been

employed bythe Clerk of the Circuit Court of Cook Counfthe “Clerk” or “Clerk’s Office”)

! The Court takes the undisputed facts from the partiesillRule 56.1 statements of material
facts. (R71, Defs.” Local Rule 56.1(a)(3) Statement of Material Facts and SupportaigtEx
(“Defs.” Rule 56.1 Facts”); R. 85, Pl.’'s Resp. to Defs.” Rule 56.1 Facts (“Pl.’s Rule 56.1)Resp.
R. 86, PIs Local Ruk 56.1(b)(3)(C) Statement of Undisputed Facts (“Pl.’s Rule 56.1 Facts”); R.
90, Defs.” Reply to Pl.’s Rule 56 Factg“Defs.” Rule 56.1 Resp.”).)
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since2002? (Pl’s Rule56.1 Resp{ 1) Plaintiff began her employment as a grade 9 clerk in
the Traffic Division of the Second Municipal District located in Skokie, lllinans| was
transferred in 2004 to serve in the positiorCashier 2 in the Criminal Divisiomvhere she
currently remains(ld. 115, 7.) In 2007, Plaintiff was promoted to a grade 10 posititzh.{ (
8.)

Plaintiff has had a difficult relationship with some of her supervisors atlénke’'€
Office. (d. f112-13, 17-21.)Vicki Vasquez, a LatindAmerican female, supervised Plaintiff
when she worked in the Traffic Division and for some oftiime she workedn the Criminal
Division. (d. {1 6; R. 71-2, Ex. B, P& Dep at 38:18-39:16.) Plaintiff felt uncomfortable
working with Vasquez; she foundagques personal questions to be disrespectful and her
guestions about transactioRkintiff performedo beaccusatory (Pl’'s Rule 56.1 Resg} 12.)
Plaintiff allegeshatVasquezonce said to her: “why should | respect you when you are older
thanme, when you are old.” 14. 113.) On another occasioviasquez told Plaintiff that
Plaintiff was Spanish and she was Americdd. { 53.) Plaintiff also felt uncomfortable
working with John Chatz, another of her supervisold. {(17.) Plaintifffelt disrespected bthe
tone of voice Chatz used and the facial expressions he exhibited when he correctsthkes mi
(Id. 1 17.) Plaintiff understood that Chatz, as her supervisor, was entitled to chacizait she

felt discriminated against whdre accused her ¢ings she did not do.Id. 1 18.)

2 Defendants state in their Local Rule 56.1 StaterofRacts filed on June 28, 2013, that
Plaintiff is fifty-nine yearld, and Plaintiff admitas much (Pl.’s Rule 56.1 Resf} 1)
Plaintiff states in her amendedrmaplaint, filed on August 15, 2011, that she is fiftye years
old. (R. 19, Am. Compl.  82.) Additionally, in her response to Defendants’ motion for
summary judgment, Plaintitates that she was fifgne year®ld at the time of filing her
complaint. (R. 84, Pk Mem.at 1.) The Court will therefore agee that Plaintiff was fiftyone
years old on August 15, 2011, and that Defendactsrectly recorded her age in their Local
Rule 56.1 Statement.



Denise Shine, a fortfour-yearold Caucasian female of Germéaish descent, is one of
Plaintiff's current supervisors(ld. 1 911.) Shine became the Criminal Manager for the
Second Municipal District in 2009, and she supervises thirty courtroom clerks and apegxim
ten employees of the Clerk'sfi@e who workin the Second Municipal District.d( § 11.)

Shine testified in her deposition that Plaintiff is “a very good casldbe’s custmer oriented.
She’s great witltustomers.” Defs.” Rule 56.1 Resp. 1 1.) Shine clarifibat she was referring

to “external customers,” and that Plaintiff does do not well with “internal cues&rsuch as co-
workers and managersld() Shine statethat Plaintiff is difficult to work with because sHees
nottake direction wellshe iseasily flustered and frustratedd.j Shine added that Plaintiff
follows directions, butthere’s chaos and there’s dishevelngsss] and there’s argument at any
direction that ke is given.” Pl.’s Rule 56.1 Resp. { 2B. 71-3, Ex. C, Shine Dep. at 10:16319.
Plaintiff's reaction towards managemdrats beemddressedn numerous occasions?l(s Rule
56.1 Resp. 1 20.) Shine stated that she could have disciplined Plaintiff on a weekly basis due t
the frequency of Plaintiff’'s misconduct, but chose not to didamtiff's difficult demeanar

(Id. 1 21.) Plaintiff disagreed with the manner in which her supervisors handled incitienes w
she was alleged to have made a mistake or condbetsdlf inappropriately.id. 1 48.)

Plaintiff consistentt disagreed with her supervisors’ version of incidéimés occurred and

thought that other co-workers or third parties should have been questioned regarding their
version of a particular incidentld( 1 49.) Plaintiff hasbeen disciplined on several occasions
and haseceiveda one-day suspension for violating sections of the Workplace Violence Policy,

General Rules anegulations, and Code of Ethitqld. ] 47-51)

® Defendars have provided an Affidavit from Robbin Perkins, Chief Human Resource Officer
for the Clerk, which details Plaintiff's disciplinary history, along with copieBlaintiff's
disciplinary letters. (R. #b, Ex. E, Perkins Aff. 1 12; R. 71-9, Ex. E, Tab 4, Disciplinary
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A collective bargaining agreement (“CBA”) entered into between the Clerk ofittetC
Court and théAFL-CIO Union establishes the bidding process for filling vacant positions within
the Clerk’s Office. Id.  25; R. 71-6, Ex. E, Tab 1, Cetitive Bargaining AgreemeitPursuant
to the CBA, all promotions to a primary, secondary, tertiarjgteral vacancy are determined
by assessing the bidders’ skills and abiliassdetermined by evaluation scqoreb+elated
training and educationjstipline history, and time actually performing the job, along with
demonstrated ability(Pl.’s Rule 56.1 Resf] 26.) Plaintiff bid on positions that she assumed
she was qualified for based on her seniority, knowledge, and skdls§] Z2.) Sometine in
2008 or 2009, Plaintiff made an inquiry ashe reasomshe hachotbeenpromotedo vacant
positions. [d. { 24.) $e receivedn responsan inneroffice memaeandum from Chief Deputy
Diane Newman thatxplained the primary, secondary, tegtjaand lateralbid process. I.)
Plaintiff does not know how many employees bid for open positomdat specific criteria
were used to award theds, but she nevertheless took isaiuh theawarding of vacant
positions to Luz Santiago,4a Garcia, an@anutaBogdan because she believed they hasl le
seniority than she did.Id. 1 23, 27.) Plaintiftlaimsshe had more experience than Santiago,
Garcia, andBogdan because she had worked in both the Traffic Divisionhen@riminal
Division. (d. § 28.) Plaintiffhasno knowledge, however, of these individuals’ hire dates, prior
work experience within the Clerk’s Office, disciplinary history, or individualweat#ons. [d.

27.) Santiago is fortyfour yearsold and believed by Plaintiff to be RteeRican; Garcia is forty

Letters.) Plaintiff received a ofgay unpaid suspension on December 10, 2008 for violating
sections of the Workplace Violence Policy, General Rules andl&ems, and Code of Ethics.

(R. 71-9, Ex. E, Tab,Disciplinary Letters.)Plaintiff also received written warnings June

18, 2012 for verbal abuse of a manager, on September 22f@04dlations of the Clerls

Office General Rules and Regulations, 8et#.1.12 and the Code of Ethics, Sections 1A and

1B, andon March 4, 2009 and August 4, 2008 for insubordination, including the failure to follow
the instructions of a supervisond.{



two yearsold and believed by Plaintiff to be Mexican; and Bogdan is dixg/yearsold and
believed by Rintiff to be Polish. I1¢l. §127-31.)

Employees are croggined when there staff availableto train the individal andcover
the needs of the individualtsfice while he or she is being trainedld({ 37.) An employee
does not need to complete crasmEning to be awaled a vacant positionld( 1 34.) Employees
seeking cross$raining submit a written request Amy Przybylg the Chief Deputy Clerk of the
Second Municipal District. Id. 1 16, 36 Przybylo isa sixtytwo-yearold Caucasian female
(Id. 1 15.) Przybylo allegeshatwritten requests for crogsaining are honored on a firsbme
first-servebasis according to a logbook ghaintains. (Id. atf 36.) Plaintiff denieghat her
written requests were honored on a fostae, firstserve basis (Id.) Plaintiff alleges that she
had to request croggining on multiple occasions teceivesuchtraining although she has not
providedanyevidence of her requestfDefs’ Rule 56.1 Resp. { 5plaintiff was crosgrained
on two separate occasions in 2009 and 20P1's Rule 56.1 Resp. § 35.) In 2009, Plaintiff was
trained in a Traffic Misd@eanor Courtroom; in 2011, Plaintiff was trained in a Felony
Courtroom. [d.) Plaintiff's Traffic Misdemeanor Courtroom training began in October 2009
and therwas interruptechear the end of 2009 after two individuals were promoted to courtroom
clerk paitions. (d. 1 39; R. 19, Am. Compf]f11-12) Darshna Patel, a fiftfive-yearold
Indianfemale was one of the individuals promoted to that position. (Pl.’'s Rule 56.1 Resp. 11
32, 39; R. 84, Pl.’'s Mem. at)2BecausePlaintiff had not been awarded a position and was
merely crosgraining, her training was placed on hold to allease Schwartz, theddrt Clerk
Trainer, totrain individuals who were promoted. (Pl.’s Rule 56.1 Res@9%2) Plaintiff's
crosstraining resumecth June 201hndre-startedfrom the beginning due to the amount of time

that had lapsed as a result of the interruptidd. 1(40; R. 19, Am. Compl. {1 4Schwartz



maintainedcrosstraining status reporgsertaining to Plaintiff’'s crosfraining progress, and

Przybyb reviewed the daily reports. (Pl.’s Rule 56.1 R&§p@2-43.) During the course of
Plaintiff's crosstraining, Shine cross-trained Plaintiff on one occasion and observed her to lack
the basic knowledge required of a courtroom cletd. 45.) Shine d=issed Plaitiff's cross
training withSchwartz, addressing her concerns regarding Plaintitflsility to retain
informationanddifficulties listeningand multi-tasking. 1¢l. § 44.) Plaintiff alleges that she was
rebuked by 8hwartz in late 2009 for speaking Spanish with Spanish-speaking persons attending
court proceedings during her courtroom clerk training sesddais.( Rule 56.1 Resp.  2.)
SinceShine’s assignment to Criminal Manager, Plaintiff has been the only erafloyeceive
crosstraining. Pl.’s Rule 56.1 Resp. 1 46.)

Plaintiff alleges a difference between the manner in wélhehis treated andat of other
people; Plaintiff believes she is treated worse than othets{ §2.) Plaintiff also believes that
she was retaliated against when accusations were negaieling her work performanced.(
54.) Plaintiff filed a charge of discrimination with the lllinois Department of Human Righ
(“IDHR”) and the Equal Employment Opportunity Commission (“EEOC”) on July 24, 2009
allegingnational origin discrimination, age discrimination, and retaliatstve attached a copy of
this charge as an exhibit to her complaint. (R. 19-2, Ex. 2, IDHR & EEOC ChargeTditel.)
EEOC issued Plaintiff aght-to-sue letter odecembei7, 2010.(R. 19-1, Ex. 1, RighfFo-Sue
Letter.) Shine had no knowledge that Plaintiff Hfded a lawsuit until the faetinding
conference was held by the lIllinois Department of Human Rights. (Pl.’s Rule 5p1fR&7.)

Plaintiff remains employed by the ClerlGffice as a Cashier 2, and her responsibilities

and duties have remained the samee filing this suit (Id. § 58.)



PROCEDURAL HISTORY

Plaintiff initiated this action on March 7, 2011. (R. 1, Compl.) On July 11, 2011,
Defendants filed a motion to dismiss Plaintiff's complaint. (R. 16, Defs.” Bligtniss) On
July 14, 2011, the Court granted Defendants’ motion to dismiss without prejudice and gave
Plaintiff until August 15, 2011 to file an amended complaint. (R. 18, Min. Entry.) Plaihaudf f
her threecount amended complaint on August 15, 2011. (R. 19, Am. Compl.) In Counts | and
I, Plaintiff alleges race discrimination and retaliation in violation of Title \(Il. Y1-55.) In
Count lll, Plaintiffallegesage discriminatiomn violation of the ADEA (Id. 156-85.)

On August 22, 2011, Defendants filed a second motion to dismiss, contending that
Plaintiff's claims were timédarred (R. 21, Defs.” Second Mot. Dismiss.)ltiWough Plaintiff
had initially filed suit within 90 days akceiving her righte-sue letteras required by Title VII
and the ADEA Defendants argued thtte Court’s dismissal of her claims without prejudice
effectively “wiped out” the tolling effect of her filingnd her amended complaint was those-
barred (Id.) Defendants also argued that Plaintiff’'s amended complaint should be disroissed f
failure to state a claimmnder Federal Rule of Civil Procedure 12(b)(6). &t 23.) On January
17, 2012, the Court concluded that Rtdf’'s claims were timebarredand granted Defendants’
motion to dismiss. (R. 31, Order.)

Plaintiff filed a motion to alter or amdrthe Court’s January 17, 2012 Order pursuant to
Federal Rule of Civil Procedure 59(e) on January 28, 2012, (R. 33RBle 59(eMot.), and
amendedhemotion on January 30, 2012. (R. 36,Am. Rule 59(e) Mot.) On September 11,
2012, the Court granted Plaintiff’'s motion to alter or amend its January 17, 2082 (R. 47,
Order.) The Court concluded that althoutghoriginal ruling regarding the timeliness

Plaintiff's claimshad not been in error, the doctrine of “unique circumstances” applied in this



case (Id. at 69.) The Court thus reconsidered its ruling on Defendants’ motion to dismiss and
declined to dismiss Plainti’clams as timebarred (Id.) The Courtalsodeclined to disiiss
Plaintiff's claims of national origin discrimination, age discrimination, and retalifiofailure
to state a clainunder Rule 12(b)(6).1d. at 9-16.)

Defendantsnovedfor summary judgmetron June 28, 2013. (R. 70, Défdot. Summ.
J) Defendants argue that they are entitled to judgment as a matter of law becausk Plain
cannot establisi{1) hernationalorigin discrimination clainusing either the direar indirect
methods of progf(2) her retaliatiortlaim, because she cannot prdiaatshe suffered an adverse
employment action by the Clerk’s Officand(3) her ADEA claim because she has not
identified a “similarly situated” employe® established “but for” causan. (R. 72,Defs’
Mem.at 312.) In response to Defendants’ motion, Plaintiff contends that Defendant is not
entitled to summary judgment because: (1) Plaihaf proved through both the direct and
indirectmethods that Defendant discriminated against her based on her national origin; (2)
Plaintiff hasproved that she was qualified for a promotion and suffered an adverse employment
action by not receiving one; and @lintiff hasprovedthat younger cavorkers who were
directly comparable to her were promotest@ad of her (R. 84, Pls Mem.at 38.) Thus,
Plaintiff contends that there are genuine issues of material fact in displutiead judgment as a
matter of lawcannot be entered in Defendarftsior.

LEGAL STANDARD

Summary judgment is approate when theecord shows that there is no genuine issue as
to any material fact and that the moving party is entitled to a judgment as a rhitter Bed.
R. Civ. P. 56(a A genuine issue of material fact exists when “the evidence is such that a

rea®nable jury could return a verdict for the nonmoving parriderson v. Liberty Lobby,



Inc., 477 U.S. 242, 248 (1986)n determining whether a genuine issue of material fact exists,
the Court must view the evidence and draw all reasonable inferences in favor ofythe par
opposing the motionld. at 255;0mnicare Inc. v. UnitedHealth Grp., Inc629 F.3d 697, 704
(7th Cir.2011). The moving party has the initial burden of demonstrating that it is entitled to
judgment as a matter of lanCelotex Corpy. Catrett 477 U.S. 317, 322 (1986)Vheeler v.
Lawson 539 F.3d 629, 634 (7th Cir. 2008). The moving party “can prevail just by showing that
the other party has no evidence on an issue on which that party has the burden of proof.”
Brazinski v. Amoco &roleum Additives Cp6 F.3d 1176, 1183 (7th Cir. 1993).

Once the moving party has met this burden, the nonmoving party couse ‘forward
with specificfactsdemonstrating that thereasgenuine issue for trial. Wheeley 539 F.3d at
634. “The existence of a mere scintilla of evidence, however, is insufficient to fulfill this
requirement. The nonmoving party must show that there is evidence upon which a jury
reasonably could find for the plaintiff.ld. The nonmoving party may not rely on mere
conclusions or allegations to create a genuinely disputed issue of maieri&8dlderston v.
Fairbanks Morse Engine Div. of Coltec Indu328 F.3d 309, 320 (7th Cir. 2003). Instethe,
nonmoving party “must make a showing sufficient to estalaisyessential element of her cause
of action for which she will bear the burden of persuasion at tr&tith ex rel. Smith v. Severn
129 F.3d 419, 427 (7th Cir. 1998ge also Celotex Corpd77 U.S. at 322-23Weighing
evidence and making credibility decisions are jury functions, and it is not apprdpriatgidge
to assume those functions when ruling on a motiosdarmary judgmentAnderson477 U.S.
at 255. Accordinglythe Court‘appl[ies] the summary judgment standard with special scrutiny
to employment discrimination caseghich often turn onssues of intent and credibility.

Krchnavy v. Limagrain Genetics Coy294 F.3d 871, 875 (7th Cir. 2002).



ANALYSIS

Plaintiff's National Origin Discrimination Claim (Count I)

In Count |, Plaintiffalleges that she was discriminated agamasied orer Latin
American national origin in violation of Title Vikhen she wadeniedcrosstraining and
promotion opportunities anslas subjected to verbal abuse and harassn{gntl9, Am. Compl.
19 22-23.)Title VII makes it unlawful to discriminate against an employee becauser cdce
or national origin. 42 U.S.C. 8§ 2000e-2(a)(1) (“It shall be an unlawful employpnactice for
an employer to . .discriminate against any individual with respechi® compensation, terms,
conditions, or privileges of employment, because of such individual’s race . . . or hationa
origin.”). A plaintiff may prove discrimination under Title VIl either dirlycor indirectly,
through the burden-shifting approduaist established idvicDonnell Douglas Corpv. Green
411 U.S. 792 (1973)Brewer v. Bd. of Trs. of Univ. of lI479 F.3d 908, 915 (7th Cir. 2007).
Plaintiff contends that she meets the requirements of both methods of proof.

A. Whether Plaintiff has proved national origin discrimination through the
direct method

To prove discrimination through the direct methlesisentially requires an admission by
the decisiommaker that his actions were based on the prohibited anindosdan v. City of
Gary, Ind., 396 F.3d 825, 832 (7th Cir. 2005) (quotRgdue v. Kimberly-Clark Corp219 F.3d
612, 616 (7th Cir. 2000)). Such admissions are rare, howevea, @aahtiff may alsdprevalil
under the direct method of proof by constructing a ‘convincing mosaat@afmstantial
evidence that ‘allows a jury to infer intentiortcrimination by the decisiemaker.” Rhodes
v. lll. Dept of Transp. 359 F.3d 498, 504 (7th Cir. 2004) (quotifgupe v. May Dep Stores

Co, 20 F.3d 734, 737 (7th Cir. 1994)). Nonetheless, under the direct method, circumstantial
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evidence “must point directly to a disciimatory reason for the employer’s actiorid. (quoting
Adams v. Wal-Mart Stores, In&24 F.3d 935, 939 (7th Cir. 2003)).

Plaintiff contendghat she has presented a mosaic of circumstantial evidence from which
a factfinder could infer intentional discrimination based on her national origin. (R. 84, PI.’
Mem. at 4.) Specifically, she points to the following circumstantial evidetgVasquezold
Plaintiff she was Spanish and that Vasghezself was American; (BchwartzrebukedPlainiff
in late 2009 for speaking Spanish with Spanish-speaking persons attending coedipgsxce
during her training session; and (3) Chatz rebuRiadhtiff at some time in 2@or 2007for
speaking Spanish to Spanish-speaking persons seekisgrttiees of the Clerk’s Office.ld))
Plaintiff argues that these three events, taken together with the hassiitstyedoy her
supervisors, forna convincing mosaic of circumstantial eviden¢®. 84, Pl.’s Mem. at 4.)
Plaintiff has provided no specific evidence of the “hostilgifeclaims to havexperienced,
however, anghe admits thaheincident involving Chatz occurred before the time period in
question in this casé.(ld.) Hence, Plaintiff has provided only two pieces of circumstantial
evidence to construct her “convincing mosaand neither piecsufficiently establishea
discriminatory reason fddefendantsfailure to promote her.See Rhode859 F.3d at 504. No
reasonablgury could conclude from the evidence providiedt Plaintiff's supervisors
intentionally dscriminated against her basad her national originSee Dass v. Chi. Bd. of

Educ, 657 F.3d 1060, 1073th Cir. 2012) (finding the employer’s allegdiscriminatory

* Plaintiff filed her EEOC charge on July 24, 200 lllinoi s, a complainant must file a
charge with the EEOC within 300 days of the alleged discriminatory act idume t& do so
renders the charge untimelyFilipovic v. K & R Exp. Systems, Ind.76 F.3d 390, 396 (7th Cir.
1999). Thus, any alleged discriminatory acts that occurred before Sep@mBe08, i.e. 300
days prior to the date of her EEOC filing, are tibegred. Because the alleged incident
involving Chatz occurred sometime in 2006 or 2007, it is time-barred and the court will not
consider it agvidence of discrimination.

11



comment “not contemporaneous to or casualgted to” the plaintiff's dischargendthat “no
rational juror could find that the nonrenewal was because of [plaintiff's] natoigah”); Davis
v. Time Warner Cable of Se. Wik.P, 651 F.3d 664, 672-73th Cir. 2011) (finding that
occasional incidents that demonstrated thatemployer was “boorish and tactless” were
insufficient to establish that the employer terminated the plaintiff because athjsThus,
Plaintiff has failed to establish her national origin discrimination claim throughrtet chethod
of proof.

B. Whether Plaintiff has proved national origin discrimination through the
indirect method

A plaintiff that has failed to establish discriminatory intent under the direct methpd ma
nonetheless prevail under the indirect, burdeifting framework articulated iklcDonnell
Douglas To succeed undé¢he indirect method of prood plaintiff must first establish grima
faciecase of national origin discriminatio McDonnell Douglas411 U.S. at 802To establish
aprima faciecase ohational origindiscriminationin a failure to promote contex,plaintiff
mustdemonstrat¢hat: “(1) she is a member of a protectgdup (2) she was qualified for the
position sought(3) shewas rejected for the positipand (4) the employee promoted was not a

member of the protected group and was noebeitialified than the plaintiff® Johnson v.

> This test is specific to establishingama faciecase in a failure to promote context. The
general test is the following: a plaintiff must demonsttiaé¢(1) she is a member of a protected
class; (2) she was meetitige defendantdegitimate performance expectations; (3) she suffered
an adverse employment action; and (4) the defendants treated similardsdémailoyees

outside of the protected class more favoralplgine v. Locke Reynolds, LL#80 F.3d 534, 538
(7th Cir.2007). In her complaint, Plaintiff allegésat she was discriminated agaibgteing
denied promotions and cross-training opportunities and by suffering verbal abuse and
harassment(R. 19, Am. Compl. § 22.) Plaintiff's response to Defendants’ motion for summary
judgment, however, onlgddresseker denial of promotion opportunities and doesreaissert

her denial of cross-training opportunit@sdverbal abuse and harassment allegatiqis 84,

Pl’s Mem. at 36.) The Courtvill thereforeconsider only thalleged denia of Plaintiff's bids

for promotions in analyzing her national origin discrimination claBeePalmer v. Marion
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Nordstrom, InG.260 F.3d 727, 732 (7th Cir. 2001). UnderheDonnell Daiglasframework,
the plaintiff's establishment @ prima faciecase creates rebuttable presumption of
employment discrimination, and the burden of production shifts to the emptoyentitulate
some legitimate, nondiscriminatory reasdor its actiors. Hong v. Children’s Mem’l Hosp.
993 F.2d 1257, 1261 (7th Cir. 1993) (quotMgDonnell Douglas411 U.S. at 802). If the
employer satisfies that burden, the plaintiff must show that the articulatemhseasre
pretextual.Id.

Defendants first arguthat Plaintiff has failed to make oaprima faciecase of national
origin discrimination because she has not established thpbskessethe requisite
qualifications for the promotion to CourtnmoClerk I. (R. 72, Defs.Mem. at 5) Plaintiff relies
on Shine’s testimony that Plaintifis a “very good cashier” anfreat with custometrgo prove
that she was qualified for the position. (R. 84, Pl.’s Mem. at F2&intiff’s skills as acashier
however, do nohecessarilyndicatethat Plaintiffis qualified for the Courtroom Clerk | position.
Other than Shine’s testimony aRthintiff's selfevaluation of her work, Plaintiff has provided
no evidencehatshe has the necessary skills to satisfactorily perform as a courtroom clerk
Defendantson the other hand, have provided evidehe¢underminePlaintiff's alleged
gualifications DefendantsevidencedemonstratePlaintiff’'s history of disciplinary issues,
which includes a number of verbal and written warnings and a one-day suspension. (R. 71-5, Ex.

E, Perkins Aff. § 12; R. 71-9, Ex. E, Tab 4, Pl.’s Disciplinary Do&s.addition, Defendants

Cnty, 327 F.3d 588, 597-98 (7th Cir. 2003) (deenthmg plaintiff’'s negligence claim abandoned
because he fl@d to delineate it in his brief in opposition to summary judgmesathorers’ Int’l
Union v. Carusp197 F.3d 1195, 1197 (7th Cir. 1999) (stating that arguments not presented to
the district court in response to summary judgment motions are WalyakiBrook Hotel Co. v.
Teachers Ins. 8nnuity Assh of Am, 846 F. Supp. 634, 641 (N.D. 1994) (findingthe

plaintiff’ s failure to defend particular claim in response tioe defendant’s motion for summary
judgment constituted abandonment of the cJaim

13



have provided evaluations of Plaintiff by her supervisors, winidicate that she $ncapable of
following directions, unable to handle difficultigations, deficient in muktasking and
uncooperative with management.” (R. 72, Defs.” Mah§ R. 71-7, Ex. E, Tab 2, Pl.’s Bid
Docs; R. 71-12, Ex. G, Pl.’s EvalPlaintiff's crosstraining status reports alskioacumenther
inability to retain infomation covered duringertraining. (R. 71-10, Ex. E, Tab 5, Pl.’s Cross-
Training Reports.)Finally, the portion of Shine’s testimony that Plaintiff relies on is incomplete;
Shine also testified that Plaintiff was difficult to work with and argued whemas given
directions. (R. 89, DefsReplyat 4 R. 71, Ex. C, Shine Dep. at 10:16-1®Jaintiff has not met
her burden of showing that she was qualified for a courtroom clerk positidahe has
therefore failed to establish the second element gbii@a faciecase

Defendants also argue that Plaintiff has failed to establish the fourth elenmenpoma
faciecase—she has failed to show that a member of the non-protgodbegwho was not better
gualified was promoted instead. (R. 72, Dd¥#&em. at 7) Defendants note that two of the
individualsPlaintiff believeswvereunfairly promoted over heGarcia and Santiagare also
Latino-American women anthus belong to the sanpeotected groups Plaintiff. (Id.) Plaintiff
admits that sheds no knowledge of the hire dates, prior work experience within the Clerk’s
Office, disciplinary history, or individual evaluations of the individuals who were pi@n
instead of her. (Pl.’s Rule. 56.1 Resp. ) Zlaintiff's onlyresponse to Defendahtrgument
that she has failed to identify any similarly situated individuals outside ¢ivecped group who
were treated more favorably is her contentloat Defendants have failéd detail superior
gualifications of the clerks who received promotions over Plaintiff. (R. 84,Ném. at 6.)
Plaintiff’'s argument is misguided because she carriebuh#den tgpresentevidence that a

“similarly situated individual outside the protected growas treated more favorablfBallance
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v. City of Springfield424 F.3d 614, 617 (7th Cir. 2005). Plaintiff has not provided any evidence
to showthat any of the employees who weromoted to courtroom clerk positions were
similarly situated, nor has she provided any evidence that provebdlatere not as quidied
for the promotioras she wasBecauséPlaintiff has failed to prove the second and fourth prongs
of theMcDonnell Douglagramework she has not establishegrama faciecase of national
origin discrimination. The Court therefore does not need to address whether or not Defendants’
articulated reasons for its actions were pretextual. Accordingly, Plaim#tional origin
discrimination clainfails as a matter of law.
I. Plaintiff's Retaliation Claim (Count II)

In Count I, Plaintiff allegeshiat Defendants denied Plaintiff's bids for créssning and
promotion opportunities and verbally abused and harassed her wholly or partialffiatiost
for her filing grievances ancharges with théDHR andtheEEOC (R. 19, Am. Compl{ 54)
Title VII forbids an employer from discriminating against an employee who has “@paoge
practice” made unlawful by Title VII or who “has made a charge, testifiedtessor
participated in any manner in an investigation, proceeding or hearing undeM[Tjt" 42
U.S.C. 8 20006{a). The purpose of this anti-retaliation provision is to “prevent employer
interference withunfettered acces$o Title VII' s remedial mechanisms .by prohibiting
employer actions that are likely ‘to deter victims of discrimination from complaininggto th
EEOC, the courts, and their employer8urlington N. & Santa Fe Ry. Co. v. Whi&l8 U.S.
53, 68 (2006) (quotingobinson v. Shell Oil Co519 U.S. 337, 346 (1997)As with
discrimination claims, a plaintiff may establish a retaliation claymvay of eithethedirect or
indirect method.Roney v. Ill Dep’t of Transp.474 F.3d 455, 459 (7th Cir. 200#)ere, it is

unclear which method Plaintiff seeks to proceed under. Defenalaaitz ePlaintiff's retaliatian
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claimunderthe direct methodf proof, (R. 71, Defs.” Mem. at 9nd Plaintiff in turn, responds
to Defendantsargumentsvithout correcting that assumption. (R. 84, Pl.’'s Mem. at 7-8.)
Accordingly,the Courtassumes tha&laintiff intends to provéer retaliation clainby way of the
direct method.

To prevail using the direct method of proBfaintiff mustshow: (1) that she engaged in
an activity protected by Title VII; (2) that she suffered a materially aévaction by her
employer; and (3) a causal connection between the 8Aeerman v. Bd. of Educ. of Ch637
F.3d 729, 740 (7t@ir. 2011). Defendants argue that Plaintiffstaliation claim fails as a matter
of law because she has failedprovethat she suffered a materially adveastion. (R. 72,

Defs’ Mem. at 9) Additionally, Defendants assettat everif the allegedly retaliatory acts
werematerially adverseRlaintiff has not demonstrated a causal link between those actions and
the allegedliscrimination. (R. 89, Defs.Reply at 11:12.)

A. Whether Plaintiff hassuffered a materially adverse employment action

“Materially adverse actions” are those that might dissuade a reasonable enfplaye
making a charge of discriminatio®urlington, 548 U.Sat 68 (quotingRochon v. Gonzale438
F.3d 1211, 1219 (D.C. Cir. 2006)The adverse action must be “material” because “it is
important to separate significant from trivial harm&d” Whether an act is material will “often
depend upon the particular circumstances. Contatens.” Id. at 69. Accordingly, in
assessing the materiality of any given act of alleged retaliation, the Qauorines the
‘constellation of surrounding circumstances, expectations, and relationsh@gspin v. Fort-
Rohr Motors, InG.621 F.3d 673, 678 (7th Cir. 2010) (quotBgrlington 548 U.S. at 69).

Plaintiff allegesthat she was subjected to three materially adverse actions by Defendants:

(1) her deniedequestgor crosstraining; (2) her denied bids for promotion opportunities; and
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(3) verbal abuse and harassme(®. 19, Pl.’'s Am. Compl. 1 54 Rlaintiff first contendghat her
deniedrequestdor crosstraining constitute a materialgdverse action; howevd?|aintiff has

failed to provide any evidence other than BEXOC chargéo support the allegation that her
requestdor crosstraining were denied(SeeR. 19-2, Ex. 2IDHR & EEOC Charge at #.The
evidence of record demonstrates tRkintiff was in fact crostrained on two occasions, one in
2009 and one in 2011. (R. 85, Pl.’s Rule 56.1 Resp. 1 35.) Plaintiff does not provide evidence
demonstrating that she requested any cross-training in addition to the tramirggsived.
Therefore, there is nevidencehat allows the Court to concludlgat any requests Plaintiff mad

for crosstraining were deniedr that any suckenials constitutethaterially adverse
employmengcions.

Plaintiff nextcontendgshatshe suffered enaterially adverse action when Heds for
promotion opportunitieszere denied (R. 19, Am. Compl 54.) Denial of a promotion is a
materially adverse actiorStephens v. Erickspb69 F.3d 779, 787 (7th Cir. 2009).
Neverthelessas discussed in detail above, Plaintiff has failed to prove that she was quatified
the promotion she sought. Thus, Defendants’ denials of her bids for promotions cannot
constitutean adverse employment actioBeeDandy v. United Parcel Serv., In@88 F. 3d 263,
275 (7th Cir. 2004) (holding that the plaintiff had “not proven that she was qualified for a
promotion; therefore, her promotion denial [did] not constitute an adverse empla@etient).

Finally, although Plaintiff alleged in her complaint that she was subjextezthhal abuse
and harassment, she failed to provide any evidence of such actions. Thus, the Court cannot
conclude that Plaintiff suffered materially adverse actions in the fornriodvabuse and

harassment.
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Even under the indirect method of proof, Plaintiff must still prove that she suffered an
adverse employment actioilverman 637 F.3d at 742 (“To establisipama faciecase of
retaliation under the indirect method, [plaintifff must demonstrate two of the damergs
required by the direct method: first, that she engaged in a statutorily protectéy, actd,
second, that she sefed an adverse employment actiorPlaintiff has failed to prove that she
suffered any materially adverse employment actions, as she must to estabfistaliation
claim under Title VII. Id. at 740-42. Accordingly, Plaintiff's retaliation claim fé&8 as a matter
of law.

1. Plaintiff's Age Discrimination Claim (Count III)

In Count I, Plaintiff alleges thaghe was discriminated against on the basis of her age in
violation of theADEA when she wadenied training and promotion opportunities andjected
to verbal abuse and harassme(®. 19, Am. Compl. 11 83-84The ADEA m&es it illegal for
an employeto “discriminate against any individual with respect to his compensation, terms,
conditions, or privileges of employant, because of sh individual’s age.” 29 U.S.C. §
623(a)(1)(2008). Defendans arguethat Plaintiff's age discrimination claim time-barredunder
the ADEA and that Plaintiff has failed to establighrima faciecase of age discriminatiorfR.
72, Defs.” Mem. at 10-14.)

A. Whether Plaintiff’'s ADEA claim is time -barred

A plaintiff seeking relief under the ADEA may sue only if she files a chdrge o
discrimination with the EEOC within 300 days of the alleged discriminatoryFannery v.
Recording Indus. Ass’n of#, 354 F.3d 632, 637 ({7 Cir. 2004). Defendants argue that
Plaintiff's ADEA claim is timebarred because Plaintiff did not filecamplaint with the EEOC

until almog three yearsfter the alleged discrimination occurrg@R. 72, Defs’ Mem. at 13.)
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Plaintiff filed her EEOC charge oduly 24, 2009. (R. 19-Ex. 2 IDHR & EEOC Chage at 1.)
In it, Plaintiff alleged that she hdzkenregularlyharassed and denied crdssining and
promotion opportunities because of her add. at5-6.) Plaintiff failed to provide any dates of
these alleged discriminatory acts and instead simply indicated that theyedamgularly and
consistently. 1f1.) Any alleged discriminatory acts thatcurred more than 300 ddysforeher
EEOC filling are timebarred SeeFilipovic v. K & R Exp. Systems, Ind&.76 F.3d 390, 396 (7th
Cir. 1999) @eclining toconsider any discriminatory acts that occurred prior to theda§O-
period unless plaintiftould show that those acts “were ‘related closely enotglhe acts
ocaurring within the established time frami® ‘be considered one ongoing violatign(quoting
Koelsch v. Beltone ElecCorp, 46 F.3d 705, 707 {f Cir. 1992)). Thusthe Court will not
considerany allegedliscriminatory acts thaiccurredbeforeSeptembr 27, 2008, i.e. 300 days
prior to the @te of her EEOC filing

B. Whether Plaintiff hasproved age discimination through the direct method

To prevail on her claim under tAOEA, a plaintiff “must prove, by a preponderance of
the evidence, that age was the ‘burt-cause of the challenged adverse employment action.”
Gross v. FBL Fin. Servs., In&57 U.S. 167, 180 (2009A plaintiff may prove age
discriminationunder the ADEA using theamedirect or indirect methods of protifat areused
to prove discrimination under Title VIlAtanus v. Perry520 F.3d 662, 671 (7th Cir. 2008).
Under the direct method,pdaintiff mustintroduce direct or circumstantial evidence that raises a
genuinessue as to whethénere was a discriminatorgason for the adverse employment
action. Id. at 671-72 (quotin@urks v. Wisc. Dep’t of Transpl64 F.3d 744, 751 n.3t(VCir.
2006)). The only piece of evidence Plaintiff provitlestdirectly supportsher age

discrimination claims hertestimony hat Vasquez told her during one of their conversations,
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“why should | respect you when you are older than me, when you are old.” (R.SRUR.
56.1 Resp. 1 13.) This appears to be the comment Defendants rely on for thbartae-
argument, however, it is unclear from the record when Vasquez made thiestatorthe
Court cannot determine that this piece of evidence is barred by thda$G8DEA time limit.
Neverthelesshis statement, standing alone, is not enough to create a triable issce 8ke
Merillat v. Metal Spinners, Inc470 F.3d 685, 694 (7th Cir. 200&)r{lessthe timing or
circumstances of remarks support a discriminatory inference, “isolatedeumthat are no
more than ‘stray maarks’ in the workplace are insufficientéstablish that a particular decision
was motivated by discriminatory animus.The Court therefore must determine whether
Plaintiff has established her age discrimination claim through the indiethbohof proof.
C. Whether Plaintiff has proved age dscrimination through the indirect method
The McDonnell Douglasurdenshifting framework applies to ADEA claims as it does to
Title VII claims. Raymond v. Ameritech Corg42 F.3d 600, 610 (7th Cir. 2006}laintiff
must first establish prima faciecase of discrimination by demonstrating tt{a):she is a
member of a protectegroup; (2) she applied for and was qualified for the position sought; (3)
she was rejected for that position; and (4) Defendants instead prosoatedneg/ounger who
wassimilarly situated tdPlaintiff.° Grayson v. City of Chi317 F.3d 745, 748 (7th Cir. 280
As with Title VIl claims,  Plaintiff successfully establishegpama faciecaseof age

discrimination the burden shifts tDefendantgo offer a permissible, ndiscriminatory reason

® This test is specific to establishingama faciecase in a failure to promote context. In her
complaint,Plaintiff also allegeshatshe was discriminated against on the basis of heloyage
being denied cross-training opportunities and being swdgjdotverbal abuse and harassment
(R. 19, Am. Compl. ¥ 83.) In Plaintiff's response to Defendants’ motion for summary¢mtigm
however, she onlgrgues that she sufferade discriminationvhen she was denied promotion
opportunities. (R. 84, P$.Mem. at 67.) The Court thus considers only the alleged denials of
Plaintiff's bids for promotions in analyzing her ADEA clairSBee Palmer327 F.3d at 597-98;
Laborers’Int’l Union, 197 F.3d at 119Qak Brook Hotel846 F. Supp. at 641.
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for the adverse employment actioid. If Defendants meehis burden, the burden again shifts
back to Plaintiff to show that Defendants’ purported reagamthe adverse action are pretextual
Id.

Defendants argue that Plaintdannot make out jgrima faciecase of age discrimination
becauseshe does not satisfy the fourth pronghe fails to establistmatthe younger employees
who were promoted were similarly situated to her. (R. 72, Ddésn. at 11) To determine
whether two employees asenilarly situated, the Court examinaithe relevant factors,
includingtheir job descriptionsexperience, educaticand other qualifications, whether they
were subject to the same standards or subordinate to the same supervisor,adnerdactors
the employer considered in making the personnel decigi@yi v. Aramark Bus. Serysdnc,
336 F.3d 520, 531-32 (7th Cir. 2003).

Plaintiff has identified two youngemployees who were promoted to the courtroom
clerk positionshe saght Garcia isforty-two yearsold and was promoted on December 1, 2008,
and Santiago iBrty-eightyearsold and was promoted on May 4, 2009. (R. 84sP®ilem. at 6;
Pl’s Rule 56.1 Resf[129-30.) But Plaintiff hasfailed to provideany evidence tprove that
Garcia and Santiago wesanilarly situatedo her. Plaintiff does not introduce any evidence
regarding Garcia and Santiago’s performance, qualifications, or condunctact, Garcia and
Santiago both held different positions than Plaintiff when they were pron®éedia was a
Criminal Department Clerk and Santiago was a General Officer Employereabsigthe
Traffic Department. (Pk Rule 56.1 Resf]129-30.) Plaintiff attempts to save her claim by
arguingthat Defendants do natlertify any ways in whichGarcia andsantiagoare not similarly
situated to Plaitiff. (R. 84, PI's Mem. at 7) It is Plaintiff's burden, however, to demonstrate

thatGarcia and Santiago asemilarly situatednot Defendants’ to prove that they are not.
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Durkin v. City of Chi.341 F.3d 606, 614 (7th Cir. 2003). Plaintiff has not met this burden.
Accordingly, Plaintiff is unable to establisiprima faciecase of discriminatigrand her ADEA
claim failsas a matter of law

Plaintiff has failed to proviel evidence that demonstrates that there is a genuine issue for
trial. See Wheeled39 F.3d at 634. She has failed to provide the evidence necessary to support
her race discrimination, age discrimination, and retaliation claims. Acctydibefendantare
entitled to summary judgment on all three counts of the complaint.

CONCLUSION

For the foregoing reasons, Defendants’ motion for summary judgment)(R. 70

GRANTED. The Clerk of the Court is directed to enter a final judgment in favor of Defendants

Cook County and the Clerk of the Circuit Court of Cook County, lllinois.

ENTERED: é Z%

Chief Judge Ruben Castillo
United States District Court

Dated: November 1 2013
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