Teamsters Local Union No. 727 Health and Welfare Fund et al v. L&R Group of Companies Doc. 69

INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

TEAMSTERS LOCAL UNION NO. 727
HEALTH AND WELFARE FUND,
TEAMSTERS LOCAL UNION NO. 727
PENSION FUND and TEAMSTERS
LOCAL UNION NO. 727 LEGAL AND
EDUCATIONAL ASSISTANCE FUND, No. 11 C 1747

Plaintiff, Hon. Virginia M. Kendall
V.

L & R GROUP OF COMPANIES,

N N N N N N N N N N N N N N

Defendant

MEMORANDUM OPINION AND ORDER

Plaintiffs Teamsters Local Union No. 727 Health and Welfare Fund, Teamsters Local
Union No. 727 Pension Fund, and Teamsters Local Union No. 727 Legal and Educational
Assistance Fund sued Defendant L & R Group of Companies under theyareptoaRetirement
Income Security Act of 1974 (“ERISA”), 29 U.S.C. 88 1132(g)(2), (a)(3), and 1145. The
Complaint alleges thdt & R failed to submitpayments and reports from 2003 to the present
required bycollective bargaining agreements between IR&nd Teamsters Local Union No.
727. L & R now seeks summary judgment concerning its restitution counterclaim based on
alleged overpayments & R made to PlaintiffsFor the reasons stated beldw& R’s motion
for summary judgment igranted in part and denied in part.

FACTS
The following facts are undisputed unless otherwise noted.
A. TheParties

In 2008, L & R which is a Los Angelebased parking property comparpurchased
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System Parking, Inc. (“System Parking”), a Chichgsed parking operatio®ystem Parking
enteredinto collective bargaining agreements (“CBAs”) with the Auto Livery Gleaus,
Embalmers, Funeral Directors, Apprentices, Ambulance Drivers, and Helpgrsald ®rivers,
Miscellaneous Garage Employees, Car Washers, GreasersePyplesid Wash Rack Attendants
Union, [TeamsterslLocal No. 727 (“Union”). (Dkt. N0.60,at{ 1-3.) L & R assumedertain
liabilities related to the CBAs between System Rayland the Union. (Dkt. No. 60 &t5.)L&R
sold System Parking in September 2010.The Teamsters Local Union No727 Health and
Welfare Fund, Teamsters Local Union No. 727 Pension Fund, and the Teamstdrbioo
No. 727 Legal and Educational Assistance Fuadléctively“the Funds’) collectedfunds from
multiple employersincludng System Parkinggs part of the CBA between System Parlkang
the Local Union No. 727 in order to provide benefits for its employees.
B. The Collective Bargaining Agreements

Four CBAs are at issue. Twapver cashiers, hikers, attendants, porters, maintenance
workergcustodians, driws, washers, collectors, customer service representatives, dispatchers,
bellmen, doormen, working foremen and all other garage and parking lot engieyseen (1)
November 1, 2001 and October 31, 200B6dfnmercial CBA 1”)and(2) November 1, 2006 and
October 31, 2011 Commercial CBA 2). The other two cover employees who performed valet
services between (1) July 1, 2000 and June 30, 2005 (“Valet CBA 17), and (2) July 1, 2005 and
June 30, 2011 (“Valet CBA 27). (Dkt. No. 60 at 1 4.)

C. TheBenefits Funds
During the period of the agreementise Teamsters Local Union No. 7Z7ealth and

Welfare Fund provided medical benefits, prescription drug benefits, -tehort disability

! Because there is no dispute that IRS&wned System Parking between 2008 and 2010 (Dkt. No. 60 at { 2), this
Court refers to the two entities interchangeably with respebig@eriod.
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benefits, life insurance, dental insurance, vision insurance, and a memb@anessidan. The
Teamsters Local Union No. 727 Pension Fumovided retirement benefits. The Teamsters
Local Union No. 727Legal and Educational Fund provided legal and atiowal assistance
benefits. According to Fund Manager William Cdlgtween 275800 employers contributed to
the Funds. (Dkt. No. 60 &§t9.)

Central to the dispute is how much was contributed to the benefit funds on behalf of
System Parking employees and how the amount due was calculated by each Ipasty
undisputed thatSystem Parkingpaid into the benefit funds for its fultime and partime
employes for hours worked and not for any additional hours paid to employees for paid
vacation, holidayand/or sick leavgDkt. No. 60 atf 6.) The parties disputehether this was the
proper method of calculation.

D. Contracts, Policies and Procedures

In addition to the CBAsa Restated Agreement and Declaration of Trust Agreement of
the Teamsters Local UmaNo. 727 Health and Welfare Fu(idrust Agreement”)governed the
relationship between the Union and System Parking. The parties enteragré@senon July
25, 2000(amended in 2006 and 2011)The relevant parts of the Trust Agreement include
Article VI-Contributions, Article VHiControversies and Disputes, and specific ged and
procedures listed herein

The following policies and procedures were effective during the period covered by the
CBAs: (1) the Teamsters Local Union No. 727 Benefits FuRdBcy for Erroneous Payments
and Overpayments Made by an Employdfunds Policy for Erroneous Paymentstjated
September 30, 2009, whicladdressessituations where contributing employers make

overpaymats to the Fundg?) the Statement of Audit Procaicts Health and Welfare, Pension,



and Legal and Educational Assistance Fundbkich addressedhe Funds(*Funds Audit
Procedures”)auditing proceduredor all contributing employersand (3) the Statement of
Collection Procedures: Health and Welfare, Ramsand Legal and Educational Assistance
Funds (“Funds Collection Proceduresated June 25, 2008, whiaddressedhe method by
which the contributions from employers are collected and submifiéds last documentalso
addressed how to handbaymentdelinquencies andutlined thelegal action the Funds might
take in the event an employer did not adequately adtiresdlegedielinquency.

E. Audit History

There are three audits at issue: two performed by the Funds and one performed by L & R
Periodically, the Funds condect financial audits of employerdenefit contributions. The
Funds Audit Procedurascludedthe purpose of the audit and the roles and responsibilities of
each of the parties during the audidkt. No. 60 atff 14.)In December2005, the Funds filed a
complaintagainst System Parking, Inc. for delinquent contributm$553965.82. The parties
settlal that actionin 2007 with Systems Parking agreeing to pay the Funds $48,000.00 over a
two-year period at $2,000.00 per month. (Dkt. No. 60 { 15.)

The Fundssubsequentlycontracted withBansley & Keiner, LLP, Certified Public
Accountants‘B & K”) to conduct amuditsometime in or around008 During 2008 and 2009,
the parties corrgzondedback and forthn writing and heldmeeting to discussheresults of the
2005 auditand litigation, procedures on how the parties would manage future,amtitthe
management of th2008audit. (Dkt. No. 60 aff 1517.) On March 20, 2009, B & K provided
the Funds and System Parkimgth a first draft of th&2008audit report fottheperiod January 1,
2003 through March 31, 2008. The 2008 audit repatédficiencyof $808,000.

System Parkingpersonnel reviewed th2008 audit The review identified purported



errors, which System Bang reported in writing to the Fundser the Policy on Erroneous

Payments(Dkt. No. 60 aff 1819.) In response, on November 9, 20@ & K followed up

with a letterto System ParkingThe November 9, 2009, letter, which came after System Parking

repated the errorsputlined new audit findingsB & K found thata decrease in theriginal

deficiencyof $210,000was due to L & Rbut asubsequent unrelateédcreasein the original

deficiency wasowed to them in the amount of $330,00Mis increase resiedd fromalleged
underpaymentby L & R. Thus the overallttotal deficiencyamountincreasedrom $808,000.00
to $949,149.29.With accrued interds liquidated interestand feesadded the totalpurported
deficiency increased #$1,563.627.38 as of June 4, 2010. (Dkt. No. 60 at 1 19.)

Becauseof B & K’s new findings, System Parkingonducted its own internal audit and
found that it madeoverpayments in the amount of $1,629,533.50. System Pasukingitted
another reporto the Funds, and demandedttthe Fundseimburseor credit the overpayment
amount (Dkt. No. 60 aff] 2425; Dkt. No. 5819.) The Fundssubsequently condwex a second
audit covering period April 2008 through September 2010.

F. Procedural History

On March 14, 2011, the Funds filed a complaetking$1,563,627.38 for alleged
delinquent contributions owed by L & #r audit period January 1, 2003 through March 31,
2008 (Dkt. No. 1.) L & R filed its answer and a counterclaim deman&h®29,553.6Gor
allegedreimbursement or credit for migen contribution overpanents (Dkt. No. 13.)L & R
movedfor default judgment againsthe Fundson its counterclaim. (Dkt. No. 40.) The Court
denied L & R’s motion for default judgment on May 29, 203kt. No. 43.)

That same dayL & R movedto compel discoveryand extend time for discovery

following the Plaintiff's motion to compel an audit of the L & R’s records for theoddviarch



2008 through September 30, 2012. The Court extended discovery to January 18, 2012. On
January 12, 2012L & R purportedly produced over 20,000 documents. The Court then
extendedfact discoveryto May 25, 2012. After L & R claimedhat they did not receive any
responses from the Fundsencerningthe second audjtthey filed the motion to compel(Dkt.

No. 39.) The Court grantdd& R’s motion. (Dkt. No. 43.)

On August 1, 2013, L & R filed the present motion for summary judgroants
restitutioncounterclaim for $1,635,356.56 concerning thalit period January 1, 2003 through
March 31, 2008The Funds filed a timely respongeL & R’s motion for summary judgment
and L & R’s Rule 56.1 statement of facts. The Funds then filed its Rule 56.1 StatérRacts
to which L & R filed a timely response. (Dkt. Nos. 59, 60, 62.)

STANDARD OF REVIEW

Summary judgment is proper when “the pleadings, the discovery and disclosuialsate
on file, and any affidavits show that there is no genuine issue as to any mateaaldfahat the
movant is entitled to judgment asratter of law.”"Fed.R.Civ.P. 56(alee alscCarroll v. Lynch
698 F.3d 561, 564 (7th Cir. 2012)he Court shall grant summary judgment if the movant shows
that there is no genuine dispute as to any material fact and the movant is enjittiginent as a
matter of law. Fed.R.Civ.P. 56(a). In determining whether a genuine dispute exikdst tle
Court must view the evidence and draw all reasonable inferences in favorpafrth®pposing
the motion. Bennington v. Caterpillar Inc275 F.3d 654, 658 (7th Cir. 2001factual disputes
“are genuine only if the evidence is such that a reasonabtecpuld return a verdict for the
nonmovant.”CAE, Inc. v. Clean Air Engineering, In€67 F.3d 660, 676 (7th
Cir.2001) (quotincdAnderson v. Liberty Lobby, Inc477 U.S. 248, 255 (198@)nternal

guotations and citations omitted).



On summary judgmenthe Court will limitits analysis of the facts to the evidence that is
supported by the parties' Lodalile 56.1statementsSeeF.T.C. v. Bay Area Business Council,
Inc.,423 F.3d 627, 634 (7th Cir.2008ordelon v. Chicago Sch. Reform Bd. of 283 FE3d
524, 529 (7th Cir.2000). When a proposed statement of fact is supported by the record and not
adequately controverted by the opposing party, the Court will accept tleahstatas trueSee
Albiero v. City of Kankake@46 F.3d 927, 933 (7th Cir.200T)o adequately dispute a statement
of fact, the opposing party must cite to specific support in the record; an unsubstann&éd de
or a denial that is mere argument or conjecture is not sufficient to create a gedispated
issue of material fac6eeid.; see alsa@udson Atkinson Candies, In629 F.3d at 382 n.

2; Cady,467 F.3d at 1060.

DISCUSSION

With the exception of L & R’soverpaymentclaim for $35,428.30, there are genuine
issues of material fact that preclude summary judgntégre, L & R points to its own audit to
show that it made overpayments to the Funds. (Dkt. No. 60 at Ba@édihe evidence also
indicates that the Funds performed their own audits (Dkt. No. 60 at § 14¢\aededat least
one of thepurported overpayments ideirgd by L & R (Dkt. No. 60 at § 25, n.5). Drawing all
reasonable inferences in the Funds’ favor, this Court finds that a reasonableujdrganclude
that L & R did notmake overpaymentbased orthe Funds’ records and audits. To do so, the
jury will have to consider whether to credit the Funds’ take on L & R’s contributions and
whether L & R’s internal audit should receive greater weight than thaésFunidlependent audits.
When deciding motions for summary judgment, courts do not weigh evidence or make

credibility determinations because such considerations are for the Qumyicare, Inc. v.



UnitedHealth Group, In¢.629 F.3d 697, 7085 (7th Cir. 2011)Here, the record indicates that
there are disputes concerning amounts paid by L & R that a jury should resolve.
ERISA Section 502(a)(3) states in relevant part:

A civil action may be broughtby a participant, beneficiary or

fiduciary (A) to enjoin any act or practice which violates any

provision of this subchapter or the terms of the plan, or (B) to

obtain other appropriate equitable relief (i) to redress such

violations or (ii) to enforce any provisions of this subchapter or the

terms of the plan. Federal courts have exclusive jurisdiction over

actions brought pursuant to this provision. 29 U.S.C. § 1132(e)
While ERISA’s antiinurement clause i 1103(c)(1) stas: “the assets of a plan shall never
inure to the benefit of any employer” atso states that “if such a contribution is made by an
employer to a multiemployer plan by mistake of fact or law, paragraph (Lhshg@rohibit the
return of such contribution or payment to the employ&r29.U.S.C. § 1103(c)(1), (c)(2)(A)(ii).

A. Mistaken Overpaymentsby L & R in the Amount of $1,255,802.56
There are genuine issues of material fact concerning whetBeiR mistakenly made

overpayments for specified employees in the amount of $1,255,80h66Trust Agreement
states in Article VAContributions, “that Nothing in this Restdt&greement shall prevent a
Contribution which is made by an Employer by a mistake of fact or law to be returibd b
Trustees to such Employer, upon written request, within twelve months after thee$rust
determine the Contribution was made by such a mistake”. (Dkt. N®.aé6p-5.) This statement
is supported by the Funds Policy for Erroneous Paymeviieh states “that under certain
circumstances.. a refund to an employer of erroneous payments or overpayments to the Funds
... may be permittedand that “the interpretation and application of this policy is solely within

the authority and discretion of the Trusteesany decision the Trustees make with respect to

refunding contributions will be final and not subject to appe&lidher review’ (Dkt. No. 587



atp. 1-2.) L & R alleged that its own internal audivealed1,255,802.66 in mistakeamployee
contributionoverpayments mad® the Funds. MAe sixty-five pagedocument is apreadsheet
thatincludesthe names of employees, dates reflecting the period the employee wasicandr
alleged amounts paid into each of the benefits funds. (Dkt. Nos. 58-19; 58-20; 58-21; 58-22.)

L & R claimedthat its internabudit @ame after several attempts between the parties to
calculateand reconcilallegeddeficiencies and overpayments. The following letters exchanged
between the parties chronidtee continuedailure of the parties to reach an agreement

(1) Decenber 31, 2008 Letter from John Phillips, CEO of System
Parking to Tom Marino, Payroll Audit Supervisor f8r & K
stating that in thelraft audit report for the first auddutlining L &

R deficiencies According to L & R, the parties agreéallowing

the litigation in 2005 that future audits would include both
deficiencies and overpaymen(®kt. No. 5826.) L & R contends
the Funds, through its Funds Auditor, B & K, have yet to honor
their oral agreement

(2) March 20, 2009 Letter from Tom Marino to John Phillips in
reply to hisDecember 31, 2008 lettestated that after a careful
review there were still some issues remaining regarding the
amount of deficiencies and a meeting to discuss in detail the
findings was in order. (Dkt. No. 537.) The amount of the
deficiency at that time was $808,000;

(3) On April 30, 2009 Tom Marino sent anothetter to John
Phillips which statedthat a review of employees who switched
unions (and subsequently were covered by a different CBA as L &
R alleged) following a significant break in their employment
history triggered a “possible reduction in the total deficiency” in
the anount of $35,428.30. Mr. Marino also suggested the parties
meet to discuss the findings in detail. (Dkt. No-Z8) L & R
claimed that as of the date of filing their motion for summary
judgment, the Funds hawvget to credit their account for the
undisputed $35,428.30 overpayment;

(4) Finally, in a November 9, 2009 Letter from Tom Marino to
Todd Tucker Sysem Parking, Mr. Marino provided an
explanation for several adjustments in the deficiency amount
resulting in a total deficiency of $949,194.29 owmd L & R,
increased from $808,000.00 (Dkt. No. 5829.) Furthermore,



according to the Funds, the amoumtreased due to the Funds’

inclusion of interest, liquidated damages and fees. As of the date

the Fundscomplaint was filed the amount of the delinquency was

$1,563,627.38 and continues to increase as interest and fees

accrue. (Dkt. No. 1.)
Following the Funds’ Policy for Erroneous Overpayments Made by an Employé&r,R
performed an internal audit to dme@r any errors and submitted in writing to the Administrator
of the Funds the amount of the contribution that the employer desired to be refundeio(Dkt.
58-7 atf 1-3.) The policy also statethat no refunds will be made if a participant’s receipa of
benefit was based in reliance on the contribution for which the refund is requestedample,
according to the policy, i@nemployee receives a benefit for which the employee would not be
eligible but for the erroneous contribution or overpayment, no refund is permitted. (B8N
7 aty 7.)The policyalsostates that no refunds shall be made to an emplagieian outstanding
delinquency and will be held until the delinquency is resolved. (Dkt. NG. &§-12.)

The parties’'failed attempts at reconciliatiostem from disputesconcerningwhich
employees’ contributionsf any,were overpaid and for which periods. The results of the Funds’
first audit and L & R’s internal audit yiedd drastically different results. Both parties claimed in
exass of $1,000,000.00 of eithdeficiencies or overpaymentgurthermore, the Funds’ dispute
the validity of L & R’s internal audit as it did not hire an outside firm to conduchtidg and_

& R did notexplain howit conducted itsaudit These disputes create genussues of material
fact regarding the calculation afverpaymentgpayments of $1,255,802.5nd implicate the
validity of the twoparties’ respectivaudits These disputes preclude summary judgment on L

& R’s claim foroverpaymert in the amount of $1,255,802.66

B. Overcharges of $330,000 by the Funds Due to Calculations Based on
Employee Hours Worked Versus Hours Paid

There are genuine issues of material fact concerning whether to use hourd wiworke
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hours paid to calculate paynienCongress anticipated “that a federal common law of rights and
obligations under ERISAegulated plans would develog;entral States, S.E. & S.W. Areas
Pension Fund v. Neurobehavioral Assoe.A., 53 F 3d 172 (“7 Cir. 1995). Citing UIU
Severance Pay TruBundv. Local Union No. 18J, 998 F.2d 509, 512 n. 10 (7th Cir.1993)
(holding that Congress had determined that actions affestieijareand pension plans are
governed by federal common law)Yhen courts examine a contract in BRRISA context they
apply federal common law rules of interpretati@entral States, S.E. & S.W. Areas Pension
Fund v. Kroger Cq.73 F. 3d 727, 731 {7Cir. 1996). These federal common law rules instruct
the Caurt to interpret the Agreement “in an ordinary and popular sense as a person ajeavera
intelligence and experience” wouldPhillips v. Lincoln Nat'l Life Ins. Co 978 F. 2d 302, 308
(7" Cir. 1992)(quoting Evans v. Safeco Life Ins. Co., 916 F. 2d 1437, 144C{{9 1990) The
Court will not artificially create ambiguity where none exisds.

If an agreement is ambiguous, the trier of fact must resolve questions ofatatopr.
Kroger, 73 F. 3d at 732. In the ERISA context, a contract is ambiguous if it is “susedptibl
more than one reasonable interpretatidd. Here L & R based its calculations on the number
of hours worked by employees and not the number of hours for which it paid employees.
According to L & R, it used hours worked because it claims that the benefitsnseofi the
CBAs do not mention hours paid. L & R also claims that it used hours worked because a
Contributions Report Form provided by the Funds included a column for “number of hours
worked.” L & R argues that this form shows that the CBAs contemplate payomrehbdirs
worked and not hours paid.

But the Funds’ disagree. They cite to portions of the CBA that state “Alsvearked or

paid for (personal leave days, holidays, sick leave, bereavement pay) shall berednssde
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hours worked ircompensation(Dkt. No. 131, p. 12 at § 14)5and “A vacation day for which

an employee is paid and during which he or she did not work shall be considered as time actually
worked by him or her under the terms of this Agreement”. (Dkt. N2 a8p. 15, T 14.9lf

hours paid count as hours worked, then L & R’s contributions should have been higher and no
overpayments were made.

The Seventh Circuit has emphasizeddéstralty of the collective bargaining agreement
in a8 515 claim. It is the collective bargaining and contribution agreentieatgstablish the
employer’s obligation to the pension fur@entral States S.E. & S. W. Areas Pension v. Kroger
Co.,73 F. 3d 727, 730 (7th Cir. 1996) citi@entral States S.E. & S.W. Areas Pension Fund v.
McClelland, Inc, 23 F. 3d 1256, 1258 (7th Cir. 1994). The partidsroger disagreed about the
meaning of terms in a collective bargaining agreement and a supplement th@etoourt held
that when parties suggest different yeasonable interpretations of a contract, the contract is
ambiguousKroger, 73 F.3d at 732.

Here, the language in the Commercial C8Asupportsdifferent yet reasonable
interpretations as to thmeaning of hours worked'houghthe plain and ordinary meaning of
“worked” could suggesthe number of hours an empl@yes engaged in actual worthe CB/As
equate hours worked with hours paid certain instancedt is not clear whether the CBAs
limited this meaning to those instances whether this meaning applied throughout the contract.
Therefore, genuine issues of material fact remain as to the preferreddnaoédticalculating
employee contributions to the funds, either using hours worked or hours paid as(artubk®y
each isdefined) for the alleged $330,000.00, Therefore, granting the Defendant’s motion for

summary judgment is inappropriate.
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C. Agreed Upon Credit of $35,428.30 Owed to L & R for Employee Breaksin Service

The Funds admit that L & R is entitled to an amount of $35,428.30 based on employees
who sustained a “significant break in employment” (agreed by the parties ioebentonths or
more) before switching from one contract to another during the audit period (exdropl a
commercial to a valet contract). Wever, the Funds alledehat they planedto credit the
amountof overpaymentagainst any resulting deficiency owed by L & FAccording to he
Funds Policy for Erroneous Payments: “No refunds will be made to an employer with a
outstanding delinquency, and will be held at least until the delinquency is resolved.N@Dkt.
58-7 atp. 4, {1 12.) However, the policy goes on to expthiat the Trustees may amend or
suspend all or any part of these policies and guidelines in their sole and exclusive
discreton...regardless if there are any refund requests pending, and may apply aynamie
or change in policy retroactively to pending requestisat( 1 15.)

L & R met its burden in proving the validity of the discrepancy and the Funds agree that a
refund is die. Given that there are no genuine issues of material fact and the issuances rafund
the sole discretion of the Trustees, it is appropriate to grant the Defendants foosummary
judgment in awarding L & R $35,428.30 for overpayments made orif éreanployees with a
significant break in employment.

D. Audit Discrepanciesin the Amount of $14,125.60 Owed toL & R

As a result of L &R’s internal audit conducted in 2010, LR.founddiscrepancies the
amounts of $9,649.90 in 2003 and $4,475.780042 L & R dleged thatthe Fund Auditors
understated L & B contributionsin the above amounts and thmses L & R a refunar credit
in the total amount of $1425.60 The Funds agreetb investigate thédentified discrepancies

and following their investigation,concludedthat theyprovided full-time benefitsor credited
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pension accountfor those employees L & R identified #@sose whose contributions were
mistakenly overpaid.

However, L& R claims the Funds never produced any documentation to support its
findings. The Funds object and offer as evidence a letter dated December 12020 1ah
Kmiecik of Elite Administration and Insurance Group, an agency contractédebffunds to
review the list of employees and social segunumbers for wom L & R allegedthey
mistakenly overpaidn the letter and attachment, Ms. Kmiecik listed the affected employees and
indicated whether or not benefits were provided, effective date, and what type of hesefi
provided. If the information was unavailabla note “unable to verify” appears beside the
employee’s name. The list does not indicate the date through which coveragigeatage only
the start dateWithout the period for which the employee was covdredd R claimedit is not
possible to determe whether or not the Funds properly credited L & R for any and all
overpayments. (Dkt. Nos. 60-7, 60-8.)

BecauseL & R’s claimsare based solely upon their internal audit findings and
allegations contained Wiin Paragraphs 25, &P of their Rule 56.55tatement of Facts (Dkt.

No. 58 atp. 911, 11 25, 28, 3@B2; Dkt. No. 60 ap. 1419, 11 25, 28, 332.) and those claims
are refuted by the Plaintiffhere are genuine issues of material fact as it relates to the vafidity
L & R’s internal auditresults and hence the alleged amount of overpaym@iisrefore,
granting the Defendant’s motion for summary judgment for $14,125.60 is improper.

CONCLUSION

For the reasons stated, the Court dehi&sR’s Motion for Summary Judgmesats toits
claims for: (1) $1,255,802.66 for mistaken contribution overpayme(@3;for $330,000 for

overcharges by the Funds; a3 understated contributions in 2003 and 2004 discovered in L &
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R’s internal audit in the amount of $14,125.60. The Court grants L & R’s M@foBummary
Judgment ornts counterclaim for $35,428.30 for agreed upon overpayments related to specific

employees who switched from one contract to another following a significant bmeak i

AT

Nortnern bIStriCt Ot 1NOoIS

employment.

Date March 31, 2014:
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