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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

RUBA OTHMAN, et al.,

)
)
Haintiffs, )
) CaseNo.11C 05777
V. ) Judg&obertM. Dow, Jr.
)
CITY OF CHICAGO, et al., )
)
Defendants. )

MEMORANDUM OPINION AND ORDER

This matter is before the Court on motiansdismiss [47 an&6] filed by Defendants
City of Chicago and Aaron Carranza (colleetiw“City Defendants”) and by Defendant Thomas
Behan and on Defendants’ objectid6d] to Magistrate Judgiolan’s Order of September 13,
2012 [63]. For the reasons set foltelow, the Court grants ipart and denies in part both
Defendants’ motions to dismiss [47 and 56] andie® Defendants’ objectiori64] to Magistrate
Judge Nolan’s Order. To the extent thatfddelants have moved wismiss Plaintiff Susan
Anderson in her individual capily, Defendants’ motions areajited. Defendants’ motions are

denied in all other respects.
Background*

The Court previously granted the City Deflants’ motion to dismiss as to the two
federal claims (Counts | and II) over which it hadyoral jurisdiction, but gave Plaintiffs leave

to file an amended complaint if Plaintiffs belesl/they could cure the filg@encies noted in the

! For the purposes of Defendants’ motions to dismiss, the Court assumes as true all well-pleaded
allegations set forth in Plaintiffs’ amended complaint. ®eg, Killingsworth v. HSBC Bank Nevada,
N.A, 507 F.3d 614, 618 (7th Cir. 2007).
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Court’s opinion. Specifically, thed@irt previously concluded that Plaintiffs had failed to allege
that Defendant Officer Aaron Carranza wasragtunder color of law at the time that Ramiz

Othman was shot.

The allegations in Plaintiffs’ amended rgplaint are largely consistent with the
allegations in Plaintiffs first complaint, with one major differefice Plaintiffs’ original
complaint was silent on Othman’s reasons fongeit Defendants’ house thie time that he was
shot. Defendants maintain that Plaintiff veaempting to burglarize 5515 S. Normandy Avenue
at the time that he was shot and that his pas®ras unauthorized. Pléifs did not address or
deny Defendants’ allegation that Othman’egance was unauthorized during briefing on the
first motions to dismiss. Plaintiffs now mé&in that Ramiz Othan was at Defendants’
residence—in fact, was “invitedd Defendants’ residence—specitigao meet with a City of
Chicago police officer to resolve or assist wiahprevious arrest in Cook County. Plaintiffs
further allege that Officer Carranza identifiédmself as a police fiicer and that Officer
Carranza attempted to arrest Ramiz Othman during this encéufiterse allegations go directly

to the Court’s previous conclusion that Defemd@arranza was not acting under color of law at

2 The following allegations remain unchanged. mifiiRuba Othman, as special administrator of the

Estate of Ramiz Othman, and Plaintiff Susan Andersatiyidually and as next friend of Sura Othman,
filed a 10-count complaint against Chicago polidBcer Aaron Carranza, the City of Chicago, and
civiian Thomas Behan. Plaintiffs’ federal and staiaims arise from the death of Ramiz Othman.
According to Plaintiffs, on August 20, 2010, gipsoximately 8:30 a.m., Defendants Officer Aaron
Carranza and Thomas Behan wer€atranza’s house at 5515 S. Nonaw Avenue in Chicago. Around
that time, Ramiz Othman entered Officer Carranp@sie and was shot 14 times by Officer Carranza.
Plaintiffs allege that Ramiz Othman was unarmedhattime he was shot. He died shortly after the
shooting.

®  Plaintiffs allege that Defendant Carranza was“disability” leave during the incident in question;

Defendants maintain that he was on “Injured On Datgitus on August 20, 2010. This discrepancy does
not alter the Court’s analysis at this stage and, yneaent, Plaintiffs’ version of the facts controls.



the time that Ramiz Othman was shot.

In their amended complaint, Plaintiffarog three claims undef2 U.S.C. § 1983. Counts
| and Il of Plaintiffs’ complaint offer alternatvtheories on how Office€arranza “deliberately
and recklessly disregarded and violated Ra@thman’s Fourth and Fourteenth Amendment
rights” by causing Ramiz Othman “serious bodilyrhainjuries, and death.” Count Il alleges a
Monell claim against the City. Plaintiffs also @k five claims against the City Defendants
under lllinois law: Wrongful Death (Count IVBurvival Action (CountV), Excessive Force
(Count VI), Battery (Count VIl)and Respondeat Superior (Cowfit). Plaintiffs’ remaining
three state law claims are gk against civilian DefendanteBhan (Counts IX, X, and XI).

Both the City Defendants and Behan have mduetismiss Plaintiffs’ amended complaint.

Il. Legal Standard

A motion to dismiss pursuant to Federall®kwf Civil Procedure 12(b)(6) tests the
sufficiency of the complaint, ndhe merits of the case. S@é#son v. City of Chicag®10 F.2d
1510, 1520 (7th Cir. 1990). To survive a 12(b)(6)Yioroto dismiss, the complaint first must
comply with Rule 8(a) by proging “a short and plain statemeoitthe claim showing that the
pleader is entitled to relief’ (lBeR.Civ.P. 8(a)(2)), such thatetdefendant is given “fair notice
of the way the * * * claim is ath the grounds upon which it rests.Bell Atlantic Corp. v.
Twombly 550 U.S. 544, 555, 127 S.Ct. 195657 L.Ed.2d 929 (2007) (quotinGonley v.
Gibson 355 U.S. 41, 47, 78 S.Ct. 99, 2 L.Ed 2d 8957)). Second, the factual allegations in
the complaint must be sufficient to raise thesgbility of relief above the “speculative level,”
assuming that all of the allegations in the complaint are ti&.O.C. v. Concentra Health
Servs., InG.496 F.3d 773, 776 (7th Cir. 2007) (quotifiggombly 550 U.S. at 555). “[O]nce a

claim has been stated adequately, it may be stgagpby showing any set of facts consistent with



the allegations in the complaintwombly 550 U.S. at 563. The Court accepts as true all of the
well-pleaded facts alleged by the plaintiff anll i @asonable inferences that can be drawn
therefrom. Se8arnes v. Briley420 F.3d 673, 677 (7th Cir. 2005).
lll.  Analysis

A. City Defendants’ Motion to Dismiss

Defendants have moved to dismiss Plairitifesleral claims and also argue Plaintiff
Susan Anderson lacks standing to sue the Cityridigfiets in her individual capacity. The Court
will consider each argument in turn.

1. Counts | and Il against Defendant Carranza

While the Court accepts all well-pled facts in the complaint as true, “[a] pleading that
offers ‘labels and conclusions’ & formulaic recitation of the ements of a cause of action will
not do.” Ashcroft v. Igbal 129 S. Ct. 1937, 1949 (2009) (quotihgrombly 550 U.S. at 555.
The Court previously concludedathPlaintiffs had not allegesufficient facts to demonstrate
that Defendant Carranza was acting under color of law. eSgeEstate of Sims ex rel. Sims v.
County of Bureau506 F.3d 509, 515-16 (7th Cir. 2007) (“Aaction is taken ‘under color of
state law’ if it involves a misse of power, possessed by virtofestate law and made possibly
only because the wrongdoer is clothed with théhanty of state law.”) (internal citations
omitted). Previously, Plaintiffs alleged that Defendant Carranza was in his own home early on a
Friday morning and Ramiz Othman enteredfedddant's home. The&ourt concluded that
nothing in the pleadings plausibly suggested fttie nature of the specific acts” committed by
Carranza were under “color of law”; that he usaaly police power”; or that he was “engaged in
police activity” during his alleged unnecessary anceasonable use of force. Rather, Plaintiffs

pled only the conclusory allegation that Dedlant was acting under color of law and employed



as a police officer at the time. In other worB&intiffs’ original canplaint gave no indication
that Defendant Carranza’s actions were in sam@ag related to his perforance of police duties,
a prerequisite to finding &t Defendant Carranza wagiag under color of law. Se®ibson v.
City of Chicagp 910 F.2d 1510, 1516 (7th Cir. 1990).

In their amended complaint, Plaintiffs peia much different picture. Specifically,
Plaintiffs allege that Carranaaas holding himself out as arffioer (by actually identifying
himself as an officer) at the time he shot Ramiantn. They also allege, in some detail, that
Ramiz Othman went to Defendants’ residencecsjzally on police business: “Ramiz Othman
had told others he was privateheeting with a City of Chicago pok officer to resolve or assist
with a previous arrest in @k County.” Am. Compl. at § 58. Defendants maintain that
Plaintiffs’ allegations “lack and are unlikely to have evidentiary support,” but, simply put, that is
not the standard. Defendantgisubstantiated Rule 11 concerns are not entitled to the same
weight as the factual allegations in Plaintiffs’ amended complaiithough the Court too has
some concern about these allegations being lefobthe original complat and raised only in

response to the Court’s detailed opinion on theeissfucolor of law, and also about Plaintiffs’

4 Defendants maintain that Counts | and Il (Pl#sitfederal claims against Officer Carranza) have

been “wholly fabricated by Plaintiffs and their atteyrand are sanctionable under Federal Rule of Civil
Procedure 11.” Motion to Dismiss at 2. At thiags, the Court must accept as true Plaintiffs’ factual
allegations. However, if Defendantispicions prove true after discovery—in other words, if Plaintiffs
indeed manufactured facts to dentoate that Carranza was acting “undelor of law” at the time he
shot Othman or did not have a good faith basigtteir allegations—suchoaduct would run afoul of
Rule 11 and would be sanctionable. See Fed. R.RCi¥1(b)(3) (“By presenting to the court a pleading,
written motion, or other paper--whether by signintindi, submitting, or later advocating it--an attorney
or unrepresented party certifies that to the beti@person's knowledge, infortian, and belief, formed
after an inquiry reasonable under the circumstances * * * the factual contentions have evidentiary support
or, if specifically so identified, will likely havevidentiary support after a reasonable opportunity for
further investigation or discovery”). If Defendarislieve that they hav a basis for seeking Rule 11
sanctions, they may take appropriate faksteps consistent with that Rule.



sources for these allegations (for instance,ni@fés’ source for their allegation that Officer
Carranza identified himself as a police officergd@ concerns are for another day. Based on the
liberal pleading standard followed in federal doand the allegationsoatained in Plaintiffs’
amended complaint, they have sufficienthlegéd that Defendant @anza was acting under
color of state law at the time he shot Ramiz Othmé@i. Latuszkin v. City of Chicag@50 F.3d
502, 506 (7th Cir. 2001) (holding that the distraciurt's dismissal of the plaintiff's § 1983
claims was proper because the complaint faitedllege that the defendant officer—who was
driving drunk and struck andllad a civilian—engaged in pokcactivity, displayed any police
power, or held himself oub be a police officer)tJnited States v. Christiar342 F.3d 744, 751
(7th Cir. 2003) (noting that an off-duty officer ynhe acting under color of state law if he is in
uniform and disphkaing a badge)Bonsignore v. City of New Yqr&83 F.2d 635, 639 (2d Cir.
1982) (dismissing 8 1983 claim where off-duty pelioffer shot his wife with his service
revolver and noting that the officer was off-dwiien he shot her avdas not acting under color
of state law since his actions were perfadme carrying out his peonal pursuits and not

“committed in the performance of any actual or pretended duty.”).

2. Count Il against the City of Chicago

Plaintiffs also allege &onell claim against Defendant City @hicago. Plaintiffs allege
that the City “failed to properly train Defenda@arranza in the use of deadly force in affecting
an arrest” and “failed to pperly monitor and supervisthe Defendant Carranza.” Séen.
Cmplt 11 78-79. Plaintiffs further cosd that Defendant City “failed to adequately train, direct,
supervise, discipline, or control Defendantri@aza” and that the City’s “failure created a
pattern and policy which amounted to the delieradifference of the constitutional rights of

Ramiz Othman * * *.” |d. at § 81. Plaintiffs also maintathat the City “failed to require the



return of Defendant Carranzervice weapon and failed teaover the Defendant Carranza’s
service weapon, while the Defendant Carranza wassaility leave havingustained an injury
to his right hand and vile on medication.”Id. at { 76. Finally, Plairffis allege that the City
failed to have an “independent police deparitmi@vestigate the | shooting on August 20,

2010,” and failed to “conduct a thorough and cteteinvestigation othis matter.”

A municipality is not liable under § 1983 unlelge constitutional violations at issue are
caused by a municipal policy or custom. $&mell v. Department of Soc. Ser#36 U.S. 658,
694 (1978). Specifically, to prevan a § 1983 claim agast a city a plainti must prove: (1) a
violation of his constitutional righ; (2) an injury; and (3) that the injury and violation of rights
was directly caused by the City’s own action or traacthat carried the reggite degree of fault.
Board of County Commissioners ofyBn County, Oklahoma v. Browb20 U.S. 397, 403-05
(1997). The Court previolysdismissed PlaintiffsMonell claim because Plaintiffs failed to
allege sufficient facts to show that Defendant Carranza was acting under color of state law and
thus failed to allege a cognizable constitutional injury. ISeeskins v. Sheha®49 F.3d 480,
493 (7th Cir. 2008) (where plaintiff fails &stablish deprivation of a constitutional rigkiionell
claims must also fail)Tesch v. County of Green Lake57 F.3d 465, 477 (7th Cir. 1998) (a
Monell claim “requires a finding #@t the individual officer a liable on the underlying

substantive claim.”).

As previously set forth, Plaiiffs’ new allegations have, &ast for the time being, cured
Plaintiffs’ deficiencies with respect to whetliaey sufficiently alleged that Defendant Carranza
was acting under color of law. Imoving to dismiss PlaintiffsMonell claim, Defendants’
arguments for why PlaintiffsMonell claim fails primarily mirror the arguments advanced in

support of their motion to dismiss Counts | andrllpther words, Defendéargue that because



Carranza was not acting undmlor of law at the tira of the shooting, Plaiiffs have failed to
establish the requisite causal connection betwelity policy and the alleged constitutional
injury. Defendants also quibble with Plaintiffs’ version of the facts. For reasons stated

previously, at this juncture, neithef these arguments is persuasive.

Furthermore, to the extent that Defendants offer additional arguments—for instance,
Plaintiffs’ complaint contains boilerplate allegations (keessman v. Blunk7r84 F.2d 793, 797
(7th Cir. 1986)), and Plaintiff's claim must besdiissed for failure to allege more than a single
instance of wrongdoing (s&ivard v. Pulaski County,7 F.3d 185, 188 (7th Cir. 1994))—these
arguments also have been met with skegticiat the motion-to-dismiss stage. Although
Plaintiffs have not identified any other panswho was a victim of the City’s allegedly
unconstitutional policies, #8y do, as described abowalege that these g@ctices constitute an
ongoing custom, policy, or practidbat harms the City’s citizes. Furthermore, the case
typically cited as support for this propositionwvolved a motion for summary judgment, not a
motion to dismiss, and does not agkl notice pleading standards. Seeard 17 F.3d at 187,
Frieri v. City of Chicago,127 F. Supp. 2d 992, 995 (N.D. Ill. 2001) (observing fhaCormick’s
holding that “boilerplate allegations” are suf@ot to plead municipdiability under § 1983

clarifies confusion created, in part, Bjvard).

Plaintiffs’ amended complaint sufficiently allege®nell liability. Plaintiffs allege that
the customs, policies and practices of the Qaused Plaintiffs’ harm and that the City
facilitated the constitutional wrongs this case. Plaintiffs datahe failures, including: (1)
failing to train officers on how to affect an arrg&) failing to require the return of an officer’s
service weapon during leave periods; (3) failiagconduct thorough investigations into alleged

officer misconduct; and (4) failing to disciplingficers for alleged misconduct. Plaintiff's



complaint contains a sufficiently “short and platatement” that a government entity’s official
policy or custom caused Plaintiffs’ injuries. Whexad in a light most favable to Plaintiffs, the

facts alleged adequately state a causectibn for 8§ 1983 municipal liability.

3. Standing of Plaintiff Susan Anderson

The City Defendants, as well as Defend&&han, move to dismiss Plaintiff Susan
Anderson pursuant to Federal Rule of Civil ¢adure 12(b)(1), which governs dismissal for lack
of subject-matter jurisdiction. Defendants eclively maintain that Susan Anderson lacks
standing to bring this suit on her own behathause Anderson is not Ramiz Othman’s surviving
spouse or next of kin. See.g, Valley Forge Christian Coll. v. Ams. United for Separation of

Church and State, Inc454 U.S. 464, 475-76 (1982).

Since § 1983 does not addrese thpes of damages availablo the estate when an
individualis killed by an alleged unconstitutional staté@agt the federal court must look to state
law, so longas it is not inconsistent to § 1983’s policiBass by Lewis v. Wallensteir69 F.2d
1173, 11887th Cir.1985). lllinois law provides two pattial avenues for seeking damages: the
Wrongful Death Act and the Survival AcRitzer v. City oEast Peoria, lllinois 708 F. Supp. 2d
740, 744 (C.D. lll. 2010). The Wrongful Death tAallows a decedent’s estate to recover
pecuniary damages for injuries incurred by evising spouse and next of kin. 740 ILCS 180/1
et seq. The Survival Act allows the decedemstate to continue decedent’s own cause of
action to recover for consciousipand suffering, as well as tieal expenses incurred before

death. 755 ILCS 5/27-6 et seq.

Plaintiff Susan Anderson brings her claimglividually, and as mother and next friend of

minor Sura Anderson. Plaintifilege that Sura Anderson is Ramiz Othman’s minor daughter,



making herRamiz Othman’s next of kin. Susamderson, however, is not Ramiz Othman’s
surviving spouse. Thus, Plaintiff Susan Andersmks standing to bring a claim pursuant to the
Wrongful Death Act on her own behalf sinceese not Ramiz Othman’s surviving spouse or
next of kin. Se&@40 ILCS 180/2; see algdlenn v. Johnsqrv64 N.E.2d 47, 52 (lll. 2002lliot

v. Willis, 442 N.E.2d 163, 168 (lll. 1982) (The Wrongidéath Act is designed “to compensate
the surviving spouse and next ki for the pecuniary losses stained due to the decedent's
death.”). Therefore, Susan Anderson is dismissean individual plaintiff in this action; she

remains in the case as next friend of minor Sura Anderson.

B. Claims against Thomas Behan

Plaintiffs have brought three claims, in tHemative, against Thomas Behan. Plaintiffs
allege that Behan was present and partiegbain the shooting death of Ramiz Othman.
Defendant Behan contends that he cannot be held liable for failing to control Defendant
Carranza. But Plaintiffs have not alleged a failto control or prevarDefendant Carranza from
shooting Othman. Rather, Plaintiffs have alletfet Behan was present and participated in the
shooting. At this stage, thesllegations are sufficient tstate claims for wrongful death,
survival action, and battery against Thomas Behan.

C. Discovery

Despite the relevant youthfulness of this céisere already have been discovery disputes.
On January 17, 2012, Plaintiffs moved for discgyeomplaining that discovery was necessary
in order to respond to Defendants’ motion to dssrPlaintiffs’ original complaint. On January
26, 2012, Defendants filed their response torffés’ motion, and on April 3, 2012, the Court
denied Plaintiffs’ motion. As previously s&rth, the Court then granted Defendants’ first

motion to dismiss Plaintiffs’ §1983 amdionell claims, dismissed their state court claims without
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prejudice (giving them leave to re-file in stateurt), and gave Plaifits 21 days to replead,

consistent with case law and Rule 11.

Since that time, Plaintiffs filed theirrfit amended complaint and Defendants filed
motions to dismiss. Plaintiffdhen filed their scond motion for discovery on August 6, 2012,
which was referred to Magistrate Judge Nolalong with all further discovery motions and
discovery supervision. On September 1812 Judge Nolan issued an opinion granting
Plaintiffs’ motion. Specifically, Judge Nolan ordered the Cityptoduce the remainder of the
police file regarding the investigation into thleooting and death of Ramiz Othman, as well as
the DVD recordings from Tom’s Tap. Additionallghe granted leave toddhtiffs to take the

depositions of Defendants Carranza 8ethan, as well as Carranza’s mother.

In their objections, Defendants do not edij to turning over whatever remaining
documents exist in the police file, nor do tledject to providing a copgf the inventoried DVD
from Tom’s Tap. Objection at 3. Howev@®efendants “do object to submitting Carranza and
his mother to depositions inishmatter, should Plaintiffs’ fkeral claims again be deemed
inadequate.”ld. The Court has determined that Pldist federal claims may go forward and
therefore discovery may proceed before newly-assigned Magistrate Judge Mary Rowland as
well. However, at this time, the Court will st8onell discovery at least until the parties have
completed discovery on the claims against tlsgvidual Defendants and @ been afforded the

opportunity to bring dispositive motions on thaiois against the individual Defendants.

IV.  Conclusion
For these reasons, the Court grants in pagtdenies in part Thomas Behan’s motion to

dismiss [47] and grants in pathd denies in part the City Defdants’ motion to dismiss [56].

11



Plaintiff Susan Anderson may proceed as “mo#rat next friend of Sura Othman,” but may not
proceed individually. The Court also denies Defendants’ objections [64] to Magistrate Judge
Nolan’s order. Discovery may proceed in thmited fashion ordered by Magistrate Judge Nolan

or as ordered by Magistratadhe Rowland. However, atishtime, the Court will stajvonell
discovery at least until the parties have congglaliscovery on the clainagainst the individual
Defendants and have been afforded the opportuaityring dispositive motions on the claims

against the individual Defendants.

Dated: October 23, 2012 :

RobertM. Dow, Jr.
UnitedStateDistrict Judge
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