Jones v. Astrue Doc. 17

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

VICKI MARIE JONES, )
Plaintiff, )) Case No. 11-CV-6514
V. ; Magistrate Judge Susan E. Cox
MICHAEL J. ASTRUE, Commissioner ))
of Social Security )
Defendant. ))

MEMORANDUM OPINION AND ORDER *

Plaintiff, Vicki Marie Jones, seeks judicia@view of a final decision of the Commissioner
of the Social Security Administration (“SSA”) denying her application for a period of disability,
disability insurance benefits, and Supplementdusity Income Benefits (“disability benefits”)
under the Social Security Act (“the Act”)The parties have filed cross-motions for summary
judgment. Ms. Jones seeks a judgment rengrdie Commissioner’s final decision or remanding
the matter for additional proceedings [dkt. lathjle the Commissioner seeks a judgment affirming
his decision [dkt 13]. For the reasons set fdyehow, Ms. Jones’s motion is denied and the
Commissioner’s motion is granted.

l. PROCEDURAL HISTORY

Vicki Marie Jones applied for disability befite on November 2, 2007, alleging that she had

'On January 17, 2012, by the consent of the parties asdanirto 28 U.S.C. 8§ 636(c) and Local Rule 73.1(b), this
case was assigned to this Court for all proaeggiiincluding entry of final judgment [dkt. 6].
242 U.S.C. 88416(1), 423, and 138fiseq.
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been unable to work since March 1, 2000, lateended to October 1, 2007, because of syntope,
carpel tunnel syndronfea herniated lumbar diskand depressiohThis is Ms. Jones’s fourth
application for disability benefits. 8lapplied unsuccessfully in 1995, 1997, and Z088&r current
claim was denied on April 25, 200R4s. Jones then filed a request for reconsideration on May 14,
20087 which was denied on July 16, 208®n July 27, 2008, Ms. Jones requested a hearing before
an Administrative Law Judge (“ALJ™,which was granted on May 14, 2069 he hearing took
place before ALJ Janidé. Bruning on July 20, 2009 but was continued while more evidence was
collected** The supplemental hearing was held on February 10, 2@mlowing the hearing, on
June 9, 2010, the ALJ issued an unfavorablestati concluding that Ms. Jones was not disabled
within the meaning of the Act ahg time after her application was filétdThe Appeals Council
denied Ms. Jones’s request to review the ALJ decision on August 26, 2011, meaning the ALJ’s
decision is the final decision of the Commissiorid¥ls. Jones filed this action on September 16,
2011.

Il. FACTUAL BACKGROUND

3Syncope is “a temporary suspension of consciousness due to generalized cerebral ischemia” or “fainting.”
Dorland’s lllustrated Medical Dictionaryt818 (32d ed. 2012).

“Carpal tunnel syndrome is a functional disturbance tpatitological change in, the peripheral nervous system,
often from overuse, characterized by abnormal pain and burning or tingling sensations in the fingers and hand,
sometimes extending to the elbdd. at 1824, 1268, 1382.

°A herniated lumbar disk is a protrusion of part of aarivertebral disk, which may impinge on nerve roots, located
in the back, between the chest and peldisat 852, 1076, 1920.

°R. at 213.

R. at 209-10.

®R. at 81-84.

°R. at 88-90.

R, at 91.

YR, at 102.

R at 111.

R, at 28.

R, at 47.

*R. at 50.

¥R, at 8.

R, at 1.
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Ms. Jones was born on October 12, 1§56he is 5'4" tall and at the time of her current
application for disability benefits, weighed approximately 196 potihds.the time of her
application, she had been a smoker for thirty-five y&akside from the ailments she complains
of in her application, she has had a hysterectomy and has sought treatment for many ailments,
including respiratory issues, fligod allergies, cavities, insect agider bites, burns, rashes, knee
pain, vaginal itching, and fatigue. We discuss Ms. Jones’s medical record prior to her disability
application, the period between her disabilpplcation and ALJ hearing, the testimony given at
the ALJ hearing, and finally the ALJ’s decision.

A. Medical Records Prior to Ms. Jones’s Application

The medical records in the administratieeard begin in 2002, when Ms. Jones was forty-
five years old! Although her disability application alleges both physical and mental health
conditions, the only evidence of any mental headthdition in her record prior to her application
is one self-report of depression on July 29, 200Ra@bow Medical Clinic (“Rainbow Clinic’¥}
Rainbow Clinic is located at Heseatise, the shelter where she was resiéfii@he was referred
to a mental health clio, but there is no evidence in the record that she followed up with the
referral?* She claims to have been hospitalized ychatric facilities twicen the 1970s after being
arrested and attempting suicide, but themeoigvidence of this in the current recétr@herefore,

in this section we discuss the physical complaints from her disability application: her wrist pain and

R, at 208.

¥R, at 337, 396.

2R, at 399.

2R, at 481.

R, at 348.

ZRainbow Medical Clinic, http://www.hesedhouse.org/pads/rainbow.html.
Zd.

R, at 58-59.
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carpal tunnel syndrome, her syncope, and her back pain.

Ms. Jones fractured haght wrist on July 31, 200Z.1t was put in a cast and she received
follow-up treatment at an orthopedics clifi¢n July 2004, she reported pain in her right wrist and
was later diagnosed with carpal tunnel syndrome in both W#ist<2007, the numbness from the
carpal tunnel syndrome was “off and on and . . . not constant.”

On September 8, 2004, Ms. Jones presented Bitiergency Department (“ED”) at Provena
Mercy Medical Center in Aurora, lllinsi(“Mercy”) after fainting at a bus stépShe underwent a
battery of medical tests, including a seriesanfliac tests, all of which came back north&loctors
noted that Ms. Jones was overweight andavit smoker, and advised her to stop smoKiigey
also documented that she had reported a histamjigriines and discharged her with Tylenol for
migraines, the only medication she was prescribed.

Ms. Jones had another syncopic episode while at work on November 22} 3b@5was
then taken to Edward Hospital in Naperville, lllindisAnother round of cardiac tests were
performed, which again were normalThe next day, doctors noted that Ms. Jones was stable,
diagnosed her with presyncope and hypertension, and dischargé@hdune 27, 2006, Ms. Jones

presented at the Mercy ED complaining of dizzirs@gbchest pain after climbing stairs, but she was

2R. at 481-89.

?IR. at 481-89, 288-90.
2R. at 344, 331, 330.
®R. at 330.

%R. at 493.

%R, at 490-506.

%2R. at 490, 492.

®R. at 490.

%R. at 305.

%R. at 294-305.

%6R. at 301-304.

*R. at 305.
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sent home the same day after the symptoms resolved theni§elves.

Almost a year later, on March 22, 2007, Ms. Jones again presented at the Mercy ED
complaining of lower back pain triggered by getting out of the shé\@wctors prescribed pain
medication and discharged her the same*tapproximately six weeks later, Ms. Jones followed
up at Rainbow Clinié! She reported that she had a hernidiskl and that she was in seven out of
ten pair? The clinic physician prescribed her additional pain medicétion.

On October 3, 2007, two days after her alledisdbility onset date, Ms. Jones reported to
the physician at Rainbow Clinic that she haffiesed another syncopic episode during the previous
week?* She also said, at the clinic visit, that lagl a small brain mass, but there is no evidence of
this anywhere else in the medical rectriihe physician noted thsts. Jones needed an MRI of
her brain, but no evidence of the MRI having been performed exists in the ¥ecord.

B. Period between Ms. Jones’s Application & the ALJ Hearing

On January 13, 2008, on her first Disability Report, Ms. Jones reported that she “pass[ed]
out” because of her syncofeShe also stated that her back “act[ed] up,” and that as a result, she
could not stand up straight and was in “extreme pdiRLirthermore, she claimed that her hands

were “constantly numb” and that she “drop[pedhdfs right out of [her] hands because [she did]

38R, at 422.
R. at 412, 415.
4R, at 417.
4R, at 332.
42d.

(.

“R. at 328.
9d.

49,

4R, at 214.
48d.
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not know the tightness that [she had] to hold the object[s wfth].”

The SSA referred Ms. Jones for multiple exartiores as part of their initial determination.
Her first was a psychological evaluation penied on March 26, 2008 by John L. Peggau, Psy.D.,
a clinical psychologist Dr. Peggau deferred a finding on any Axis | psychiatric disorder, but
diagnosed her as having a personality disotd&dditionally, he stated that during his consultation
with Ms. Jones, she was “irritable and abruptfe reported that her reason for her behavior, as
stated by her, was “just the fact that I'm hetg!”

Five days later, Ms. Jones underwent a physical evaluation by Vinod G. Motiani, M.D., a
state agency internal medicine physiciabr. Motiani diagnosed Ms. Jones with (1) syncope of
undetermined etiology; (2) clinical history suggestive of carpal tunnel; (3) history of a herniated disk
based on a previous MRI, but with a faigiyod range of movement; and (4) depressiéollowing
this evaluation, Ms. Jones underwent a Phy&eaidual Functional Capacity (“RFC”) Assessment
by state agency physician Richard Bilinsky, M°Mr. Bilinsky found that Ms. Jones was able to
occasionally lift up to twenty pounds; frequently lip to ten pounds; stand and/or walk for a total
of about six hours in agight hour work day; and sit for até&b of about six hours in an eight hour
work day. He found her unlimited in her ability to push and/or¥udle also found no postural,

manipulative, visual or communicative limitatiofi$de further found that Ms. Jones should avoid

“R. at 214.
S0R. at 531.
Sd.

52R. at 529.
53qd.

%R. at 535.
R. at 537.
6R. at 538-45.
57d.

58R. at 540-42.
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concentrated exposure to hazattadditionally, Dr. Bilinsky noted that he found Dr. Motiani’s
evaluation more credible than Ms. Jones’s compl&ints.

Following Dr. Bilinsky’s evaluation, Ms. Jonaaderwent further evaluations to determine
her psychiatric limitations, performed by David Gilliland, Psy.D. on April 19, 20D8.Gilliland’s
sole diagnosis was a personality disofdéte found Ms. Jones to be: mildly limited in her activities
of daily living; moderately limited in maintaining social functioning; and moderately limited in
maintaining concentration, persistence, or gate. Gilliland also performed an RFC assessment,
in which he found Ms. Jones to be: moderalietyted in her ability to understand and remember
detailed instructions; moderately limited in her ability to carry outiléetanstructions; and
moderately limited in her ability to intect appropriately with the general putfti€ollowing these
assessments, Ms. Jones was determined by the SSA not to be disabled.

On May 1, 2008, approximately a week attee SSA'’s initial determination, Ms. Jones
presented at Aunt Martha’s YouBervice Center and Health Center (“Aunt Martha’s”) with lower
back pairf® She was diagnosed with a lumbar strain and prescribed pain medi¢afius.
complaint was reflected on the Disability Report she completed when she filed for reconsi@eration.
On this Disability Report, Ms. Jones noted tbla¢ had “more back pain” and that the pain was

“constant.®® However, the SSA again determined tiat Jones was not disabled, without ordering

*R. at 542.
50R. at 545.
51R. at 546-63.
52R. at 546.
53R. at 556
5R. at 560-61.
R. at 81.

%R. at 567.
5d.

%8R, at 89, 246.
R. at 246.
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any subsequent assessméhids. Jones then requested an ALJ heafimgcidentally, Ms. Jones
submitted two additional medical records obtained #fis time, but they were not related to her
disability claim’?

C. First ALJ Hearing

On July 30, 2009, ALJ Janice M. Bruning conducted a hearing regarding Ms. Jones’s
disability claim’*Ms. Jones was represented by couffsiie ALJ heard testimony from Ms. Jones
and her counsét.Vocational Expert (“VE") Edward Pageleas present but did not testify because
the hearing had to be continued in order toemblhdditional evidence regarding Ms. Jones’s mental
health’®

Ms. Jones’s counsel started the hearing by stating that she had requested, but not received,
a consultative evaluation in order to admiaish Minnesota Multiphasic Personality Inventory
(“MMPI), a depression test, on Ms. Jonésdds. Jones began her testimony by stating that since
she fractured her right wrist, her hand “still goes numb,” but that she can still use her rigit hand.
Similarly, she feels numbness inrheft hand but can still use it.Regarding her back pain, she
testified that she was not undergoing any physieahpy treatment and was treating the pain with

fifty Tylenol pills per week® She stated that she had passed out two weeks prior, which was the first

R. at 93.
"R. at 102.
R. at 570-71.
"R. at 26-47.
R. at 28.
d.

*R. at 28, 46.
"R, at 29.
®R. at 32.
R. at 36.
%R. at 33.
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time since 2007, but did not say what caused her to pass lauthat time, she had suffered
occasional dizzy spells, but did not go to the hospital for fiémterms of her depression, Ms.
Jones testified that she was not seeing a psyistjgtsychologist, or mental health specialist
because in 2005 she was told that she “wasn’t ill enough for their ser¥fices.”

Ms. Jones stated that she could walk fipraximately four blocks without sitting down, but
could not sit for more than fifteen minuteghout getting up and moving around because her legs
“start jumping.®* She claimed to be able to lift fifteen pounds with her left hand but only less than
three pounds with her right hafrdShe stated that she does natehany difficulty climbing stairs,
but that she cannot get back up once she bends @dwterms of balance, she “seem[s] to tilt to
one side,” but no doctor has recommahédecane or other assistive devit&he testified that she
was able to take care of her personal care, prepaaés, drive, go to the grocery store, clean, and
do housework® She said that she does not get along wiitier people at her shelter because they
irritate her, and that she onlyka with one of her children regulgbecause the others “don’t think
[she is] a good mont® She also reported that she does sudoku puzzles, uses the computer at the
library, and goes to the park to talk to and feed the anithals.

In terms of work, Ms. Jones testified that sheked part-time at an auto garage for the first

five months of 2009 and was looking for any work she could'dite was fired from her two

81R. at 33, 34.
82R. at 34.
®R. at 34-35.
8R. at 35.
89d.

89d.

¥R. at 35-36.
88R. at 37-38.
8R. at 38.
9R. at 39, 41.
%R. at 40-41.
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previous jobs for violence and ngétting along with other employe®df the 1970s, after being
fired from one job, she was arrested, which leldetiobeing hospitalized for a year in a psychiatric
hospital®® She testified to having other encounters withpolice as a result of her violence in the
past, including striking the new girlfrie of an ex-boyfriend with a tire irdf.The more recent
incident Ms. Jones testified to involved a minor altercation with a resident at the shelter and her
husband intervened to break it Hp.

Ms. Jones was still living at Hesed House at the time of her hé&Bhe.volunteered in the
kitchen, where her husband was tbek, washing trays and chopping fob#lls. Jones stated that
she could do this for thirty minutes before her hands got féiiber this testimony, Ms. Jones’s
counsel stated that she wanted to have a consultant administer the MMPI on Ms. Jones because of
Dr. Motiani’s diagnosis of depressiéhThe ALJ agreed, and said she would order both the MMPI
and the Beck Depression Inventory (“Beck”), another depressioff%&te then continued the
hearing:®
D. Second Psychiatric Consultative Examination

The SSA referred Ms. Jones back to Dr. Peggau for the additional asse$$breReggau

administered the MMPI and found that Ms. Jonesi$iler“showed elevations almost every scale,

R. at 42.

%R. at 43.

%“R. at 43-44, 45.

®R. at 44.

%R. at 44. The transcript says “Hessick House,” but we\zetigis to be a typo. Our review shows that there are no
shelters called Hessick House in the Chicagoland areagashklesed House is a shelter in Aurora, lllinois, where
she is documented as having received treatment at the Rainbow Clinic.

R. at 44, 41.

%R. at 45.

“R. at 46.

104,

1094,

10R. at 576.
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[indicating that Ms. Jones’s psychological prdfiie somewhat passive-dependent, immature,
narcissistic, and self-indulgent”®He ultimately concluded his overall evaluation by stating that Ms.
Jones does not have any psychiatric disorders other than personality disorder with borderline
features® He did not administer the Beck. UnlikesHirst session with Ms. Jones, Dr. Peggau
reported that during this session, “it was easy to establish rapport with'fRer].”

Dr. Peggau also completed a form to asistALJ in determining Ms. Jones’s Mental
RFC®He concluded that Ms. Jones’s abilityutederstand, remember, and carry out instructions
were not affected by her impairmeéftAdditionally, he found tha¥ls. Jones had mild limitations
in her ability to interact approptely with the public, with supeisors, and with co-workers, and
in her ability to respond appropriately to usual wsitkiations and to changes in her routine work
setting'®® There were no other capabilities affected by Ms. Jones’s impaitfhent.

E. Supplemental ALJ Hearing

The ALJ hearing resumed on February 10, 2618ls. Jones was present, as were her
counsel, VE Glee Ann Kehr, and Medical Expert (“ME”) Mark Oberlander, Ph.D. To begin the
supplemental hearing, Ms. Jones’s counsel testli@there was nothing missing from the file that
is essential to the ca$é She added that Ms. Jones had beeargibuprofen for back pain, but was

not seeing a physician for 't¢ Therefore, she did not have any corresponding medical

109R, at 581.
109R. at 581-82.
199d.

109R. at 576-78.
107R. at 576.
18R, at 577.
199d.

1R, at 50.
MR, at 50.
1R, at 51.

Page 11 of 32



documentation®® During the hearing, Ms. Jones, Ms. Kehr, and Dr. Oberlander all testified.

1. Ms. Jones’s Testimony

The ALJ began by examining Ms. Jori&sMs. Jones testified that the only vocational
training she had was a certificate in forklift driviagd that she was not working at the time of the
hearing*™® She testified that she was collecting unemployment and still searching for and applying
for jobs!® To this, the ALJ noted that “when youlleat unemployment, you are basically telling
someone you are ready, willing, and able to wdtkNs. Jones did not disagree, stating that she
was looking for “[a]nything that can support me and my husbdfthterms of her activities, Ms.
Jones testified that she helps her husband cdodrathelter and that she fishes once per week in
the summertimé'® Regarding her health, Ms. Jones tesdithat she was not currently receiving
any mental health treatment and that other tharlbuprofen she took fdrer back pain, she had
not received any medical treatment since the first he&fing.

Next, Ms. Jones’s counsel examined eMs. Jones testified that at the shelter, she slept
in a room withtwenty or thirty other womett? A typical day involved getting up, washing up or
taking a shower, brushing her teeind hair, going out to smokeigarette, then going to help in

the kitchen'? This usually involved straightening theedlres for an hour, then helping her husband

d.

4R, at 51-54.
R, at 52.
1R, at 52, 54.
1R, at 54.
18d.

1R, at 53-54.
R. at 53.
12IR. at 55-62.
122R. at 55.
23d.
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make lunch? She stated that she did not like to eatch with the other shelter residents because
she did not like being around théfinstead, she would eat lunchtire kitchen with her husband
and do sudoku puzzlé¥.In the afternoon, she would not participate in group activities at the
shelter?’ She did eat dinner in the dining room, becédske had to,” but then would go to bed after
dinner:?®

Ms. Jones then testified that she had previously punched another resident of th&$helter.
The police were not called and she had not had drey gtolent interactions with residents in her
seven years at the shelt&rShe recounted that outside of the shelter, she had hit her ex-husband in
1990, and retold the testimony, from the first heamhgtabbing a man in thkroat with a pool cue

in 1976, after which she was arrested and spent eleven months at Elgin Mental HoShitahlso
testified that she had been hoslted in 1978 after attempting suici®é She stated that in 1978,

she also punched a coworker’s teeth'dighe testified that she does liké people, apart from her
husband and children, because they irritate her and cause her to lose het@hpeaid the other
residents at the shelter bothered her because they “are loud and obnoxious” and “act like little

children.’*%

In terms of her health, she téied that she sought psychiattreatmentin 2004 but that they

R. at 56.
12R. at 56.
29d.

7R, at 57.
24d.

1#R. at 58.
1¥R. at 58.
¥R, at 58-59.
¥R, at 59.
¥3d.

1¥R. at 60.
33d.

Page 13 of 32



had told her that she “wasn't ill enough” for treatméh8he claimed that she had pain in her back
from her herniated disc, that was irritated byérexertion” and sometimes swells up “by itsétf.”
She stated that her wrists were currently numb, which was sometimes caused by using a knife in the
kitchen®*® Finally, she testified that she thought that “sometimes” she could work fullfime.
2. The ME’s Testimony

Next, the ME testified that he had reviewed Dr. Peggau’s two reports and that there were no
additional treating sources in Ms. Jones’s fifelhe ME questioned the validity of Dr. Peggau’s
MMPI exam, stating that her scores should hragelted in his finding her psychological profile to
be passive-dependent, mature, narcissistic,satfedndulgent, but not immature, as Dr. Peggau
found** The ME proceeded to give his own assrent of Ms. Jones’s functional limitatiofise
found her capacity to engage in appropriate #igs/of daily living to be mildly impaired® He
found her capacity to engage in appropriate social interactions to be moderately ifipaiesd.
found her capacity to concentrate and pay attention to be moderately inifditedhpined that
there was no evidence as to any periods of decompensation or deterioration, as defined by SSA
regulations:* Further, he found C-criteria not to appie also found that Ms. Jones, at the time
of the hearing, retained the mental and cogaitinotivational capacity to engage in simple,

repetitive work activities with allowance being made for less than frequent contact with co-workers,

1¥R. at 61.
¥R, at 61.
¥R, at 62.
9d.
1R. at 63.
IR, at 64.
142|d.
*R. at 65.
“4d.
19d.
19d.
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supervisors, and the publit.

In response to Ms. Jones’s counsel, the ME testified that he would guess that Ms. Jones’s
lifestyle and activities represent a “very simple constricted 1ffeAlso, he stated that although very
few demands are placed on her socially, Ms. Joaasot avoid social interactions based on the
makeup of her shelter, although she is permitted to spend her day isolated in the*Kitében.
in regards to Dr. Peggau’s finditigat an individual with Ms.ahes’s psychological profile would
have difficulty being relied upon in terms of elmybility because of her sense of responsibility,
the ME testified that the finding was inconsidtevith Dr. Peggau’s finding that Ms. Jones was
cooperative and only mildly impaired in the social domain in geri@ras a result, the ME testified
that he would take Ms. Jones’s MMPI results “with a grain of $ait.”

3. The VE’s Testimony

Next, the VE testified, having stated that blad reviewed the exhibits in Ms. Jones’s file
and heard the testimony regarding her work histGi$he stated that Ms. Jones has had several jobs
that would fall under the category of machine operator, unskilled work, ranging from light to
medium?>® Additionally, she has done some work der&lift operator, which would be medium-
low and semiskilled, and as a housekeeper, which is light and unskilléak VE testified that Ms.
Jones could perform a housekeeping job, not agpshaously performed it, but as it is often

performed in the national econoriy.There would be approximately 3,200 such positions

R, at 65.
1*R. at 66.
9d.
1R, at 67.
*IR. at 68.
R, at 69.
1R, at 70.
*4d.
153d.
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available'*® Additionally, Ms. Jones coulfiinction in a sorting positiot?” Accommodating for a
position that does not involve operating a fotkéives approximately 1,900 jobs availabtds.
Jones could also perform a hand packaginggbtwhich there would be approximately 1,800 jobs
available®*® If the additional accommodation were torbade to preclude contact with the public,
only the sorting and hand packaging jobs would be avaitéblde reductions in numbers based
on specific accommodations to suit Ms. Jones were based on the VE’s professional jitigment.

In response to questions from Ms. Jones’s counsel, the VE testified that she did not have
statistical data available to her to verify her estimated reductions to accommodate Ms. Jones’s
limitations %2 Additionally, she testified that in the jobs mentioned, an individual could not miss
more than one day per month, kdtit eventually being terminatéd While at work, an employee
would be expected to be on-task, functioninggd @roductive as much as ninety percent of the
time!®* The VE testified that if an individual Hayelling matches with their boss, they would
ultimately be terminatetf> Following the VE's testimony, the ALJ concluded the healifhg.

F. ALJ’s Decision

In an opinion issued on June 9, 2010, the Addcluded that Ms. Jones was not disabled

within the meaning of the Actt any time on or after Octobgy 2007, the alleged disability onset

%R, at 70.
1574,

4d.

R, at 71.
1o9d.

1R, at 71-72.
%2R, at 73.
%3d.

18R, at 73-74.
18R, at 74.
18R, at 75.
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date!®’ Although the ALJ found that Ms. Jones met the insured status requirements of the Act
through October 23, 2009, the ALJ opined that Mse3 was unable to establish that she has a
disability that would prevent hdrom working the type of position that she held before the
impairment or any other kind gainful work generally availabia significant numbers within the
national economy, for one year or more, as required by SSA regul&fions.

SSA regulations prescribe a sequential five-gattfor ALJs to use in determining whether
a claimant is disablel¥? The ALJs’ first step is to consider whether the claimant is presently
engaged in any substantial gainful activity, which would preclude a disability fikditmgthe
present case, the ALJ determined that Ms. Jortesdtaengaged in substantial gainful activity since
October 1, 2007, her application dateThe second step is for tid.J to consider whether the
claimant has a severe impairment or combination of impairm@ntsthe present case, the ALJ
concluded that Ms. Jones had the medically determinable severe impairments of lumbar strain,
borderline cardiac enlargement, and personality disorder, based on evidence in th€%ecord.

The ALJ’s third step is to consider whethes tilaimant’s impairment meets or equals any
impairment listed in the regulations as being so severe as to preclude gainful détinithe
present case, the ALJ determined that Ms. Jenegairments did not meet or medically equal a
listed impairment, even in combination, un@® C.F.R. Part 404,uBpart P, Appendix 1> She

reviewed listings 1.04 (Disorders of the Spine), 4.01 (Cardiovascular System), and 12.08

167R. at 12.

16R. at 13, 42 U.S.C. § 423(d)(1)(A).
1690 C.F.R. § 404.1520(a)(4).

179¢. § 404.1520(a)(4)().

R, at 13.

1720 C.F.R. § 404.1520(a)(4)(ii).
"R, at 14.

1790 C.F.R. § 404.1520(a)(4)(iii).
IR, at 15.
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(Personality Disordersy®Based on the lack of objective medieaidence, the ALJ did not consider
Ms. Jones’s other symptoms that were presentrimiedical record (her visual impairments, wrist
discomfort, knee pain, headaches, bronchitis, and syncope) to be severe impaifments.

With respect to Ms. Jones’s lumbar straire ALJ concluded that there were no objective
clinical findings of any nerve root or spinal cord compressions to suggest that the Listing
requirements were m&€The ALJ also pointed out that Menks is able to ambulate effectively.
Regarding Ms. Jones’s cardiac enlargement, the ALJ concluded, again, that there were no objective
clinical findings to satify the listing requirement$? Similarly, the ALJ found that Ms. Jones’s
personality disorder did not meet the requirements of listing $2.0T8is listing requires that the
claimant be evaluated as having marked limitationst least two of the following: activities of
daily living; maintaining social functioning; maintaining concentration persistence of pace; or,
alternatively, at least three episodes of decomsgigon within a year, asnce every four months,
each lasting at least two weeék&Ms. Jones was only evaluated agihg mild restrictions in terms
of daily living and moderate restrictions ierms of maintaining social functioning and
concentration, persistence, and p&éalso, she had no documented episodes of decompen&ition.
As such, her symptoms did not meet the listing requirem@&nts.

Between the third and fourth steps, the Alelermines the claimant’s residual functional

%R, at 15.

177|d.

79,

9.

8.

1814,

1820 C.F.R. § 404 App. 1..
18R, at 15.

84,

189d.
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capacity (“RFC”), which is the claimant’s ability regularly complete physical and mental work
activities despite mental impairmentsln her RFC analysis, the ALJ considers all of the claimant’s
impairments, not only severe on€sShe follows a two-step process when she must assess
subjective complaint$® First, she determines whether there is an underlying medically
determinable impairment that could reasonablgjeected to produce the claimant's sympt&hs.

If so, the ALJ then evaluates the intensity, péegise, and limiting effects of a claimant's symptoms
on her ability to do basic work activitié¥.The ALJ need only consider the subjective symptoms
to the extent that they can reasonably be accegtednsistent with the objective medical evidence
and other evidenc@: If, after this process, the ALJ determines that the claimant’s RFC makes her
able to perform her past work, the claimant is found not to be disdbled.

In the present case, the ALJ determined that Ms. Jones had the RFC to perform light work
with no climbing of ladders, rogeor scaffolds; occasionallbacing, stooping, kneeling, crouching,
crawling, or climbing of ramps or stairs; avoidiogncentrated exposure to work hazards such as
moving machinery or unprotected heights; involving unskilled, simple repetitive tasks with no
contact with the public and only occasional contact with co-workers and supetAgdrs.ALJ
found that Ms. Jones’s medically determinablpamments could reasonably be expected to cause
her alleged symptoms, but that her statements concerning the intensity, persistence, and limiting

effects of the symptoms were not credilife.

180 C.F.R. § 404.1520(e).
18714, § 404.1529(c)(4).
1884, § 404.1529.

1894, § 404.1529(b).

1994, § 404.1529(c).

194,

1921, § 404.1520(a)(4)(iv).
199R. at 16.

199R. at 17.
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The ALJ first addressed Ms. Jones’s complaints of mental illfessdiscrediting these
subjective complaints, the ALJ noted that altholtsh Jones had reported to healthcare providers
that she had been depressed and received mental health treatment in the past, there were no records
of referrals or treatment in the current netoother than the two SSA referred consultative
examinations® Furthermore, Ms. Jones had not taken any psychiatric medication since 1977 and
there is no mention of her suicide attempt in her treatment r&¢drde ALJ also points out that
the ME opined that Ms. Jones’s mentapairments would not stop her from workit{§The only
clinical evidence to contradict this opinion was the result of the MMPI test, which the ME
specifically addressed, stating that the results were not relfddllee ALJ also discredited Ms.
Jones’s assertion that she could not maintain focus and attention or be around®atheré.LJ
reasoned that Ms. Jones’s purported inability to remain focused was not marked, since she was able
to focus on applying for jobs, by reading newsgraads, using the internet, and applying in
persort®* Likewise, although she was purportedly umsatiol be around others, Ms. Jones was able
to prepare meals for others and slaefhe same room as many other worfféirurthermore, she
had been able to do so for seven years without reports of any incidents in that%etting.

The three physical impairments that Ms. Jarl@sned were disabling were her syncope, her

wrist pain, and her back pain. The ALJ discreditedtestimony as to how limiting all three of these

199d.

199d.

197|d.

199, at 18.
19R. at 19.
9.

2R, at 19, 18.
2R, at 19.
203,
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complaints weré? The ALJ reasoned that state agency consultant Dr. Motiani indicated that Ms.
Jones’s lower back pain did not radiate to her legs and could be treated with medication, and that
she had a good range of motidMAs to Ms. Jones’s carpal tunsghdrome, the ALJ noted that she
displayed good grip strength and normal famel gross manipulation using her wriSfsAs to the
syncope, the ALJ pointed out that doctors werdlei@ identify the medical reason for the fainting

and that there were no reported episodes of syncope after the alleged disability of%et date.

The ALJ then proceeded to the fourth step, which is to determine whether the claimant is
able to perform her past relevant wé¥kThis involves comparing the claimant’'s RFC to the
requirements of her past wofRIn the present case, the ALJ chutted that Ms. Jones was not able
to perform her past work based on her REChis is because Ms. Jones’s RFC was limited to light
work without moving machinery and without conteuth the public, while her past work as a fork-
lift operator involved the use of machinery amet past work as housekeeper involved some
interaction with the publié*

As such, the ALJ was required to move on tofittle step of the test, which is to evaluate
whether the claimant is able to perform any other work existing in significant numbers in the
national economy:? The ALJ determined that, considering Ms. Jones’s age, education, work

experience, and RFC, that jobs did exist in significant numbers in the national economy that she

209R at 17.

209,

208,

207R, at 17, 14.

2090 C.F.R. § 404.1520(a)(4)(iv).
209,

2R at 19.

g,

21220 C.F.R. § 404.1520(a)(4)(v).
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could perfornt!® Based on the VE’s testimony, the ALJ found that Ms. Jones could perform jobs
in the Chicagoland area as a sorter and a hand pac¢kdgecause there were jobs that Ms. Jones
could perform, she was not disabled, as defined by th&"Act.

As to whether Ms. Jones could perform othierk, in her credibility finding the ALJ pointed
out that Ms. Jones had applied for and remgiunemployment benefits, which she was still
collecting at the time of the hearif§.The ALJ judged this to be reflective of her documented
“feeling of entitlement” and noted that Ms. Jones hes applied for disability benefits at least three
times prior to the current applicatiéfi.
lll.  STANDARD OF REVIEW

The court reviews the ALJ’s findings of laye novoput must sustain the Commissioner’s
findings of fact if they are supported by standial evidence and are free of legal effdr.
Substantial evidence is relevant evidence that a reasonable mind might accept as adequate to support
a conclusiorf®® Where conflicting evidence allows reasomaminds to differ, the responsibility for
determining whether a plaintiff is disabled falls upon the Commissioner and not thé*tourt.
Although the ALJ need not address every piece of evidence or testimony presented, he must
adequately discuss the issues and build an accurate and logical bridge from the evidence to the

conclusior?® The court must conduct a critical reviefithe evidence and will not uphold the ALJ's

23R, at 20.

24,

29,

21%R. at 18.

217|d.

218hite v. Apfel167 F.3d 369, 373 (7th Cir. 1999), 42 U.S.C. § 405(g).

2%MIcKinzey v. Astrueb41 F.3d 884, 889 (7th Cir. 2011).

Z2err v. Sullivan 912 F.2d 178, 181 (7th Cir.1990) (quotiglker v. Bower834 F.2d 635, 640 (7th Cir.1987)).
Z23ones v. Astryes23 F.3d 1155, 1160 (7th Cir.201B)¢Kinzey 641 F.3d at 889.

Page 22 of 32



decision if it lacks evidentiary support or an adequate discussion of the’®8sues.
V. ANALYSIS

Ms. Jones argues that the ALJ’s decision must be reversed or remanded because the ALJ
erred by (1) failing to develop a full and faicord of Ms. Jones’s subjective complaint of
depression; (2) failing to address the inconsisésin Dr. Peggau’s consultative examinations; and
(3) concluding that Ms. Jones’s ability to liveanhomeless shelter waslicative of less than
marked social functioningf®In examining these claims, wadi no error by the ALJ. The arguments
are addressed in turn.
A. The ALJ’s development of the record was proper.

The first issue centers around the fact thaemvtine ALJ adjourned the initial hearing, she
said she would “have [Dr. Peggau administer] the Beck and the MMPI . . . at the santé*time.”
However, Dr. Peggau only administered the MMtei; the Beck. The ALJ still found Ms. Jones’s
depression not to be disabling under the Act. The question, therefore, is whether the ALJ erred in
not reordering the Beck. Ms. Janeffers us very little argument. She asserts that she could not
afford psychiatric treatment but that theed® would have proven that her depression was
disabling?® Therefore, she claims the ALJ failed in her duty to develop the record by “not
delivering upon her promise” to order the Bé&klhe Commissioner responds that the absence of
the depression testing was not prejudicial and does not warrant ré&hand.

In arguing that the ALJ did not fulfill her dutg develop a full and fair record, Ms. Jones

22Clifford v. Apfe) 227 F.3d 863, 839 (7th Cir.2000).
22%p|, Mot. at 8-11, dkt. 11.

2R, at 46.

22%P|, Mot at 9, dkt. 11.

29(.

2Def, Mot. at 5, dkt. 13.
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cites two casesThompson v. Sullivamnd Dyson v. Massanaff® Both of these cases are
distinguishable because they involy® selitigants?*® An ALJ’s duty to develop a full and fair
record is higher when a claimant appgaossein a hearing>’In Ms. Jones’s case, because she was
represented at her hearing, she bore the “primary responsibility for producing medical evidence
demonstrating the severity of [her] impairmerffs.We note that at the start of the supplemental
hearing, the ALJ asked Ms. Jones’s counsel whétieee was “anything missing from the file that
[she] believe[d was] essential to this case,” to which she replied “there isn't jiitige.”

In terms of whether the ALJ should haveordered the Beck, an ALJ “may order a
consultative examination when ‘the evidence as a whole is insufficient to support a determination
or decision on [the] claim.?® Furthermore:

the need for additional tests or examinations will normally involve a question of

judgment, and we generally defer to the ALJ's determination whether the record

before her has been adequately developed. Particularly in counseled cases, the

burdenis onthe claimant to introduce sahgctive evidence indicating that further

development is required. Moreover, oppaal, in order to obtain relief on this

ground the claimant must show prejudigepointing to specific medical evidence

that was omitted from the recofy.

The ALJ is also not required to go afffishing expedition” for new evidené&.Requiring the ALJ

to “obtain another medical examination, seekvibg/s of one more consultant, wait six months to

see whether the claimant's condition changessaia . . . would be a formula for paralysi€ As

228d.; Thompson v. Sullivar®33 F.2d 581, 585 (7th Cir. 199Dyson v. Massanaril49 F. Supp. 2d 1018 (N.D. III.
2001).

2°Thompson933 F.2d at 583)yson 149 F. Supp. 2d at 1022.

ZThompson933 F.2d at 585 (citingmith v. Sec’y of Health, Educ. & Welfas87 F.2d 857, 860 (7th Cir. 1978)).
ZlFlenerex rel.Flener v. Barnhart361 F.3d 442, 448 (7th Cir. 2004).

23R, at 50.

Z3Wilcox v. AstrueNo. 12-1484, 2012 WL 3590894 (7th Cir. A@g, 2012) (citing 20 C.F.R. § 416.919a(b)).
Z4Vilcox, 2012 WL 3590894,

ZHowell v. Sullivan950 F.2d 343, 348 (7th Cir. 1991).

Z85check 357 F.3d at 702 (quotirgendrick 998 F.2d at 456).
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long as the ALJ supports her findings with substantial evidence from the record, building a logical
bridge between the existing evidence and her findings, her decision is tiheld.

Here, the ALJ felt she had sufficient objective evidence to determine that Ms. Jones’s
depression was not disabling. If the evidence was substantial, such that a reasonable mind might
accept it as adequate to support the ALJ’s conclugiergmission of the Beck test was prejudicial.

If the evidence the ALJ relied on, hewer, was not substantial, then the omission of the Beck test

was prejudicial. To help guide our analysis oni$isee, we must look to Listing 12.04, to see what

the substantial evidence needs to demonsfratmeet Listing 12.04, Ms. Jones’s depression must
result in two “paragraph B” limitations, or onerpgraph B limitation and a “paragraph C” fact®r.

The paragraph B limitations are: (1) markedriebn of activities of daily living; (2) marked
difficulties in maintaining social functioning; (3) marked difficulties in maintaining concentration,
persistence, or pace; or (4) repeatedagfsis of decompensation, each of extended dur&fido.

even be assessed under paragraph C listings, Ms. Jones must be able to demonstrate, a “medically
documented history of a chronic organic mentalrdisoof at least [two] years’ duration that has
caused more than a minimal limitation of abilittwbasic work activities, with symptoms or signs
currently attenuated by medication or psychosocial supporf® . .”

Accordingly, for her depression to be disafliMs. Jones needs to show not only clinical

evidence that she was depreksbut also that the depression had a limiting effect on daily

functioning that would affect her ability to wo(the paragraph B limitations) or that she had an

ZMcKinzey v. Astrueb41 F.3d 884, 889 (7th Cir. 2011).
280 C.F.R. § 404, Subpt. P, App. 1 § 12.04.

239,

2494,
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extensive, documented history ofession (the paragraph C factofSf-or the omission of Beck
test to be relevant, then, we must determine drd¥ls. Jones would be able to meet the Listing
requirements even if the Beck test did indeed show that she was severely depressed.

Starting with the paragraph C factors, teeard does not support that Ms. Jones suffered
from a “medically documented history of a chrooiganic mental disordef at least [two] years’
duration.” The ALJ notes that “until [Ms. Jones] was scheduled for a psychological consultative
examination by DDS, the only mention or diagnadiany mental impairment, whatsoever, in any
of [her] medical records, occumly because the claimant’s self report of depression in July
2003.%*2 To counter this, Ms. Jones argues that she was medically indigent and could not afford
psychiatric treatmertt While we are fully cognizant thate¢tSeventh Circuit disapproves of ALJs
making credibility determinations about claimarsishjective symptoms based on their inability to
pay for treatment}*we note that Ms. Jones has a signifidaistory of going to the ED for a variety
of ailments, including respiratory issues, flapd allergies, cavities, insect and spider bites, burns,
rashes, knee pain, vaginal itching, and fatigue. Not only does this suggest that her “medical
indigence” was not a general barrier to her segkare, but none of these hospitalizations resulted
in any documentation indicating that Ms. Jones was suffering from any mental disorder or that
psychiatric consults were necessary. As the paidits out, the one ED visit where a psychiatric

evaluation was made, it was negafit’éds such, we find no error in the ALJ using Ms. Jones’s lack

%Y arson v. Astrug615 F.3d 744, 747 (7th Cir. 2010) (discussindC2B.R. § 404, Subpt. P, App. 1 § 12.04).

R, at17.

243p|, Mot. at 9, dkt. 11.

24Craft v. Astrue539 F.3d 668, 679 (7th Cir. 2008)(finding that “infrequent treatment or failure to follow a
treatment plan can support an adverse credibility findihgre the claimant does not have a good reason for the
failure or infrequency of treatment.” But also noting tbguirement that the ALJ explore the claimant’s reasoning
for lack of treatment).

2R, at 17.
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of psychiatric treatment in finding that the paeggr C factors were not mé&aragraph C requires
atwo-year, documented history of a chronic, argenental disorder. Aeasonable mind would find
that Ms. Jones’s record contatheo such history. Ms. Jones’s aaprelies, then, on whether she
was sufficiently limited under Listing 12.04's paragraph B.

Before we analyze whether Ms. Jones is sufficiently limited under paragraph B, we first note
that she has not challenged any of the Allidtstation findings. In fact, she only specifically
challenges state agency psycholoBistGilliland’s opinion that she wamsildly impaired in social
functioning?*® However, the ALJ found that she wasderatelympaired in this aren#! Because
Ms. Jones raises this issue, we will addresssit iDuring the supplemental hearing before the ALJ,
Ms. Jones emphasized her violent tendenciesibdtie past and since living at the shetté6he
testified that she had been arrested in 19761978 for violence and hospitalized in a psychiatric
facility as a result of the second arré8She also raised that she had previously punched another
resident of the sheltét® We interpret this as an attempt to show the extent of her limitations in
social functioning. The ALJ determined, howeveattihis constituted a moderate social limitation
rather than a marked social limitati&®h The ALJ reasoned that despite her violent temperament,
Ms. Jones had been able to live with othirrthe shelter de#e the one inciderff? She had not
been hospitalized for any psychiatric condition or arrested for violence since she had been at the

shelter?*>® Additionally, she had been ablego grocery shopping and visit the libr&r§\WWe must

249, Mot. at 5.
2R, at 15.
28R, at 58-509.
*9d.

*R. at 58.
#IR. at 18.
252|d.

R, at 18.
>4d.
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respect the ALJ’s factual determination. In doing so, we recognize that an individual would not
necessarily have to be hospitalized or arrestélltmto the category of a marked social limitation.
However, Ms. Jones opened this Pandora’s baaiking the points in her testimony. The problem
she faces is that the arrests and hospitalizatioosrred almost four decades ago. Since then, she
has no evidence of any psychiatric treatment. Mopobrtantly, there is no evidence in the current
record to suggest that she is markedly limitedensocial functioning. Because the current record
is what the ALJ had to work with, her findings as to Ms. Jones’s limitations in social functioning
were supported by substantial evidence.

Even if we assumed, for the sake of argument, that Ms. Jones did have marked limitations
in her social functioning, this would still not be enough to meet Listing 12.04's paragraph B
requirements, which require one other markeddition for a finding of disability. Ms. Jones has
not challenged any of the ALJ’s other paragraph B limitation determinations, which the ALJ
addressed individually, as follows. In relatiomMs. Jones’s activities of daily living, the ALJ found
her to be mildly restricted, citing that sh&sests her husband in the shelter kitchen, cooks, does
laundry, does dishes, drives, and attends to personal hygieRegarding Ms. Jones'’s
concentration, persistence, and pace, the ALJ found that Ms. Jones had moderate difficulties,
pointing to her ability to do choresjwae, do puzzles, and use the comp@t&Einally, as to episodes
of decompensation, the ALJ found that Ms. Jonad not experienced any that have been of

extended duratiof?’ These findings are in line with both the ME’s testintdfgnd Dr. Gilliland’s

R, at 15.
#9d.

2574.

R, at 15, 65.
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opinion?*

In coming to her findings, the ALJ discitsti Ms. Jones’s subjective accounts of the
limiting effect her depression on her functionffiin doing so, the ALJ noted that Ms. Jones is a
serial benefits filer who has been do@nted as “having a feeling of entitlemefft. The ALJ also
refered to the fact that Ms. Jones has applied for disability benefits at least fouf®dimes.
Furthermore, she elicited tesbmy from Ms. Jones during the hearings that Ms. Jones was still
collecting unemployment and applying for jobs, notimger opinion that the fact that she was still
searching for jobs was “contrary to her assertiahghe cannot maintain focus and attention or that
she cannot be around othet&While the SSA does not forbid individuals collecting unemployment
benefits from filing for disability, the Seventh Circuit has held that ALJs are justified in using this
fact as part of their reasoning in denying benéfité/e find that the ALJ did not err in discrediting
the credibility of Ms. Jones’s sudgtive accounts of limitations as they pertain to the paragraph B
limitations.

After analyzing the listing requirements, we find that the ALJ’s determination that Ms. Jones
did not meet the requirements for Listing 12.04 was supported by substantial evidence. We are not
finding that Ms. Jones was not depsed. A remand for a Beck testy prove that she is. However,

a showing of depression is not all thatresjuired to meet Listing 12.04. The ALJ adequately
addressed the Listing’s requirements in finding that Ms. Jones did not meet them.

B. The ALJ properly addressed the inconsistences between Dr. Peggau’s two reports.

2R, at 556.

%R, at 17.

#IR. at 18.

262|d.

%R, at 19.

#4Schmidt v. Barnhayt395 F.3d 737, 746 (7th Cir. 2005).
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Ms. Jones next argues that the ALJ erred by failing to address inconsistencies between Dr.
Peggau’s two report§> After Dr. Peggau’s first interview with Ms. Jones, he reported that Ms.
Jones was “very irritable, terse, and rude” andr&@arely arrogant, narcisdic, and quite antisocial”
with “very poor social skills 2°° After the second visit, Dr. Peggaoted that she was “only mildly
impaired in the social domain, in gener&f’Ms. Jones contends that by failing to address this
inconsistency, the ALJ failed to articulate at samaimal level her analysis of the evidence to
permit an informed review, rendering the denial of benefits unacceptable.

We find that the two comments are not inconsiste is perfectly reasonable that Ms. Jones
may have presented herself differently at the weits. Dr. Peggau would then come to different
conclusions about her social functioning limitatidhewever, even if we did entertain the argument
that the inconsistency exists, the ALJ adequabehfained her reasons for accepting the two reports
and this determination is supported by substaetialence. If the two reports presented conflicting
evidence, “weighing [it] is exactly what the ALJ is required to @The ALJ weighed not only
Dr. Peggau’s two reports, but also the absen@awiokence from treating physicians and the ME’s
testimony. She ultimately chose not to fully adathtes of Dr. Peggau’s reports and instead adopted
the testimony of the ME, specifibanoting that the ME had considered both of Dr. Peggau’s
reports?’® The Court is not permitted to re-weigh this evidefite.

C. The ALJ's reference to Ms. Jones’s living situation was proper.

2R, at 18.

%%P], Mot. at 10, dkt. 11.

®7d, at 11.

28, at 10.

#%oung v. Barnhart362 F.3d 995, 1001 (7th Cir. 2004).
2R, at 17-18, 18-19.

2%y oung 362 F.3d at 1001.
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Ms. Jones finally argues, wibut citing any authoritativeupport, that the ALJ erred by
relying on the ME’s testimony that living in a¢ge homeless shelter was indicative of less limited
social functioning’? However, this issue is outside the scope of our review, since Ms. Jones is
asking us to re-weigh evidence that the ALJ careld. As previously stated, weighing the evidence
is the ALJ’s role, not this Court®® We will only overturn the ALJ's findings if they were
erroneous or not supported by substantial evidence.

SSA regulations require that the ALJ evaludt¢he evidence in a claimant’s record before
making a disability determination, including evidence outside of the objective medical¥éstsd.
Jones suggests that living at a homeless shelter “is indicative of severe psychopathology” attempting
to discredit the ME’s “unjustified conclusiorthat it was “evidence of less than marked social
difficulties.”?”>However, the ALJ balanced two importaatts in this case: (1) that Ms. Jones lives
in a homeless shelter and (2) that there is neabilve evidence in the record of Ms. Jones getting
into altercations with the many other residenthatshelter, despite her history of aggression with
others. This analysis supports her finding that Mses does not have marked difficulties in social

functioning?’® Because there is substantial evidence to support the ALJ’s finding, we find no error.

IV.  CONCLUSION
For the reasons set forth above, the Commiss®m®tion for summary judgmentis granted

[dkt. 13] and Ms. Jones’ motion is denied [dki]. Her denial of disability benefits is upheld.

22p|, Mot. at 11, dkt. 11.
2*Young 362 F.3d at 1001.
220 C.F.R. § 404.1520(b).
2P|, Mot. at 11, dkt. 11.
2%R. at 15, 16-17.
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IT IS SO ORDERED.

A2

Susan E. Cox
United States Magistrate Judge
Date: October 10, 2012
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