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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MARIYA GELETA, )
)
Plaintiff, )
) Case No. 11 CV 6567
V. )
) Judge Robert M. Dow, Jr.
MEIJER, INC., )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

This matter is before the Court on a motion for summary judgment [42], filed by
Defendants Meijer, Inc., Meijgéreat Lakes Limited PartnershffMGLLP”), and Meijer Stores
Limited Partnership (“MSLP”) (collectively refemeto as “Meijer”). Fo the reasons set forth
below, the Court grants in part and deniegart Defendants’ nimn for summary judgment
[42]. This case is set for furthstatus hearing on 1/22/2014 at 9:00 a.m.
l. Background

A. Procedural Background

On August 23, 2011, Plaintiff Mariya Geletideél this case against Meijer, Inc. Her
original complaint mistakenly alleged that fBedant Meijer, Inc. “owned, operated, managed,
maintained, and controlled” the grocery storeevehPlaintiff allegedly slipped and fell. Two
years later, Plaintiff sought tadd Meijer Great Lakes Lited Partnership (“MGLLP”) and
Meijer Stores Limited Partndrip (“MSLP”) as defendants purant to Rule 15, alleging that
MGLLP is the operating agent and MSLP is the owafehe Meijer facility at issue. The Court
determined that Plaintiff satisfil the Rule 15(c) requirement fawelation back” of the proposed

amendments and demonstrated good causeetkirgy a late amendment to the pleadings and
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thus gave Plaintiff leave to a file a seca@amdended complaint naming all three Defendants.

Plaintiffs’ complaint asserts a single caugeaction — negligence — against Defendants
Meijer, Inc., MGLLP, and MSLP. Defendantssarered, denying the nkgence of all three
entities and admitting that MSLP owned thegerty in question and employed the daytime
Meijer team members and further admitting that MGLLP operated, managed, controlled, and
maintained the premises.

B. Facts

On May 15, 2010, Plaintiff visited a Meijer grogestore in Niles, lllhois with her son,
Val, and her friend,Mykola Zhmundalyk. The evidence in the record indicates that the customer
traffic that day was steady. Abey shopped in the store, Plaintiff walked ahead of Val and
Mykola, who pushed the cariAt some point, Plaiift slipped and fell. Plaintiff does not recall
what part of the store she was in when thedewt occurred, but belieg that she was walking
toward the chicken products at the time. The record establishes that Plaintiff was in the bakery
when she fell and that the area where shenfadl well lit. Although she dinot look at the floor
before the incident, Plaintiff admits that if she had looked, nothing was hiding the substance on
the floor. However, Plaintifinoted that there was a table near where she fell, presumably
obscuring a portion of the floor.

According to Plaintiff, the area where shdl fead a white or off-white tile. Plaintiff
testified that the substance ssigpped on was dark brown or blagk color. The record is
disputed as to how laegof an area the substance covefad, Plaintiff testified that it was

approximately two hand lengthsng and one hand length witlePlaintiff testified that after she

! Mykola Zhmundalyk testified that the substance voas fo five hand lengthi®ng and wide and so big
he would have expected someone to see it and clegn iHarshish Patel, the employee who cleaned up
the substance, testified that the substance was noth@rdour inches by four inches, but that the area
that he cleaned was between five to six feet in diandeterto foot and cart traffic through the substance.

2



fell, she did not speak with anyone at the Meiggarding how long the substance had been on
the floor, what it was, where it came from, or hiowg it had been there. However, she testified
that she believed the substance t@lssveet-smelling bakery product.

On the day of the incident, Breanne Cicslarwas working the mid-day shift in bakery
section. She testified that she was the onlyqgrens the bakery for approximately two to three
hours prior to the Plaintiff's fall. To the best Ms. Cichanski’'s recollection, the fall occurred
around 3:40 p.m. At that time, Cichanski she w@nding at one of the bakery tables on the
bakery floor writing in a daily planner. Ms. &Bianski felt a bump against the table, looked up
and saw Mykola standing there, and then looledin and saw Plaintiff on the floor amidst a
“mess.” There is testimony inghrecord that the “mess” wasglad or cake products, “feces,” or
“poo.” The record is undisputatiat the substance was brown odestst dark incolor. Karl
Kiegerl, the manager on duty at the time, testifieat an employee told him that the substance
was a brown, muffin-like substance; in the offidisijer incident reportKiegerl described the
substance as a brown muffin.

On the day of the inciderthere was a muffin “cart” dicase” in the bakery. Customers
could select individual muffins &m the cart. If a customevanted a glaze or topping on the
muffin, an employee would take the muffin outitsf container, drizzle the glaze or topping on
the muffin, and then replace thauffin in its container.

Pursuant to the policy of the store, it Waighanski’'s responsibility at the start of and
throughout her shift to walk the kery floor area to check the stock and to make sure the floors
were clean. Ms. Cichanski estimated that slspanted the floor where Ms. Geleta claims to
have fallen approximately 20 minutes priorthe fall and at that tien she saw nothing on the

floor. However, she also testified that wher #ft the kitchen portion of the bakery to go out



onto the floor, she “did not check the floor before | went back DutChichanski also testified
that there wasn’'t anything sold in the bakémat looked like what she saw on that floor;
however, the Meijer incidemeport identified the subence as a brown muffin.

. Summary Judgment Standard

Summary judgment is proper if “the movahbs/s that there is no genuine dispute as to
any material fact and the movant is entitleguigment as a matter of law.” Fed. R. Civ. P. 56
(a). On cross-motions for summary judgmeng @ourt construes all facts and inferences “in
favor of the party against whom timeotion under consideration is madé’ re. United Air
Lines, Inc.453 F.3d 463, 468 (7th Cir. 2006) (quotigrt v. Diversified Collection Servs., Inc.,
394 F.3d 530, 536 (7th Cir. 2005)); see dlsoss v. PPG Industries, In&36 F.3d 884, 888 (7
Cir. 2011); Foley v. City of Lafayette, Ind359 F.3d 925, 928 (7th Cir. 2004). To avoid
summary judgment, the opposing party mustbggond the pleadings and “set forth specific
facts showing that there is a genuine issue for trididerson v. Liberty Lobby, Inc477 U.S.
242, 250 (1986) (internal quotation marks and citation omitted).

A genuine issue of materiaadt exists if “the evidence isuch that a reasonable jury
could return a verdict fothe nonmoving party.” Id. at 248. The party seeking summary
judgment has the burden of establishing the laiclny genuine issue of material fact. See
Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). Summangd@gment is proper against “a
party who fails to make a showing sufficient tdaédish the existence of an element essential to
that party’s case, and on which that pavtlf bear the burden of proof at trial.Id. at 322. The
party opposing summary judgment “must do mahan simply show that there is some
metaphysical doubt as to the material factdatsushita Elec. Indus.dC, Ltd. v. Zenith Radio

Corp.,, 475 U.S. 574, 586 (1986). “The mere existenca sxintilla of evidece in support of the

2 Cichanski's timeline on the day in question iséds with certain aspects of her testimony.
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opposing] position will be insuffient; there must be evidence on which the jury could
reasonably find for the [opposing party]nderson477 U.S. at 252.
1. Analysis

Plaintiffs complaint alleges a singleount of common law rmgigence against all
Defendants. The parties agree that lllinois lawegns this diversity case'ln order to prevail
in an action for negligence, the plaintiff mustove that the defendant owed a duty, that
defendant breached that duty, and that defendar#’ach was the proximate cause of injury to
the plaintiff.” Am. Nat'l| Bank & Trust Co. of Chicago v. Nat'l Adver. &84 N.E.2d 313, 318
(1. 1992).

A. Liability of Meijer, Inc.

Even though Plaintiff's second amended complatates that it is brought pursuant to a
theory of ordinary negligence, the complaint sets forth the elements for a premises liability
claim. In lllinois, such actias are brought pursuant to therlhis Premises Liability Act, 740
ILCS 130/2 (hereinafter the “Preseis Liability Act”). The Premes Liability Act sets forth the
duties owed by a landowner, the possessor of land, to anyowbo enters the property.
Regardless of whether Plaintgf'claims against Meijer, Inc. are examined under a theory of
premises liability or ordinary negligence, Plaintiff must first prove that Meijer, Inc. was the
owner or possessor of the premigesrder to establish a duty agditisis entity. If Meijer, Inc.
was neither the owner nor possessor of tlopgnty, then it could not owe a duty of care to
Plaintiff while she was on the property.

In its answer to the pleadings and discovesgponses, Meijer, Inc. 8atated clearly that
it neither owned nor operated the premises in questin turn, Plaintiffhas elicited no facts or

testimony to dispute Meijer, Inc.’denial that it owned or opdeal the store imguestion. In



addition, Defendant Meijer, Inedentified MSLP as the owner die premises and MSLP has
admitted ownership in the answer to the secam#nded complaint. Furthermore, Defendant
MGLLP has been identified as the entity that operated, controlled, managed and maintained the
store in question and has admitted the same in its answer to the most recent complaint. In
addition to never owning the property or contrailithe premises, Meijer, Inc. represents to the
Court that it never employed any individualhavworked at the store, and Plaintiff never
inquired during discovery as to what entity eayad any of the individuals with knowledge of

this case. Although Plaintiff alleges that Brea@iehanski was the enpjee of all three Meijer
Defendants, Meijer, Inc. has denied this altegaand MSLP has admitted that it employed Ms.
Cichanski. At the summary judgmestate, Defendants’ evidencartips Plaintiff's allegations.

Based on the evidence before the Courts iindisputed that Meije Inc. did not own,
operate, maintain, manage, or control the storguestion. Thus, theris no legal basis under
which Meijer, Inc. could have owed a duty to the Plaintiff. The proper Defendants are MSLP
and MGLLP. Meijer, Inc. is entitleth judgment as a matter of law.

B. Premises Liability

A common hazard encountered by retail smsmers is a spill on the floor. Where the
floor is smooth and the customer traffic heavy, there is a danger that spills caused by employees
or customers can precipitate an injurious fékterson v. Wal-Mart Stores, In241 F.3d 603,

604 (7th Cir. 2001). “The store’s duty is not merely to prevent careless spillage by its employees
but also to be on the lookout for spillage by wilemer caused and to clean it up promptly.”

Id. Accordingly, a businessan be liable for a customer’s slip on a spilled substance in certain
instances. See.g, Holbrook v. Casey’s General Stores, [n2009 WL 2488297, at *2 (S.D.

ll. Aug. 13, 2009). As set forth gviously, in a “slip and fall” cge such as this one, lllinois



state and federal courts apply Ibis premises liability law.

“In lllinois, businesses owe their invitees aydtd maintain the premises in a reasonably
safe condition to avoid injuring themReid v. Kohl's Dep't Stores, In&45 F.3d 479, 481 (7th
Cir. 2008) (citations omitted). However, a businesser is not an insurer of the safety of its
premises, and a plaintiff must adduce aalie negligence case to avoid summary
judgment. Tomczak v. Planetsphere, In€35 N.E.2d 662, 668 (lll. pp. Ct. 2000). “Liability
can be imposed when a business’s invitemjiged by slipping on a foreign substance on its
premises if the invitee establishes that tusiness had actual or constructive notice of the
dangerous condition that caused the fallld. (citing Pavlik v. Wal-Mart Stores, Inc/53
N.E.2d 1007, 1010 (lll. App. Ct. 200Ipmczak v. Planetsphere, In€35 N.E.2d 662, 666 (lI.
App. Ct. 2000).

Here, Plaintiff concedes that insufficientigence exists to infer that Meijer employees
caused the brown substance to be on the flobadractual notice that the substance was on the
floor. Thus, the issue is whether Meijer hazhstructive notice of theubstance, such that
liability could be imposed. Meifecontends that Plaintiff fails to present any evidence that
establishes how long the substaneas on the floor before Plafifitstepped on it and fell.
Plaintiff argues that there is a genuine issue démna fact with respect to constructive notice.

To determine whether constructive noticeesgablished because of the presence of the
spill for a period of time, courts examine bathe length of time the spill existed and the
surrounding circumstancesReid, 545 F.3d at 84Feterson4l F.3d at 605. “Where
constructive knowledge is allegefh]f critical importance is whdter the substance that caused
the accident was there a length ofdigo that in the exercise ofdanary care its presence should

have been discovered.'Reid 545 F.3d at 481-482 (quotifigprrez v. TGI Friday's, Inc509



F.3d 808, 811 (7th Cir. 2007)). Hresil, the lllinois Appellate Court held as a matter of law that

the presence of a phlegm-like substance on the floor in the women’s clothing department of an
uncrowded self-service retail depaent store for ten minutes, as a matter of law, did not
amount to constructive noticeHresil, 403 N.E.2d at 680. Similarly, Reid,the Seventh
Circuit held that a milkshake, spilled on the fladran uncrowded department store that did not
sell milkshakes within ten minutes before astomer slipped on it, did not put the store on
constructive notice of the spillReid,545 F.3d at 843.Hresil andReiddo not, however,
establish a ten-minute bright-limele; those cases turned on thetigalar circumstances of each
case. Sedl.; Peterson241 F.3d at 605.

Viewing the evidence in the light most fagbte to Plaintiff, as the Court must do,
Meijer employees were expected to inspeatl &lean the store’s floor throughout the day,
including the section of the floor located inethakery department. Evidence in the record
supports an inference that thdetgive condition was such thatwbuld have beerasily noticed
if an employee had inspected the floor. Andsetsforth in detail bele, a Meijer employee was
standing in direct proximity to the danges condition, admitted she had an ongoing duty to
inspect and clean the floors, failainspect when she went bawltt on the floor after being off
of it for some time, and failed to notiaemedy, or warn Plaintiff of the condition.

Breanne Cichanski started her shift on the day of the accident as the only person in the
bakery department working the noon-to-five shift. Cichanski acknowledged that she had an
initial and ongoing duty to inspect and clear thakery floor where customers shopped, in
addition to her other duties, which includedkipg, packaging product, putting trays into the
dishwasher, and preparing the daily plannédthough Cichanski testifet that she had last

checked the floor 20 minutes prior to the incidestie was unable to accurately account for the



time spent doing her activities and was unablprtwide accurate percentages for the portion of
her work day related to the duties she penfed. In other words, because Cichanski's
calculation of her time during the day doesmtlaip, it could cause aasonable juror to doubt
or give less weight to her testomy as to when she last checked the floor. Further, during her
deposition, Cichanski was asked whether she chetieeflioors in the bakg aisles immediately
after leaving the bakery kitchen the last time before the accidektplace. She responded,
“Honestly, | did not check the floor beforewent back out.” The Court does not make
credibility determinations at summary judgmhe Nevertheless, Ciamski’'s inability to
accurately account for her time and admission shatdid not inspect the floor after leaving the
kitchen shows the existence of a genuine issuaatfas to how long the substance could have
been on the floor.

In addition to Cichanski's testimony, whicdupports an inference that the substance
could have been on the floor for 20 minutes or lontee record contains colorful descriptions
of the substance that Plaintiff slipped on, randimogn “poo,” to “feces,” to a brown, muffin-like
substance. The record also contains evideraetiiere was a muffin cart near the area where
Plaintiff fell and that customers could get a glazehocolate topping drizzled on their muffin at
the site of the muffin cart. While it may be aasonable to expect clothing-or-department-store
employees to detect a food or drink spill witl@ minutes, a reasonable jury could come to a
different conclusion about a ipin a grocery store bakgr Further, a Meijer employee
confirmed that he had to mop aufeto-five-foot radius becauseettsubstance appeared either to
have been run over by shopping carts or stégpeand smeared around, supporting an inference
that the substance could have been there for a.wAikkough there is nevidence that the foot

traffic was “heavy,” Cichanski testifietiat shopper traffic was “steady.”



The evidence adduced supports an infereéhatthe substance could have been on the
bakery floor for some time and that it shouldrédeen noticed and remedied by at least one
employee who had an ongoing duty to insper alean the floor. (Of course, the opposite
inference also would be permissible on the curséate of the factual record.) A business is not
required to continuously patrals floor and aisles on the lookout for spills, but it may be
required to frequently and cardfupatrol them, especially iareas where spills are likely. A
bakery department, where the evidence refléws individual bakerygoods can be purchased
and glazes and toppings are applied out on the flaod not just in the kitchen), is such a
place. Peterson241 F.3d at 604—-05 (citingresil v. Sears, Roebuck & Cal03 N.E.2d 678,

680 (Ill. App. Ct. 1980)); see aldteterson241 F.3d at 604 (citinfomczak735 N.E.2d at 667)
(“The store’s duty is not merely to prevent d¢ess spillage by its employees but also to be on
the lookout for spillage by whomever caused and to clean it up promptly.”).

Also problematic for Defendants’ theory tise undisputed fact thaat the time of the
incident, Cichanski was standing at the same table into which Plaintiff fell, working on a daily
planner. Cichanski testified that she felt something hit the table that they were both standing
near as Plaintiff fell. Cichanski, like Plaintiff, had failed to see the substance — which
Defendants maintain was “open and obvious” —spite of the fact that she was in close
proximity to the substance for longer than Plaintiff.

Under lllinois law, “persons who owmccupy, or control andanaintain land are not
ordinarily required to foreseand protect against injuries fropotentially dangerous conditions
that are open and obviousBuchaklian v. Lake County Family YMCZA32 N.E.2d 596, 600 (llI.
App. Ct. 2000) (citindBucheleres v. Chicago Park Distri@5 N.E.2d 826 (lll.

1996)); sed&Vard v. K Mart Corp.554 N.E.2d 223, 230 (Ill. 1990)Certainly a condition may
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be so blatantly obvious and in such positiontba defendant’s premises that he could not
reasonably be expected to anticipate that peapldail to protect themselves from any danger
posed by the condition.”). “For a conditionlde open and obvious, an invitee must reasonably
be expected to discover ih@ protect himself against it.Buchaklian,732 N.E.2d at 600 (citing
Deibert v. Bauer Bros. Constr. C&66 N.E.2d 239 (lll. 1990) and Restatement (Second) of
Torts § 343A cmt. b, at 219 (1965)). “[T]hesue of whether a condition is obvious is
determined by the objective knowledge ofemsonable person, not the plaintiff's subjective
knowledge.” Id. at 602 (citation omitted)

Here, the Court cannot find as a matter of that the substance was open and obvious.
Contrary to Defendantgssertion, Plaintiff's admission thsihe would have seen the substance
had she been looking down does natahe Meijer ofliability. SeeBuchaklian,732 N.E.2d at
602 (“It is this court’'s opiniorthat summary judgment is nproper when reasonable minds
could differ as to whether a condition was wm@nd obvious and that such a determination
involves a finding of fact even when a plaintdtimits that he or she could have seen the
condition if he or she had looked.”). Indeeds thhbviousness” of a condition or “[w]hether in
fact the condition itself served as adequatdice of its presencer whether additional
precautions were required to satisfy the defendalnitys are questions properly left to the trier of
fact.” Ward,554 N.E.2d at 234. “Where there is no dispute about the physical nature of the
condition, whether a danger is opand obvious is a question of lawChoate v. Ind. Harbor
Belt R.R.980 N.E.2d 58, 67 (11.2012). “However, wieethere is a disputgbout the condition’s
physical nature, such as visibility, the questof whether a conditiois open and obvious is
factual.” Wilfong v. L.J. Dodd Const830 N.E.2d 511, 520 (lll. App. Ct. 2010). Here, the

visibility of the substance is in dispute. Whidaintiff admits that she could have seen the
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substance had she been looking for it, she iedtthat she was near a table and was shopping,
not looking at the floor for sis. And, as set forth aboveyen the Meijer employee working
nearby claims not to have noticed thél gior to Plaintiff slipping on it.

The cases that have found no dispute about the physical nature of a condition differ from
this incident. Seeg.g., Belluomini v. Stratford Green Condo. As805 N.E.2d 701, 707 (lll.
App. Ct. 2004) (no dispute dh plaintiff saw bicycle bere she tripped over itBucheleres665
N.E.2d at 835-36 (no dispute about danger of ndivirom concrete seawalls into Lake
Michigan); Sollami v. Eaton772 N.E.2d 215, 222-23 (lll. 200@)o dispute about physical
danger of “rocket jumping” onto a trampoline). On the other hand, where plaintiffs have failed
to notice a condition prior toipbing or tripping, courts congently have éund the open and
obvious issue to be a cgt®on of fact. Seeg.g.,Hamilton v. Target Corp2013 WL 6050441, at
*3 (N.D. Ill. Nov. 15, 2013) (deying summary judgment and canding that a genuine dispute
existed as to whether puddle of wateas an open and obvious conditionjard v. KFC Corp.,
2009 WL 497902, at *2, n.1 (N.D. lll. Feb. 25, 2009hére plaintiff claimed he did not see
puddle of water before slipping, whether puddles\aa open and obvious hazard was a disputed
guestion of fact)Buchaklian,732 N.E.2d at 601-02 (“We determa in this case that, where
plaintiff was an invitee and had walk over a mat irder to utilize ther MCA pool facilities,
and where plaintiff may ndtave seen a defect in the matdoe she tripped, genuine issues of
material fact exist as to wkther the defect in the mat was an open and obvious danger that
plaintiff should have seen.”).

Finally, Plaintiff contends that eveii the substance was open and obvious, the
distraction exception applies. “Under the disti@t exception, a possessufrland can be held

liable for injuries caused by an open and obvicaard if the possessdraild have anticipated

12



the harm despite the condition’s obviousnesSdvage v. Ritchie Bros. Auctioneers (Am.), Inc.,
2012 WL 1520710, at *3 (N.D. lllApr. 30, 2012) (citing/Vard,554 N.E.2d at 231). Harm can

be anticipated when there is “reason to expectth@invitee’s attention will be distracted, as by
goods on display, or that after a lapse of time he may forget the existence of the condition, even
though he has discovered it or been warneBucheleres665 N.E.2d 826 at 834 (citation
omitted). Plaintiff was at Meijer to shop andsn@eaded toward the chicken products when she
fell. It's not a stretch to say that a custoraka grocery store may not be canvassing the ground
for spills, but instead might be distracted by finding the items on her grocery list.

In sum, in light of the particular facts d@is case, a reasonable jury could find that
Defendants had constructive notigethe spill on which Plaintiff slipped. The record supports
an inference that the spill may (or may not) higen there for 20 minutes or more. Further, the
risk of spills in the bakery, particularly witihe presence of food cartsas substantial, and a
Meijer employee was standing in close proximitythe spilled substance. A reasonable jury
could find that Meijer, exercisingrdinary care, should have detied the spill and cleaned it
up—or at least warned patrons about it.

V.  Conclusion

For these reasons, the Court grants in pad denies in pafefendants’ motion for

summary judgment [42]. The Coulismisses Plaintiff's claims as to Meijer, Inc. and denies the

motion in all other respects. This case ideefurther status hearg on 1/22/2014 at 9:00 a.m.

Dated:Decembef3,2013 E t f E ::/

RoberM. Dow, Jr. &~
UnitedState<District Judge
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