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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

N.B., et al, by and through their next friends,
Plaintiffs,

V. No. 11 C 06866

JULIE HAMOS, in her official capacity as

Director of the lllnois Department of
Healthcare and Family Services,

)
)
)
)
]
) Judge John J. Tharp, Jr.
)
)
)
)

Defendant.

MEMORANDUM OPINION AND ORDER

Nine children with mental or behavioral diserd, through their guardians, bring this suit
as a putative class action against the directthefllinois Department of Healthcare and Family
Services (“Department” or “HFS”). The four-couwsamplaint alleges violations of the Early and
Periodic Screening, Diagnostic, and Treatment (“EPSDT") provisions of the Medicaid Act, 42
U.S.C 88 1396a(a)(43), 1396d(r) and Title Il of &Araericans with Disabilities Act (“Title II” or
“ADA"), 42 U.S.C. § 12132, and the parallelgnision of the Rehabilitation Act, 29 U.S.C.
8 794 (“Section 504” or “RA”). Theplaintiffs claim that HFS’s violation of rights secured by
these federal laws entitles theémrelief under 42 U.S.C. § 1983. The plaintiffs claim that HFS
violates their rights by failing to provide medily necessary treatment—specifically, home or
community-based (in or out-patient) mental health and behavioral services—in the most
integrated setting appropriate to their needs. The plaintiffs seek declaratory and injunctive relief

that would require HFS to implement appropriate screening and treatment alternatives to the
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acute care provided in general and psychiatric hospi@te of the plaintiffs, N.B., also seeks
monetary damages on his own behalf under the Rehabilitation Act.

Although the defendant previously elected tevaer the plaintiffs’ claims, this time she
moves to dismiss the second amended complaisupat to Fed. R. Civ. P. 12(b)(6) for failure
to state a claim upon which relief can be g¢ean The second amendedmplaint does not set
forth any new claims, but it adds four plaintiféisd some additional factualegations to address
concerns expressed in the opinionctass certification of the prior district judge assigned to this
case.SeeMem. Op. & Order, Dkt. # 45 (Pallmeyer, J.). For the reasons set forth below, the
defendant’s motion is denied.

REGULATORY BACKGROUND

Through the Medicaid program, the federavgrnment and the states provide medical
assistance to needy aged or disabled persons and to families with dependent children whose
income and resources are insufficient to cover the cost of Saed2 U.S.C. § 1396. A state’s
participation in the Medicaid progm is optional, but states chawg to participate must operate
the program in conformity with federatatutory and regulatory requiremertsge id.8 13964,
Wilder v. Va. Hosp. Ass'@96 U.S. 498, 502 (1990). Some types of medical assistance covered
by Medicaid are optionale(g, dental servicessee Bontrager v. Indiana Family and Social
Servs. Admin.697 F.3d 604, 605 (7th Cir. 2012))—while others (like the EPSDT program) are

not. See generally2 U.S.C. § 1396a(a)(10)(A) (identifyingnedical assistare services that

! The claims for prospective declaratory and injunctive relief against the Director in her official
capacity are not barred by the Eleventh Amendnige. Ex Parte Young09 U.S. 123, 159-60
(1908);Council 31 of AFSCME, AFL-CIO v. Quin®30 F.3d 875, 882 (7th Cir. 2012).

2The damages claim against the Director in her official capacity is permitted because § 504 of
the Rehabilitation Act apies only to state activities tha¢aeive financial assistance from the
federal government; “a state’s decision to accept such assistance is a decision to waive its
Eleventh Amendment immunityBruggeman v. Blagojevi¢i324 F.3d 906, 912 (7th Cir. 2003).



must be provided in state plan§ach state participating in the Medicaid program must submit

for approval to the U.S. Secretary of Health and Human Services (“HHS”) a plan setting forth
the services that the state will provide in its Medicaid program (“state pRatjaszewski v.

Maram, 383 F.3d 599, 601 (7th Cir. 2004). |lllinois participates in Medicaid, and HFS
administers the state’s program pursuant to the requirement that states designate a single agency
for that purposeSee42 U.S.C. § 1396a(a).

EPDST is a Medicaid programroviding comprehensive and preventive healthcare
services for children under age twenty-one who are eligible for MediSa¥l.id.§ 1396d(r).
Among other things, EPSDT requires the availability of screening services that provide “a
comprehensive health and dey@hental history (including asssment of both physical and
mental health development)ld. 8 1396d(r)(1)(B)(i). A state Mediadiplan must provide or
arrange for providing “such screening services in all cases where they are requiested.”

8§ 1396a(a)(43)(B). The state plan must alsorayeafor, directly or by referral, “corrective
treatment the need for which is disclosed by such child health screening serlces.”

8§ 1396a(a)(43)(C). Further, a stamust provide “necessary health care, diagnostic services,
treatment, and other measures . . . to correct or ameliorate defects and physical and mental illnes
and conditions discovered by the screening sesviwhether or not such services are covered
under the State planld. 8 1396d(r)(5).

State plans may cover part or all of the cost of home and community-based services in
cases where, but for the provision of such ises; the individuals would require the level of
care provided in a hospital, nursing home, or intermediate care facility for the mentally retarded.
42 U.S.C. 8§ 1396n(c)(1). States may, howeveraiobivaivers from the federal government for

the provision of home and community-based s®mwias “medical astance” under the state



plan.1d. § 1396n(c)® Under such waivers, services canvevided to individuals to help them

avoid institutionalization, without being subjetite usual statutory requirements, including

statewide availability, comparability, and income eligibility; 42 C.F.R. § 441.300.
DISCUSSION

A complaint must contain a “short and plastatement of the claim showing that the
pleader is entitled to relief.” Fed. R. Civ. P. 8(a)(2). Put another way, the complaint must give the
defendant “fair notice” of theclaim and the grounds supporting Bell Atlantic Corp. v.
Twombly 550 U.S. 544, 555 (2007ndep. Trust Corp. v. Stewart Info. Servs. Cof&5 F.3d
930, 934 (7th Cir. 2012). To avoid dismissal, a ctammp must state a claim for relief that is
“plausible on its face”™—a standard requiring more than a “sheer possibility” that the defendant
has acted unlawfullyAshcroft v. Igbal 556 U.S. 662, 678 (2009) (citingvombly 550 U.S. at
556, 570). A complaint must suggest that the plfiihas a right to relief, providing allegations
that “raise a right to relfeabove the speculative levelTwombly 550 U.S. at 555Tamayo v.
Blagojevich 526 F.3d 1074, 1084 (7th Cir. 2008). Furtteecourt takes all ofhe well-pleaded
allegations as true and canges them in a light most favorable to the plaingintiago v. Walls
599 F.3d 749, 756 (7th Cir. 2010).

The Department moves to dismiss the complaint, arguing that the plaintiffs fail to identify
any “right” secured by federal law that the Department is violating, as required to state a claim
under 8§ 1983, and further contending thataasatter of law, the ADAand the Rehabilitation
Act do not require it to create new programsptovide integrated services. In response, the
plaintiffs contend that the EPSDT program and the ADA and Rehabilitation Act, including their

implementing regulations, establish an individually enforceable right of access to appropriate

3 A list of current home and community-based sesi(HCBS) waiver programs in lllinois can
be found online at http://wwwz2.illinois.gov/higédicalPrograms/HCB®ages/default.aspx.



care for mental and behavioral disorders in the most integrated setting. The Court notes that in
two cases presenting nearly identical claims by individual plaintiffs, Judge Myerscough in the
Central District of lllinois rejected the defendant’'s motion to dismiss ADA and Rehabilitation
Act claims.See J.T. ex rel. A.F. v. Hamad¢o. 12 C 3203, 2012 WL 4760645 (C.D. Ill. Oct. 5,
2012);S.B. ex rel. W.B. v. Hamaso. 12 C 03077, 2012 WL 4740291 (C.D. Ill. Oct. 3, 2012).

l. Rights Under Medicaid’s EPSDT Program

In Count I, the plaintiffs alige that the Department viotat their rights under the EPSDT
provisions of Medicaid, 42 U.S.C. 88 1396a(a)(4B)96d(r), by failing to provide statutorily
mandated services. 2d Am. Compl. { 201. The ridats contend that nothing in the EPDST
provisions can be read to create a federal right enforceable through § 1983.

Section 1983 creates a federal remedy agangone who, under color of state law,
deprives “any citizen of the United States . . . of any rights, privileges, or immunities secured by
the Constitution and laws.” 42 U.S.C. § 198&e Maine v. Thibouto448 U.S. 1 (1980)
(recognizing the availability of suits to enforcelividual rights under the Social Security Act).
The Supreme Court has set outeth factors for courts to consider in determining whether a
statute creates enforceable tggh*(1) Congress must have intended that the provision in
guestion benefit the plaintiff’; (2he asserted right must not \se vague and amorphous that its
enforcement would strain judicial competence’; &d‘the provision giving rise to the asserted
right must be couched in mandatory, rather than precatory, tefdarihed Parenthood of Ind.,

Inc. v. Commissioner of Ind. State Dep’t of Hea®l®9 F.3d 962, 972—73 (7th Cir. 2012)
(quoting Blessing v. Freestoné20 U.S. 329, 340-41 (1997)). A statute that satisfies these

factors is presumptively enforceable through 8§ 198ssing 520 U.S. at 341, but nothing

*In the cases before Judge Myerscough, the rmpeat did not move to dismiss the Medicaid
EPSDT claims.



“short of an unambiguously conferred rightill] support a cause of action brought under
§ 1983.”Gonzaga University v. Dp&36 U.S. 273, 283 (2002).

The defendant correctly points dimiat under the framework &lessingandGonzagaa
complaint must allege a violation of a fedeight, not merely of federal law. Mem., Dkt. # 58
at 3. Gonzagaclarified that a cause of actionnder 8§ 1983 must be supported by an
“unambiguously conferred right,” and not broademgwar “benefits” or “interests.” 536 U.S. at
283. The Department therefore contends that Coisndléficient as a matter of pleading because
the plaintiffs have alleged “only that Defendantlated the law; not that they have been denied
Congressionally-created federajhts.” Mem., Dkt. # 58 at 10. The complaint states, however,
that the plaintiffs seek to @rce their “rights . . . under the Early and Periodic Screening,
Diagnostic and Treatment (EPSDT) provisions of..the Social Security Act,” and that by
failing to provide “medically necessary intensive home and community based services,” the
defendant has deprived them of theirgiaty “rights.” 2d Am. Compl. {1 8, 200-201. Although
Medicaid does not expressly provide for a pterright of action, the Seventh Circuit has
recognized that certain of its provisions may be enforced through 8§ B888ager v. Ind.
Family & Soc. Servs. Admirn697 F.3d 604, 607 (7th Cir. 2012) (holding that there is a private
right to enforce 8§ 1396a(a)(10)(A), which marefathat state medicalssistance programs
provide certain care and services—theredicadly necessary dental procedurese Bertrand
ex rel. Bertrand v. Maram95 F.3d 452, 456-57 (7th Cir. 2007) (collecting cases and assuming
a private right to enforce Medicaid 8§ 1396a8)( The defendants do not distinguish EPSDT
program from the Medicaid provisions that tBeventh Circuit has found to be enforceable

through 8 1983 and the Court notes that § 1396a(a)(8), at isBmnirager,is part of the same



statutory subsection as § 1396a(a)(43), the prireER®$DT provision; both are enumerations of
what a “State plan for medical assistanugst providée

The Department fails to clearly identify the thi8lessingfactors in its argument that the
EPSDT provisions are not enforceable, simplyuarg instead that Congress did not intend to
create individually enforceable rights when it created the EPDST progrénenmsovski ex rel.
Memisovski v. Patlahe defendants argued that these sprogisions do not confer rights, yet
they failed to make an argument incorporating the three-factor test outliBésssing No. 92 C
1982, 2001 WL 1249615, at *5 (N.D. lll. Oct. 17, 200Ihe court wasted littl@me in denying
the defendant’s motion to dismiss in this respect, noting that it was “unable to locate any cases
finding that the EPSDT provisions did not satisfiy elements of the three-part inquiryd.
More recently, the Seventh Circuit held that 42 U.S.C. § 1396a(a)(10)(A), the Medicaid
provision requiring states to provide medicassistance to all eligible individuals, was
enforceable through § 198Bontrager 697 F.3d at 607. The defendant attempts to distinguish
Bontrager by arguing that, unlike the plaintiff in that case, the plaintiffs here seek
“programmatic” relief. Def.’s Mem. Supp. Mot. 8niss 4-5. As discussed further below, this
argument is unavailing.

Application of all threeBlessingfactors persuades the Court that the EPSDT provisions
are enforceable as private rights through 8§ 1983t,Rhe plaintiffs are intended beneficiaries of
the programSee Blessing20 U.S. at 340. The complaint sufficiently alleges that the plaintiffs
are “persons in the State who are under the age of 21 and who have been determined to be

eligible for medical assistance including servidescribed in sectioh396d(a)(4)(B),” including



the “early and periodic screening, diagnoséind treatment services” defined in § 13964d(r).
“The statute requires that participatisgtes provide such care and servitesall individuals

who meet the plan eligibility requirements and are under the age of twentySbe.éx rel.
Dickson v. Hood391 F.3d 581, 603 (5th Cir. 2004). Second, there is nothing about the EPSDT
program that is “so vague and amorphous thiat enforcement would strain judicial
competence.See Blessings20 U.S. at 340-41. The statute seith four requirements; states
must(i) “inform[]” the eligible minors of the availability of EPSDT services; (i) “provid[e] or
arrang[e] for screening services when they are requested; (iii) “arrang[e] for tis@rec
treatment”; and (iv) “report[] to the Secretary” certain statistics.” It might not befeaa state

to comply with these requirements, but tleag not “vague and amorphous.”. Third, the statute

uses “mandatory, rather than precatory, terneé Blessing520 U.S. at 341. As stated, the

® Whether the appropriate doctor made the required “determination” is a factual issue that must
be resolved in the plaintiff§avor at this point. As the defendant points out, under 42 U.S.C. §
1396a(a)(43)(C), the minor's “need” for sem@s must be established in a healthcare
professional’s screening. DefMem. Supp. Mot. Dismiss 8ee89 Ill. Admin. Code 8§ 140.485.
Under the lllinois EPSDT program, screenings eonducted by a Medicaid recipient’s Primary
Care Provider (PCP). Healthy Kids lllinois Health Connect,
https://www.illinoishealthconnect.contients/healthykids.aspx. The plaintiffs have alleged that
they each have a medical need for home and community-based services, and that the defendant
has denied them such services. In addition, thefffsi have each alleged an immediate risk of
institutionalization, evidenced by prior placertenin psychiatric hospitals for lack of
alternatives.See Capehart v. Terrell695 F.3d 681 (7th Cir. 2012) (plaintiff seeking an
injunction under 8 1983 was required to show mmniediate[] . . . danger of sustaining some
direct injury”). Id. at 684. The parties will have an opportyrto develop the facts surrounding

the plaintiffs’ demonstration of ndéal need. But at this stagetbe proceeding, this Court finds

that complaint sufficiently alleges that the plaintiffs have a medical need for services. Finally, the
Court notes that the defendant’s suggestion (M&Ht. # 58 at 9 n.1) that this alleged factual
deficiency implicates the Court's subject matter jurisdiction confuses the merits and
jurisdictional inquiries.See generally Bovee v. Broow82 F.3d 743, 744 (7th Cir. 2013) (“If
failure on the merits equated to a lack ofigdiction, only plaintiffs could get effective
judgments.”). If it turns out that the plaintiffs have not complied with statutory prerequisites to
obtain the services they seek, their claim will fail, but that does not mean that the Court lacks
jurisdiction to hear the claim, which arises under federal law and therefore satisfies the
requirements of 28 U.S.C. § 1331.



EPSDT services are listed as an element that a state assistance progsaprdvide for.” 42
U.S.C. § 1396a(a)(43).

Many other courts have cdnded that various EPSDT geirements are enforceable
under 8§ 1983See, e.g., S.D. ex rel. Dickson v. Ho881 F.3d 581, 602—-06 (5th Cir. 2004)
(EPSDT provision, 42 U.S.C. § 1396a(d))(A), satisfies all of theBlessingfactors post-
Gonzagd Westside Mothers v. Havem&89 F.3d 852, 863 (6th Cir. 2002) (Medicaid-eligible
children are the intended beneficiaries of EPSDT; the services must be provided to them; and the
provisions are not too vague or amorphassthey are listed in the statutBgdiatric Specialty
Care, Inc. v. Arkansas Dept. of Human Ser283 F.3d 472, 478-79 (8th Cir. 2002) (recipients
had federal right to EPSDT sa&es, enforceable through 8 1983Falazar v. District of
Columbig 729 F. Supp. 2d 257, 268-71 (D.D.C. 201@rc{®n 1396a(a)(43) “unambiguously”
confers a private right enforceable un@@mazagg Rosie D. v. Romney10 F. Supp. 2d 18, 52
(D. Mass. 2006) (plaintiffs properly invote§ 1983 and proved vialion of EPSDT)see also
Miller by Miller v. Whitburn 10 F.3d 1315, 1319 (7th Cir. 1993) (EPSDT services satisfied pre-
Blessingand Gonzagaframework for § 1983 claims). The Court agrees with the weight of
authority.

Defendant cites no authority to the contranstead, in an effort to demonstrate that
Congress did not intend to create the “right” plaintiffs allege, the Department characterizes the
relief that plaintiffs seek as “programmatic,” obligating the State to “create” or “devise” a new
“program” for the provision of mental healdervices—a remedy thatefendant suggests is
inconsistent with the statutory language. Mem., Dkt. # 58 at 9-10. RelyinGodims v.
Hamilton, 349 F.3d 371 (7th Cir. 2003), the Departmeatintains that EPSDT is a “service,”

not a “program,” and that the Seventh Circuihdse its words carefully” because Congress did



not intend for states to have programs in placehe provision of mental and behavioral health
services. This is a semantic distinction thatrs no weight; the Department does not identify
criteria that distinguish a “program” from a “service” other than to suggest that if many people
are entitled to the services that the plaintiffs are seeking, that relief requires the creation of a
“program.” That widespread relief may be warted, however, does not exempt the Department
from compliance with statutory requirements; indual rights conferred by the statute are not
forfeited simply because compliance may reguior be facilitated by, “systemic” or
“programmatic” changes to the Department’s administration of the Medicaid pr8gram.

In any eventCollins does not support the Department’s argumentCubllins, two
children who had been diagnosed with variousntal illnesses file@ class action suit under
§ 1983 against Indiana state officials, alleginglations of the EPSDT provisions and seeking
Medicaid coverage for treatment in psychiatric residential treatment facilities (PRTFs). 349 F.3d
at 372. The district court found that placemenPRTFs qualifies as “mezhl assistance” that
was necessary to “correct or ameliorate” fagients’ psychiatric conditions under EPSDT and
granted summary judgment in favor of the plaintiffs.The Seventh Circuitfirmed the district
court’s grant of an injunction that preventiedliana from denying coverage of PRTFs for any
Medicaid-eligible individual under the age ofdamty-one when such treatment is found to be

medically necessaryid. The court found that PRTFs fall withthe definition of “inpatient

® The Department’s argumentsal confuses the question of the validity of the individual
plaintiffs’ claims with the scope of the rdlisought by the putates class. The individual
plaintiffs do not eschew individual relief favor of class relief; they seek boBee, e.g.SAC |

6 (“The Plaintiffs, individually and on behalf @he Class, seeks [sic] prospective injunctive
relief...”); Request for Reliefsubparagraphs (b) and (c) (seeking declaratory and injunctive
relief “in favor of the Plaintiffs and the Class”). @lDepartment’s concermslate, if to anything,

the scope of declaratory and injunctive reliefdney the claims of the individual defendants; that
qguestion has no bearing on whether the individuahptts have stated a viable claim that they
are entitled to residential andforhome mental health andhzevioral services under EPSDT.

10



psychiatric hospitals” under 42 U.S.C. § 1396d(a)(1d)at 375. Contrary to the defendant’s
argument in this case, tigollins court used the words “program” and “service” interchangeably
when referring to the EPSDT provisions of Medic#éid.at 372, 374. Further, the distinction that

the defendant attempts to draw between these terms played no role whatsoever in the court’s
analysis, nor is it relevant in determining congressional intent, since the statute does not speak to
such a distinctionCollins, which held that the EPSDT regements mandate the provision of
medically indicated treatment in residentitleatment facilities, pports the plaintiffs
interpretation of the statutory language at issue.Ha any event that language itself is the best
evidence of Congress’s intent, and, as discussed further below, the statute mandates the EPSDT
services that the plaintiffs are suing to obtain.

The defendant also argues EPSDT cannot bestlurce of the plaintiffs’ alleged rights
because the requested “home and community-based services” are not within the ambit of 42
U.S.C. 8§ 1396a(a), which sets forth the requicedtents of state plans. Mem., Dkt. # 58 at 7.
That is simply not so. Section 1396a(a)(4®hich requires state plans to provide EPSDT
services, does not exclude home and commuragedd services; to the contrary, it requires,
without limitation, state plans for rd&al assistance to “arrange f@lirectly or through referral
to appropriate agencies, organiaas, or individuals) correctiveeeatment the need for which is
disclosed by such child health screening servicese42 U.S.C. § 1396a(a)(43)(C). Similarly,
subsection (r) of 8§ 1396d defines EPSDT servicesmdtude (in addition to screening, vision,
dental, and hearing services), any other Medisaiwice listed in § 1396d(a) that is needed to
“correct or ameliorate defects and physical arahtal illnesses and catidns discovered by the
screening services, whether or not such sesviare covered under the State plan.” 42 U.S.C.

8§ 1396d(r)(5). And directly belying the Departnt's claim that home and community-based

11



programs are not within the ambit of “Medicaid services,” section 1396d(a), which defines the
services that qualify as “medical assistance” under Medicaid, also expressly lists a variety of
healthcare services that may be provided in residential and in-home se8egs.e.g
§1396d(a)(7) (“home healthcare services”); § 139%di@ (“any medical or remedial services
(provided in a facility, a home, or other setting) recommended by a physician . . . for the
maximum reduction of physical or mental disability and restoration of an individual to the best
possible functional level”).

Not surprisingly, then, other courts ance tfederal government have recognized, this
language renders the states’ EAS@bligation extremely broad?arents’ League for Effective
Autism Servs. v. Jones-Kell&89 Fed. App’x 542, 549 (6th Cir. 200®atie A. ex rel. Ludin v.

Los Angeles County81 F.3d 1150, 1154 (9th Cir. 2008H,D. ex rel. Dickson v. Hop@91

F.3d 581, 593 (5th Cir. 2004); U.S. peof Health & Human Servslnderstanding Medicaid

Home and Community Services: A Primer 10-11 (2000),
http://aspe.hhs.gov/daltcp/repg/primer.pdf (“[Tlhe EPSDT component now covers the
broadest possible array of Medicaid servicesuuhiclg personal care amdher services provided

in the home.”). At the pleading stage, therefores ourt cannot conclude that the services the
plaintiffs seek access to—which are more intensive than the weekly counseling and medication
management available in community wellness centers, but shanstitutionalization—are
unavailable as a matter of law.

For all of these reasons, the plaintiffs have a right to enforce under § 1983 the alleged

violations of the EDSDT provisions 42 U.S.C. 81396a(a)(43) and § 1396d(r).

12



I. Rights Under the ADA and Rehabilitation Act

In Counts Il and Ill, all plaintiffs seeinjunctive and declaratory relief under the ADA
and the Rehabilitation Acgnd in Count IV, plaintiff N.B. also seeks money damages pursuant
to the Rehabilitation Act. The plaintiffs state that they are qualified individuals with disabilities
who are being denied publicfits and services. 2d Am. Compl. 1 204-207. They also claim
that HFS’s actions are in violation of the “integration mandate,” which requires public entities to
administer services, programs, and activities in the most integrated setting appropriate to the
needs of disabled individuals. 2d Am. Compl. § 207.

The defendant contends that neither the ADAthe Rehabilitation Act creates a private
right of action for these alleged violations. She argues that the claims are not for disparate
impact, intentional discriminatiomyr failure to reasonably accommodate, which she says are the
only three theories of liability under these statutes that have been recognized by the Seventh
Circuit. Mem., Dkt. # 58 at 10. She further contetits “[n]o reading of the plain language of
Title 1l of the ADA or Section 504 [of the Rehétation Act] supports a @nclusion that either
statute mandates public entities to affirmatively create and administer programs to deliver
services in the most integrated setting appropriate to the needs of the diddbledl’].

Title Il of the Americans with Disabilities Act provides: “Subject to the provisions of this
subchapter, no qualified individual with a digdp shall, by reason of such disability, be
excluded from participation in or be denied the benefits of services, programs, or activities of a
public entity, or be subjected discrimination by any such entity.” 42 U.S.C. § 12132. One of
Title 1I's implementing regulatins provides that “[a] public entity shall administer services,
programs, and activities in the most integrated setting appropriate to the needs of qualified

individuals with disabilites.” 28 C.F.R. 8§ 35.130(dradaszewski ex rel. Radaszewski v. Maram

13



383 F.3d 599, 607 (7th Cir. 2004). The “most integrated setting appropriate” is in turn defined as
“a setting that enables individuals with disabilittesinteract with nondisabled persons to the
fullest extent possible.” 28 C.F.R. pt. 35, App. A, p. 450.

Section 504 of the Rehabilitation Act, 29 U.S8794(a), contains an antidiscrimination
provision similar to the ADA'’s that applies to ®girograms and activities that receive federal
funding. See Radaszewskd83 F.3d at 607. The corresponding integration regulation also
mandates that recipients administer their programs in the most integrated setting appropriate to
the needs of qualified disabled individugee28 C.F.R. § 41.51(d). In Iig of the similarities
between the ADA and the Rehabilitati Act, courts must apply ¢m in a consistent manner.
Radaszewski383 F.3d at 607n Radaszewskithe Seventh Circuit held that its analysis under
the ADA applied with equal force to Rehabilitation Act clairas.

In arguing that the ADA and the Rehabilitation Act do not provide a basis for the
plaintiffs’ claims, the defendant concedes that statutes provide remedi for individuals but
argues that they do not impose a right to the kind of systemic or “programmatic” relief the
plaintiffs purportedly seek. The defendant's concession is appropriate. It is settled that
individuals may directly sue state afifals for injunctive relief under the ADARadaszewsk883
F.3d at 606. IrDImstead v. L.C. ex rel. Zimrinthe Supreme Court held that states are obligated
to provide community-based treatment to individuals with mental disabilities when “when the
State’s treatment professionals determine that plactement is approprigtthe affected persons
do not oppose such treatment, and the placemenbeaeasonably accommodated, taking into
account the resources available to the State anddeds of others with mental disabilities.” 527
U.S. 581, 607 (1999). The Court centered its holdir@und the notion that “unjustified isolation

.. . Is properly regarded as discrimination based on disabllityat 597.

14



Because unjustified isolation is a form ofiscrimination” against disabled individuals,
and the plaintiffs allege that the state sab§ them to unnecessary institutionalization, the
defendant’s argument that the plaintiffs failpmperly allege an appropriate theory of liability
fails. The plaintiffs here have adequately placed the defendant on notice that they are claiming
discrimination in the provision of mental health treatment for minors on Medicaid. They state
that HFS’s actions constitute “unlawful disomation,” that HFS “discriminates” against the
plaintiff by failing to provide integrated services, and that HFS *“has and continues to
discriminate” by unnecessarily segreggtithe plaintiffs. 2d Am. Compl. { 207-209. These
allegations may, or may not,que well-founded, but for purpose$this motion the Court must
credit them and they suffice to plausibly set forth a claim for relief premised on the ADA’s anti-
discrimination provisions. Moreover, the plaffs invoke in their complaint 28 C.F.R.
8 35.130(b)(7), which provides that public entitiesstnmnake reasonableadifications to their
practices in order to avoid discriminating the basis of disability. 2d Am. Compl. | 42. The
Seventh Circuit has held,itlv respect to this Title 1l regulation, that “the duty to accommodate is
an independent basis of liability under the ADAVisconsin Community Servicd65 F.3d at
753. The reasonable modification theory of ADA ligp might be an addibnal, or alternative,
basis for the plaintiffs’ claim$.

The Department next contends that the ABAd Rehabilitation Actgdespite providing
remedies for individual instances of discrimination, do not provide a generalized standard of care

that creates a right to “programmatic” relief. This argument, and the Department’s reance

" Plaintiffs are not required to plead theoriesrelief; they must simply put the defendant on
notice of the factual basis for their clainkkatmaker v. Memorial Medical Centeg19 F.3d 741,

743 (7th Cir. 2010) (explaining that “plaintiffs fiederal courts are not required to plead legal
theories” and that “citing the wrong statute needn't be a fatal mistake, provided the error is
corrected in response to the defendant's mdaosummary judgment and the defendant is not
harmed by the delay in correction”).
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Jamie S. v. Milwaukee Public Schqot68 F.3d 481 (7th Cir. 2012) echoes the defendants’
analysis of the commonality and typicality requirenseof class certification; they are a poor fit
as an attack on the pleadings. The plaintiftesre made detailed ajjations regarding their
disabilities and the failure of the state to provide treatment except in the most acute cases, in the
most restrictive settings. As noted above in dssing this argument in the context of the
Medicaid EPSDT requirements, the “programmatic” nature of the plaintiffs’ claims results from
the state’s alleged failure to provide access to home or community based services in most cases
and its overuse of institutionalization system-wide, despite the integration mandate. To the extent
they do seek to remedy “systemic” failures, thenpitis will have to pay heed to the discussion
in Jamie Sregarding the need to show an illegal policy rather than merely alleging that each
plaintiff suffered as a result of dispagatiolations of thantegration mandateéSee668 F.3d at
497-98. But the defendant’s “pr@nmatic relief” argment does not undermine the viability of
the plaintiffs’ individual claims. They each allege discrimination as a result of specific failures to
enforce the integration mandate, dhdt is enough to state a claim.
The defendant further argues tl@limsteadis not a mandate to create new programs to

administer home and community-based servicesnM®Kkt. #58 at 11. This argument rests on
the premise that the plaintiffs seek new programs or services rather than a modification of the
place and manner in which the State currently makes services available to the plaintiffs.
Rejecting this analytical appmoh, the Ninth Circuit observed:

If services were determined to constitute distinct programs based

solely on the location in which they were provid€dimsteadand

the integration regulation would be effectively gutted. States could

avoid compliance with the ADA simply by characterizing services

offered in one isolated location as a program distinct from the
provision of the same services in an integrated location.
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Townsend v. Quasin328 F.3d 511, 517 (9th Cir. 2003). The plaintiffs’ desire for appropriate
treatment in a non-hospital setting is not inherently a redoreatnew program; rather, it speaks
to how and where services are available.

In any case, the Seventh Circuit has held that nothing in the ADA or regulations requires
that the services being sought in an integrated community setting “already exist in exactly the
same form in the institutional settingRadaszewski383 F.3d at 611. If differences in service
delivery were enough to defeat a claim seeking community-based care, “then the integration
mandate of the ADA and the Rehabiiibem Act would mean very little.’ld. States may be
required to make reasonable nfaxditions, unless they can demonstrate that doing so would
“fundamentally alter the nature of the servipepgram, or activity.” 28 C.F.R. 8 35.130(b)(7);
see Olmsteab27 U.S. at 60FRadaszewskB83 F.3d at 611.

With respect to the Rehabilitation Act claim, the defendant again argues that the state is
not obligated to affirmatively create any programs, ciBmytheastern Community College v.
Davis, in which the Supreme Court stated that Section 504 does not impose an “affirmative-
action obligation on all recipients ofderal funds.” 442 U.S. 397, 411 (1979). Bdavis does
not stand for the proposition that the Rehabilitation Act does not impose any “affirmative”
obligations, as the defendant suggestsAlexander v. Choateghe Court responded to severe
criticism of this language fror@avis, clarifying that “affirmative action” referred in context to
fundamental alterations in a prograr service, rather than the reasonable modifications they are
obligated to provide. 469 U.S. 287, 300 n.20 (1985). The language does not provide a way to
evade the RA’s integration mandate, at least on the pleadings as a matter of law.

The Department further observes that, despurporting to seek “integration,” the

plaintiffs appear to seek services including plaent in a residential treatment facility, while

17



maintaining that psychiatric institutions and hospitals are restrictive settings. Mem., Dkt. # 58 at
13. Although it does appear that the plaintiffsldhe defendant employ different, and possibly
inconsistent, terminology to describe various types of treatment séttimggleadings put the
Department on notice that the plaintiffs seek services in a setting more integrated and less
isolated than a hospital or psychiatric institutialthough residential and-jpatient care in some

form is within the ambit of the services they se&ee J.T. ex rel. A.F. v. Hamdgo. 12-cv-
03203, 2012 WL 4760645, at *5 (C.D. Ill. Oct. 5, 2012)B. ex rel. W.B. v. HamoNdo. 12-CV-
03077, 2012 WL 4740291, at *4 (C.D. lll. Oct. 3, 2012)aflis enough to state a claim for relief
under the non-discrimination andtegration provisions. The Court notes again, however, that
variations in the type of relief sought andfi@quired by plaintiffs may be relevant to the
certification of the putative clasSee Jamie S668 F.3d at 498-99.

Further to its arguments regarding the absence of a right under the ADA and the
Rehabilitation Act, the Department contends that the regulations discussing the integration
cannot be the source of any federal rightoeseable through section 1983. The Department
concedes that the regulations do in fact “a@pp®” create rights and causes of action, but
contends that they are a nullity because reguiatcan only implement rights created by their
authorizing statutes. The principle underlying #rgument is sound. “Language in a regulation
may invoke a private right of action that Congréssugh statutory text created, but it may not
create a right that Congress has nétiéxander v. Sandovab32 U.S. 275, 291 (2001). But,
because this Court has already concluded thatrelevant statutes mandate integration and
provide an enforceable right, it need not dwell on this argument. The regulations implement the

integration mandate set forth in the statutes.

8 This dissonance was noted by Judge Pallmeyer asSeeMem. Op., Dkt. # at 3 n.7.
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The plaintiffs have statedlaims for disability disemination under the ADA and the
Rehabilitation Act in Counts Il and IIThey allege that they are disabled and that the state failed
to provide them with necessary treatment in an appropriate setting. The Department’s concerns
with “programmatic relief” are more properly directed at the class certification issupse$ant
purposes, because injunctive relief is permitted under the relevant statutes, the viability of the
plaintiffs’ claims are not undermined by the natofethe relief they request in the complaint.
With regard to Count 1V, plaintiff N.B.’s individual claim for monetary damages under the
Rehabilitation Act, the dendant makes no separaegument as to why it should be dismissed,
and therefore the Court doest address that count hére.

lll.  Class Claims

In a cursory argument (that purports, impropeidyincorporate the Department’s brief in
opposition to the motion for class certification)e tBepartment contends that the claims for
class-wide relief must be disssied because the plaintiffs “merely seek| Jto initiate a process
through which highly individualized determinations of liability and remedy are made.” These
arguments are not directed at whether the allegsiin the complaint provide sufficient notice of
claims for relief that are plausible. As evidenced by the defendant’s attempt to rest on arguments
presented elsewhere, the argument relates to class certification and in particular, whether the
issues to be decided are sufficiently commorthi class members and whether the plaintiffs’
claims are sufficiently typicalSee Fed. R. Civ. P. 23(a). The Court will determine the
appropriateness of classrtification in due course, but thefendants’ arguments do not supply

a valid basis for dismisspursuant to Rule 12(b)(6).

®The Court also does not address fhepartment’s arguments that the claims of plaintiff S.B.
must be dismissed because $las a claim pending in another court; the Department has now
withdrawn this part of its motion upon the plaififgi representation that the S.B. in this case is
not that same one who is a plaintifithe Central District of lllinois.
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*kk

For the reasons set forth above, the defendant's motion to dismiss [Dkt. # 57] is

47t

Date: December 5, 2013 John J. Tharp, Jr.
United States District Judge

DENIED.
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