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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OHLLINOIS
EASTERN DIVISION

SALLY MAE WHITE,
Plaintiff, No. 11 C 8040
V. Magistrate Judge Susan E. Cox

MICHAEL J.ASTRUE, Commissioner of
Social Security,

Defendant.

MEMORANDUM OPINION & ORDER

Ms. Sally Mae White seeks judicial review of a final decision of the Commissioner of the
Social Security Administration (“SSA”) denying her application for Disability Insurance
Benefits (“DIB”) and Supplemental Security Income (“SSI”) under Titles Il and XVI of the
Social Security Act (“Act”). Ms. White filed a Motion for Summary Judgment, seeking a
judgment reversing or remanding the Commissioner’s final deddiin19]. For the reasons
set forth below, Ms. White’'s motion is granted and her case is remanded to the SSA for further

proceedings.

PROCEDURAL HISTORY

On April 4, 2007, Ms. White applied for disability insurance benefits and supplemental
security income claiming that a combinationimipairments, including knee pain, foot cramps,

high blood pressure, and depression, prevented her from worKing.Commissioner denied

'R. at 163-67, 186.
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Ms. White’s applications initially on May 30, 2007, and upon reconsideration on August 31,

20072 Ms. White subsequently requested a hearing with an Administrative Law Judge ((ALJ").

A hearing took place in front giLJ John Kraybill on March 11, 2009Following the
hearing, the ALJ issued a decision denying benefits, concluding that Ms. White was not disabled
within the meaning of the Act at any time after her application was®filEde Appeals Council
denied review, making the ALJ's decision the final decision of the CommisSidf®rWhite

filed this action on November 11, 2011.
. FACTUAL BACKGROUND

This section is a brief review of the factstie medical record that the ALJ reviewed at
Ms. White’s hearing and considered when rendering his decision. These facts provide a
summary of Ms. White’'s medical history ancetreasons she applied for disability. We begin
with her personal history and continue withavwerview of her short medical record from before
her application for disability. Next, we discussr application and henedical history following
her application until her ALJ hearing. We then summarize the ALJ hearing testimony and the

ALJ’s decision.

’R. at 114-18, 125-34.
% R. 135-36.

4R. at 75.

5R. at 66.

R, at 15-18.
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A. Ms. White’'s Personal Background

Ms. White was born on June 15, 1958, makiney 50 years old on the date the ALJ
issued his final decisioh.She is five feet, seven inches tall and weighed 198 pounds on the date
of her applicatiod. Ms. White graduatefrom high school in 1976. Two years later, she got a
job working as a copy operatorthe accounting firm Ernst and Youtfy.She had her first and
only child in 1980, a son who she raised on her Bwiis. White left Ernst and Young in 1993,
after which she held a number of different jobs. She worked on an assembly line at ABC NACO
National Casting from 1994-2000.She also worked as a cook at Preferred Meal Systems from
2003-20052 Her most recent job was as a housekeap8unrise Senior Living Services from
August 2006 to February 2067 Ms. White married in 2008. In 2002, Ms. White suffered two
separate hardships when her younger sister passed away and she lost her apalrin2€od,

Ms. White’s husband left héf. That same year, her son’s first child died of pneumonia at
sixteen months of ag@. At the time of her application, Ms. White had no income and no

resources and she received food stathps.

"R. at 63, 182.
8R. at 185.
°R. at 191.
R, at 294.
d.

2R, at 193.
BR. at 187.
¥d.

R, at 294.
¥R, at 393.
R, at 294.
®Bd.

R. at 166.
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B. Pre-Application Medical History

We begin our review of Ms. White’s relevapast medical history starting in 2002 and
ending with her application in April 2007. 002, Ms. White started to suffer from major
depressive disorder. There are no corresponding medical records to document this 2002
diagnosis. However, in 2007, Ms. White’'s treating psychiatrist, Adedapo Williams, M.D.,
conducted a medical assessment of her ability to do work related activities based on her mental
impairments® In his assessment, Dr. Williams noted she had suffered from major depressive
disorder since February 2082This is corroborated by another record from a visit to Dr.
Williams in February 2007, wherein he not#tat Ms. White alleged she suffered from

depression all her life, but it got worse in 2002 whensister died and she lost her apartrient.

The bulk of Ms. White’s medical recardare from 2006-2009. In June 2006, Ms. White
went to Fantus Health Clinic complaining bilateral knee painral intermittent swelling®
Examination of her knees was essentially normal, and she was advised to take Motrin for 10
days? She was next seen in January 2007 for depressive symptoms after having lost her job at
Sunrise Senior Living Centét.At this visit, Ms. White complained of stress, appetite change,
sleep deprivation, and muscle paih§he also said she had knee pain for “many years” made

worse by the weathéf.Additionally, she described grief over her dead grandSoShe was

2R, at 355.
21 d.
2R. at 393.
ZR. at 270.
21d.
2 R. at 262.
2 1d.
71d.
2 d.
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diagnosed with osteoarthritis of bilateral knees and was referred to the Fantus psychiatric clinic

for treatment of her symptoms of depression.

The following month, Ms. White went to the ritas psychiatric clinic and met with her
treating psychiatrist, Dr. Williams, for the first time. During this visit, Ms. White complained of
insomnia, decreased appetite, and feelings of worthlessness, helplessness, guilt, and
hopelessnesS. Dr. Williams diagnosed Ms. White with major depressive disorder and
prescribed her two antidepressant medicatibiénding herself unresponsive to medication,

Ms. White returned to Dr. Williams in March 2007 alleging nothing had chatigkfier a

mental status examination (“MSE”), Dr. Williams noted that she was tearful and dysphidec.
assessed her with poor response to her medication and adjuiéte@ihiat same month at an
annual female examination, Ms. White reported feeling depressed and was assessed with

reactive depression due to the death of her granison.

C. Application for Disability

Ms. White applied for disability benefitsxd supplemental security income on April 4,
2007, complaining of right foot cramps, ptession, stress, and high blood pres$urén her
application, Ms. White alleged her disabilities first began to interfere with her work on January

1, 2007¥” She was unable to carry the mop and buokeessary for her cleaning position at the

2 R. at 263.
°R. at 394.
31d.
22 R. at 397.
3 d.
341d.
3 R. at 274.
% R. at 186.
71d.
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Sunrise Senior Center, and her pain prevented her from working fast éhobd$. White
indicated that she stopped working altogetberFebruary 14, 2007. She alleged that she is
unable to do even simple jobs because her rightd@hps so severely that she is forced to sit
down?® She also reported that she cries every*tlajhe SSA representative who filled out the

disability report observed that she had no trouble sitting, standing, or wéliking.

Following her application, Ms. White underwent an internal medicine consultative
examination for the bureau of disability determination services in May 200The evaluation
was conducted by Peter Biale, M.D., who assebsedvith painful knees, a painful right foot,
and psychiatric problenfé Dr. Biale’s examination of her rigtiwot and ankle did not reveal any
gross abnormalit§{’ Dr. Biale also concluded that Ms. White's “painful knees” had no

limitations > The range of motion testing of her bauakd joints were also within normal limits.

Also in May 2007 as part of her application, Ms. White underwent a psychiatric
evaluation by Harley G. Rubens, M.D., a consultant for the bureau of disability determination
services’ Dr. Rubens diagnosed her with a dysthyudtisorder and an adjustment disorder,
with mixed anxiety and depressiitDuring this evaluation, Ms. White described daily activities

that included doing some light cleaning,cnawave cooking, laundngoing grocery shopping

Bd.

¥d.

“Old.

“R. at 183.

2R, at 297.

“3R. at 300. Although Dr. Biale assessed Ms. White patychiatric problems, he left it to Dr. Harley
Rubens to address them in Dr. Rubens’ commnt psychiatric evaluation of Ms. White.

“d.

“d.

4R, at 297-300.

“"R. at 293.

8 R. at 296.

Page 6 of 31



with her mother, watching television, reading the Bible, and going to church every SuStiay.

alleged cyclic feelings of sadness and depression, but said she was able to continue to focus and
function® Dr. Rubens wrote that she describegusiinent anxiety and depression because of
finances; losses of loved ones including a grhildand a failed marriage; and anxiety about

her future and the pain she experienced in her Khekls. White was given a Global
Assessment of Functioning (“GAF”) Scale (DSNV Axis V) score of 65, indicative of

someone with mild symptoms but functioning pretty well.
D. Period Between Ms. White's Application and Her ALJ Hearing

In May 2007, Ms. White went to the emerggmoom at Stroger Hospital complaining of
knee stiffness and pain with sitting and standfrithe x-ray revealed arthritis and she was again
diagnosed with depression and degenerative joint pain in both ¥daelune 2007, Ms. White
returned to the Stroger Hospital emergency room for pain in her right foot, but the x-ray taken

during that visit was within normal limifs.

During a psychiatric visit to Dr. Williams in June 2007, Ms. White voiced symptoms of
poor sleep, tiredness, general anxiety, paranoia, arthritis pain, and feeling hopeless and
helpless?® Dr. Williams noted she still had poor response to her medications and subsequently

adjusted them?. Ms. White returned to Dr. Williams the following month with complaints of

YR, at 294.
°R. at 296.
Sd.
521d,
SR, at 291.
5 R. at 292.
S R. at 328.
% R. at 398.
571d.
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having crying spells and suicidal ideas with no plan or irffels. White also complained of
poor sleep and poor appetiteDespite these complaints, Dr. Williams’ progress notes from that

visit indicated Ms. White’s MSE was “essentially unremarkaffle.”

On July 30, 2007, Dr. Williams completed a medical assessment of Ms. White's
condition and ability to do work-related activities based on mental impairfierig. opined
that Ms. White had a “moderate” limitation due to tiredness, poor concentration, and low stress
tolerance?? Dr. Williams also indicated that Ms. White was moderately limited in the ability to
understand, remember and carry out short and simple instructions, maintain attention and

concentration for extended periods, and she was markedly limited with detailed instriictions.

Dr. Williams also determined Ms. White was markedly limited in sustaining an ordinary
routine without special supervision; markedly limited in maintaining regular attendance or
performing activities within a schedule; and markedly limitedlinareas of social interaction
and adaptatioff. Dr. Williams further assessed the plaintiff with marked limitations in

completing a normal workweek without interruptions from psychologically based symtoms.

In October 2007, Ms. White again sought treatment, and Stroger Hospital records
included complaints of right foot pain and the x-rays revealed degenerative joint isease.

During this visit, Ms. White said her medications were still not helping her mood and she was

%8 R. at 399.

€d.

4.

1 R. at 356.

2)d.

% R. at 357.

% R. at 357-58 (emphasis added).
% R. at 358.

% R. at 390.
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referred to Dr. Williams for a medication adjustm&nDr. Williams saw her again for a
follow-up on February 6, 2008, when she presented with no psychotic symptoms or suicidal
ideation® However, he did assess her with “pain syndroth@h February 18, 2008, when seen

at Stroger for lab results, Ms. White deniagly symptoms from her history of depressibn.
Additional records dated May 13, 2008, show M¢hite “feels better” but still experienced
occasional crying spells, isolated herself, and felt uncomfortable in social sitUatibmes.
assessment indicated she was “improvifigix days later, she returned to Stroger for follow-up
for her foot problem and also complained of depresSi@he was referred for a psychiatric
appointment with Dr. Williams! Based on the note from her medical visit to Stroger, the
appointment with Dr. Williams was scheduled for May 29, 260Blowever, there is no record

to confirm whether that visit actually took place. On September 19, 2008, Ms. White went to
Stroger hospital complaining of left foot pdh.An x-ray of her foot was taken that revealed a

very small plantar spuf. This the last medical record in Ms. White’s file.
D. The March 11, 2009 Hearing

Ms. White appeared and testified ahearing held on March 11, 2009, in Chicago,

lllinois, before ALJ John Kraybill® Her attorney, Stephen Jackson, was also préSeatso

5 R. at 388.
58 R. at 400.
591d.

O R. at 409.
TR. at 424.
21d.

" R. at 425.
"R. at 424, 427.
R. at 426.
®R. at 433.
1d.

R, at 75.
R. at 66.
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appearing and testifying were Mark |. Oberlander, Ph.D., an impartial medical expert; and

Thomas A. Gusloff, an impartial vocational exgért.
1. Ms. White’s Testimony

Ms. White began her testimony by confirmititat although she used to live with a
friend, she has lived by herself since OctdbeBhe described her most recent job as a part time
housekeepéef. She testified that she quit because slas physically incapable of fulfilling her
job requirement& She was required to carry a “big mop bucket” up a flight of stairs and her
boss told her she took too loffg.She testified that she was given time off but decided not to
return to work because she was unable to do the work she was requiréd telsioWhite also

confirmed that she had not worked at any job since February 1432007.

In terms of Ms. White’s life and daily activities outside of work, she testified that during
the day she lies on the floor and watchésvision because it makes her feel bettavloving
from her position on the floor is difficuiit. She does not get dressed, shower, or leave the house
every day”® She cooks some of her own microwave meals, but her mother takes her shopping

and helps with laundr¥’. She testified that she is extremely reliant on her mother to take care of

80R. at 75.
81 R. at 78.
2R, at 79.
831d.
841d.
85 d.
8614,
87 R. at 90.
881d..
% R. at91.
“R. at 83.
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her? Ms. White also testified that she goes to church every week and is greatly comforted by

this activity?

In terms of Ms. White’s physical health, stegported that she has pain in her knees and
hands but the worst pain she felt was in her left HeeBhe had previously been given a
cortisone shot for the pain, whitelped for a few weeks, blér heel became infected and now
her pain is worse than befofeHer knees swell and throb with pdin.She testified that she can
only walk one block before she needs to stop and%eShe alleged that she can carry a couple
of pounds, but cannot grip for long periods of time because of the pain in het [&edalso
testified that her hands and back are stiff in the moffilgthough she received general

assistance from the state, she was denied a Medicaif card.

In terms of Ms. White’s mental health, she testified that she has never been hospitalized
for depression, but she is sad all the time and often cries for no f€asddhe has trouble
sleeping and eats only once a d&yShe also described instanedsere she heard voices calling

her name®?

d.

2R. at 82.
“R. at 80, 85, 87.
%R. at 81.

% R. at 86.

% R. at 85.
“R. at 85, 88.
%®R. at 87-88.
®“R. at 82.
10R. at 81.
VIR, at 82, 90.
2R at 89-90.
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2. Medical Expert Testimony

Dr. Oberlander, the medical expert in this case, testified that he never physically
examined Ms. White, but that he had reviewed her medical record prior to the A&ariteg.
further testified that it was his opinion that Ms. White’s medical evidence supported impairments
under two different Social Security listin$. He first discussed Ms. White’s affective disorder
under listing 12.04. He noted the various symptoms Ms. White had reported to treating sources
at Fantus Health clinic, including hypertension, sleep disturbance, psycho motor agitation,
anxiety, feelings of worthlessnesmstlessness, and feeling on e#je.He then noted a
concurrence between Ms. White’s treating sources at Fantus and Dr. Rubens’ consultative
report!® Dr. Oberlander stated it was his clinicgdinion that Ms. White’s affective disorder

was in part due to her non-mental issues, namely her alleged knee and fo%t pain.

Dr. Oberlander then went on to point out that the majority of Ms. White’s medical
records were for medication renewal and not psychiatric treatffiehte also determined that
there was “significant fluctuation of reported symps’ severity” in hercontacts with treating
physicians?® Dr. Oberlander testified that “the claimant with some frequency denies actual
psychiatric symptomatology?® In support of this tésnony, he pointed to Ms. White's

medical record dated February 19, 2008, wherein the treating source noted that she denied

103 R at 94,
4R, at 94-95.
15 R. at 95.

106 | .

107 | 4.

18R, at 96.

109 Id

10 4.
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symptoms of depressidh. Next, he pointed to another medical record dated October 9, 2007,

wherein the treating source noted that her medication was not waétking.

Dr. Oberlander also referenced Dr. Rubens’ consultative report in his testithoRg.
testified that according to that report, Ms. Wisitactivities of daily living are within normal
limits.*** Dr. Oberlander testified that her symptolisged in the report did not “quite add up to
a major depressive disordét” Dr. Oberlander stressed the indications in the report that some
of Ms. White’s affective disorder is reactive and could represent unresolved grief over a number
of significant losse$® In his final comments on the consultative report, Dr. Oberlander
testified that Dr. Rubens assigned Ms. White a GAére of 65 and there was no evidence in the

record to suggest a change from that level of functionality.

Dr. Oberlander also testified that a record dated May 13, 2008, and signed by Dr.
Williams indicated that Ms. White’s mental status was improVifig.This testimony was
followed by additional testimony that six days later, Ms. White returned to Dr. Williams who
noted that her symptoms of depression continued despite her meditatiéu.this point, Dr.

Oberlander asked Ms. White if she had been back to Dr. Williams since May 2008, the last

111 Id.

112 Id

3R, at 96-97.
MR, at 97.

115 Id.

116 Id

117 Id

118 Id

119 Id.
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recorded visit in the recor®® Ms. White responded that she did not recall if she had seen Dr.

Williams since that dat&?!

Next, Dr. Oberlander discussed his opinion regarding Ms. White’'s functional
limitations?*> He testified that on psychiatric grounds alone, “totally disregarding nonmental
issues,” it was his opinion that any restrictions on Ms. White’s daily activities are mild based on
Listings 12. 04 and 12.06° He further testified that her limitation on social functioning is
moderate; her limitation on maintaining concentration, persistence, and pace is moderate; and
there was insufficient evidence to support any periods of decompensatibmvas his opinion

that criteria under 12.04 and 12.06 were not met in Ms. White’s'€ase.

At this point, the ALJ asked Dr. Oberlander if there would be any limitations on Ms.
White’'s RFC as a result of her impairmettts.Dr. Oberlander testified that Ms. White retains
capacity for engagement in simple, repetitive work activities involving one or two step
operations?’ He recommended less than extensivetact with the puiz and coworkers?

He also recommended vocational activitthat are less than highly stressfiil. Finally, he
testified that in his opinion, Ms. White retains a capacity to engage in work activities that

involve some changes in routine and tasks.

120R, at 98.
121 Id
12R . at 99.
123 Id.
124 Id
125 Id
126 |d
127 Id
128 Id
129 Id
130 |d
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Next, Ms. White’'s counsel asked Dr. Oberlander some questions about her medication
and her suicidal thought®. Dr. Oberlander testified that he was not qualified to comment on
her medication because he is not a medicattfironer, but that her medication “would seem
appropriate.*®** Regarding Ms. White’s suicidal thoughts, Dr. Oberlander requested permission

to ask Ms. White directly to elaborafg.

Ms. White testified that she had thoughts of suicide “all the titte Specifically, she
described thoughts of overdosing on her medication or stepping in front of*a darresponse
to a question from the medical expert, Ms. Whéstified that her suicidal thoughts did not have
to do with her pain® Rather, she attributed these thosgiat her feelings of hopelessness and
tiredness® There was no additional follow up regarding Ms. White's testimony about her
suicidal thoughts. Immediately following her statents on the topic, Dr. Oberlander resumed
his testimony. In response to a question from Ms. White’s attorney, Dr. Oberlander testified that
he did not recall reading any reference to auditory hallucinations in Ms. White’s medical
record'® Before the hearing concluded, Ms. White’s attorney pointed out a reference in her
medical record to her complaints of auditory hallucinatidhsDr. Oberlander concluded his
testimony by saying he did not see any inticces of doctors describing malingering or

symptom magnification anywhere in the medical rectfrd.

181 R, at 100.

132 Id

1¥R. at 102.

134 Id

SR, at 102-103.
136 R. at 103.
BTR. at 102.
18R, at 103.
B9R at112.
MOR, at 104.
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3. Vocational Expert Testimony

At this point in the hearing, the ALJ direckt questions to the vocational expert, Thomas
Gustav. After a brief recitation of his qualifications, the vocational expert asked Ms. White about
her prior work history!* The vocational expert then went on to give his opinion regarding Ms.
White’s past relevant work. He testified that Ms. White’s past relevant work as a machine core
maker was a medium dend, semi-skilled positiok? Her past work as a head cook was skilled
and generally considered to be mediumkydaut it was light work as she performed*itThe

vocational expert testified further that her work as a housekeeper was a light, unskilféd job.

The vocational expert then testified that given Ms. White’'s age, education, work
experience, and residual functional capacity, sheldvnot be able to perform her past work.
It was his testimony that she would be able to perform the requirements of representative
occupations such as linen grader/sorter, cafeteria attendant, and folding machine operator in

laundry4®

In response to questions from Ms. White’s attorney, the vocational expert testified that
the jobs he listed would require “frequent handling and fingeriigThe vocational expert also
testified that the cafeteria attendant position required frequently lifting more than ten géunds.

Finally, Ms. White's attorney mentioned that her treating psychiatrist found her to be markedly

141R. at 105.
2R, at 107.
143 Id
144R. at 108.
145 |d
146 Id
147R. at 1009.
48R, at 110.
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limited in her ability to complete a normal waltly and work week without interruptions due to
her psychological symptom®¥. Ms. White’s attorney asked how this limitation, when
translated into a likelihood of being absent frarark more than twenty percent of the time,
would impact her ability to perform ¢hjobs the vocational expert list€d. The vocational
expert concluded that such a limitation would not be compatible with competitive employment

in general or long term employment in the specific positions he mentithed.
E. The ALJ Decision

In his opinion issued March 27, 2009, the ALJ concluded Ms. White was not disabled
within the meaning of the Social SecuritytAmom February 14, 2007, through the date of this
decision and was not entileto any DIB and SSf? In reaching this conclusion, the ALJ

followed the five-step evaluation process outlined in 20 C.F.R. § 404.1520(a)(4).

The ALJs’ first step is to consider whethine claimant is presently engaged in any
substantial gainful activity, whictvould preclude a disability findin§® In this case, the ALJ
found that Ms. White had not engaged in any substantial gainful activity since her alleged onset
date of February 14, 2007. The second step is for the Atd consider whether the claimant

has a severe impairment or combination of impairméntsin the present case, the ALJ

R, at111.

150 Id

151 Id.

2R, at 66.

15220 C.F.R.§ 404.1520(a)(4)(i).
R, at 68.

156 20 C.F.R.§ 404.1520(a)(4)(ii).
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concluded that Ms. White had the following severe impairments: degenerative joint disease of

bilateral knees, affective disorder, major depressive disorder, and anxiety digorder.

The ALJ’s third step is to consider whether the claimant’s impairment meets or equals
any impairment listed in the regulations as being so severe as to preclude gainful'actiwity.
this case, the ALJ determined that Ms. White’s impairments did not meet or medically equal a
listed impairment, even in combination, under 20 C.F.R. Part 404, Subpart P, Appé&fidix 1.
reaching this conclusion, the ALJ considered whether Ms. White’s affective disorder satisfied
the criteria of an adult mental disorder undect®ns B and C of Listing 12.0. To satisfy the B
criteria, the claimant’s condition must havesukted in at least two of the following: marked
restriction of activities of daily living; markedifficulties in maintaining social functioning;
marked difficulties in maintaining concentration, persistence, or pace; or repeated episodes of

decompensation, each of extended duration.

In this case, the ALJ determined that Ms.i¥&lhad mild restriction in activities of daily
living and moderate difficulties in social functioning, concentration, and persistence dt°pace.
The ALJ also determined that Ms. Whitad exhibited no episodes of decompensdatin.
Therefore, the ALJ found the &iteria were not satisfied* He also considered whether the
paragraph C criteria were satisfied, and concluded the evidence failed to establish the presence

of that criteria as testified to by the medical expert at the hedfing.

1% R. at 68.

1720 C.F.R.§ 404.1520(a)(4)(iii).
18R, at 68.

19 R. at 69.

160 Id

161 Id

162 Id.
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In reaching these conclusions, the ALJ relied on the medical expert’s testimony that the
claimant’'s mental impairment did not meetequal the criteria of Listings 12.04 and 12:66.
The ALJ also considered the opinions of the Disability Determination Services (“DDS”) medical
consultants who have evaluated Ms. White’s application at the initial and reconsideration levels

of the administrative review process and reached the same concfision.

In the event that no impairments are foundmeet SSA listing requirements, the ALJ
proceeds to the fourth step of the test, whickoisletermine whether ¢hclaimant is able to
perform her past relevant wolR. This involves evaluating Ms. White's residual functional
capacity (“RFC”) based on the record and her testimony and comparing it to the requirements of
her past work® A claimant’s RFC represents what a claimant can perform despite her physical
or mental limitations®” If determining the claimant’'s RF@quires the ALJ to assess subjective
complaints, then he follows a two-step procé$sFirst, he determines whether there is an
underlying medically determinable impairment, determinable by medically acceptable clinical
and laboratory diagnostic techniques that coesonably be expected to produce the claimant’s
symptoms?® If so, the ALJ then evaluates the im#ty, persistence, and limiting effects of a
claimant’s symptoms on his ability to do basic work activiti®Bswhen making determinations

about the credibility of the claimant’s subjective complaints, the ALJ must consider the entire

163 |d

18R, at 68.

16520 C.F.R.§ 404.1520(a)(4)(iv).
166 |d

16720 C.F.R.§ 404.1545(a)(4).
1%81d. at § 404.1529.

169 |d. at § 404.1529(b).

170 |d. at § 404.1529(c).
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record'™ If, after this process, the ALJ determirtbat the claimant's RFC makes her able to

perform her past work, she is found not to be disabled.

In assessing Ms. White's RFC, the ALJ determined that she would be unable to perform
past relevant work? However, the ALJ found that she could perform a limited range of
unskilled, simple, repetitive work that was low stress without high performance goals and

involved less than extensive contact with the public, coworkers, or supefVisors.

In assessing Ms. White’s subjective physical complaints, The ALJ reviewed her entire
medical record. He noted her many visits to Stroger hospital for pain in her knees ant heels.
The ALJ also referenced Ms. White's forengiaysical evaluation in May 2007 in which Dr.
Biale assessed her with a painfight foot and painful kne€'$> The ALJ stated that Dr. Biale’s
examination of Ms. White’s right foot and ankle did not reveal any gross abnormality and her

knees had no limitation€®

In assessing Ms. White’s subjective mental complaints, the ALJ reviewed the medical
expert’s testimony that she has some limitations due to an affective disorder and a generalized
anxiety disordet!” The ALJ also referenced Ms. White's psychiatric consultative evaluation in
May 2007 by Dr. Rubens wherein he diagnosedt with a dysthymic disorder, and an

adjustment disorder, with mixed anxiety and depres<foithe ALJ also noted that Dr. Rubens’

171 1d. at § 404.1529(c)(4).
2R at72.

I8 R, at 69.

1R, at 70.

175 |d

176 4.

17714,

R, at 71.
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report included a conclusion that Ms. White swaeapable of fairly active daily activities
including shopping, microwave cooking, and light cleardifg.The ALJ further noted that Dr.
Rubens gave Ms. White a GAF score of GHicative of someone with mild symptoms but

functioning pretty welt2°

Next, the ALJ considered the opinions of Williams, Ms. White’s treating psychiatrist.
Dr. Williams completed a medical assessment of Ms. White’'s condition and ability to do
work-related activities based on mental impairmétits.The ALJ noted that Dr. Williams
concluded that his patient had a “moderate” limitation due to tiredness, poor concentration, and
low stress tolerancé’ She was moderately limited in the ability to understand, remember and
carry out short and simple instructions; and maintain attention and concentration for extended
periods; but would be markedly limited with detailed instructi§hdde also wrote that she was
markedly limited in all areas of social interaction and adaptdtfoithe ALJ noted that at that
point in time, Dr. Wliams had only seen Ms. White at an initial assessment and three

medication management visifs.

Finally, the ALJ referenced medical records dated May 13, 2008, that noted Ms. White
“feels better” but still experienced occasional crying spells, isolated herself, and felt

uncomfortable in social situatio®¥. The assessment indicated that she was impro¥ing.

179 |d

180 Id.

181 Id

182 Id

BR. at 71-72.
18R, at 72.

185 Id

186 Id

187 |d

Page 21 of 31



Based on his review of the entire recdtte ALJ concluded that Ms. White’s medically
determinable impairments could reasonably dgected to produce some of the alleged
symptoms'®® However, the ALJ concluded that Ms. itéfs statements regarding the intensity,
persistence, and limiting effects of these symptevese not credible to the extent they were

inconsistent with her RFC assessméht.

In evaluating the weight tbe given to Ms. White’s various medical sources, the ALJ
concluded that the opinions of the medical expert, Dr. Oberlander, were consistent with the
record as a whole and were therefore given “substantial wef§htThe ALJ reasoned that
unlike most of Ms. White’s other medical sources, the medical expert had the opportunity to
review the claimant’s entire ¢erd and listen to her testify: The ALJ concluded that as a

result, the medical examiner was familiar with the claimant’s longitudinal medical fé¢ord.

After the ALJ determined that Ms. White svancapable of returning to past work, he
proceeded to the fifth step of the test, whieas to evaluate whethé/s. White was able to
perform any other work existing in significant numbers in the national ecotidnfhe ALJ
determined, that considering her age, education, work experience, and RFC, that jobs existed in
significant numbers in the national economy that she could petfbrBased on the vocational

expert’s testimony, the ALJ determined that Ms. White could perform jobs in the Chicagoland

188 (.
189 Id
190 | 4.
191 4.
192 4.
1R, at 73.
194 4.
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area as a linen grader or sorter, cafeteria attendant, and folding machine opegiture there

were jobs available that Ms. White could perform, she was not disabled as defined by'the Act.

lll.  STANDARD OF REVIEW

The Court will affirm the Commissioner’s denial of disability benefits if it is supported
by substantial evidenc&’ Substantial evidence consists of “such relevant evidence as a
reasonable mind might accept as adequate to support a concld&ibhis evidence must be
“more than a scintilla but may be less than a preponderatide.’this substantial-evidence
determination, the Court considers the entgministrative record but does not reweigh
evidence, resolve conflicts, decide questiaiscredibility, or substitute the Court's own
judgment for that of the Commissiorf€tNevertheless, the Court conducts a “critical review of
the evidence” before affirming the Commissioner’s decision, and the decision cannot stand if it

lacks an adequate discussion of the is$tles.
V. ANALYSIS

Ms. White now seeks the Court’'s review pursuant to 42 U.S.C. sections 405(g) and
1383(c)(3), alleging that (1) the ALJ did ngiroperly consider Ms. White's treating

psychiatrist’s opinion evidence; (2) the ALJ failed to set forth a credibility analysis of Ms. White

195 Id

18R, at 74.

197 Craft v. Astrue, 539 F.3d 668, 673 (7th Cir.2008).

198 Richardson v. Perales, 402 U.S. 389, 401 (1971).

199 kinner v. Astrue, 478 F.3d 836, 841 (7th Cir.2007).

2001 opez ex rel. Lopez v. Barnhart, 336 F.3d 535, 539 (7th Cir.2003).
201 Id
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as required by Social Security Ruling 96-7p; and (3) the ALJ did not properly assess the impact

of Ms. White’s obesity, fatigue, and tiredness.

A. Consideration of the Treating Psychiatrist Opinion: Dr. Williams.

First, Ms. White argues that the ALJ did not properly consider the opinions of her
treating psychiatrist Dr. William¥? Ms. White asserts that Dr. Williams’ opinions were
supported by substantial evidence in her med®adrd and, therefore, should have been given
controlling weight over the opinions of the medical examiner. The Commissioner responds that

the ALJ reasonably found that Dr. Williams’ opinions were not entitled to controlling wéight.

A treating physician’s opinion regarding the matand severity of a medical condition is
entitled to controlling weight unless the opinion is not supported by the medical findings and is
inconsistent withsubstantial evidence in the recdttl. Whenever an ALJ rejects a treating
source’s opinion, he must give ausal explanation for that decisiéfi. In this case, the ALJ
gave substantial weight to the opiniosfsthe medical expert, Dr. Oberland&The ALJ gave
two reasons in support of thigdsion: first, the medical expert’'s opinion was “consistent with
the record as a whole” and second, the medisglert “had the opportunity to review Ms.

White’s entire record and listen to her testify.”

First we consider the ALJ’s determinatitmat Dr. Oberlander’s opinion was consistent

with the record as a whole. Wimd this is not a sound explanation for failing to explain the

202p|. Mot, at 5-9.

23 Com. Resp. at 3.

204 5pe 20 C.F.R. § 404.1527(c).

20520 C.F.R. § 404.1527(d)(2pampbell v. Astrue, 627 F.3d 299, 305-06 (7th Cir.2010).
W6R, at 72.

207,
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weight afforded the treating psychiatrist's opimj if any. It is permissible to discount the
treating psychiatrist’s opinion when it is internally inconsistent or inconsistent with the record as

a whole®®®

In his response brief, the Commissioner makes this assertion (that Dr. Williams’
opinion was not consistent with the record as a whole, including his own treatment$otes).
However, the ALJ's decision can only befateded on grounds specifically provided by the
ALJ.?° In this case, the ALJ dinot expressly state that Dr. William’s opinion was either
internally inconsistent or immsistent with the record as a whole. The ALJ only states that
“[ulnlike most of the claimant’s other medicsdurces, [the medical expert] had the opportunity
to review the claimant’s entire record and Iiste her testify. As a result he was familiar with
the claimant’s longitudinal medical recor@d” It is not enough for the Commissioner to argue
the reasoning the ALJ mightave had after the fat€ The reasons for discounting the treating
psychiatrist's opinion must be explained, not impfigdAn “ALJ’'s decision cannot leave the
weight given to the treating physician’s testimony to mere inference: the decision must be

sufficiently specific to make clear to any sutpsent reviewers the weight the ALJ gave to the

treating source’s medical opinion and the reasons for that wéight.”

We next consider the ALJ’s second reason for affording the medical expert's opinions

substantial weight; he had the opportunity taie® Ms. White’s entire record and listen to her

2820 C.F.R. § 404.1529(c).

29Com. Resp. at 4.

210 Shauger v. Astrue, 675 F.3d 690, 695 (7th Cir. 2012).

1R, at 72.

212 3elinek v. Astrue, 662 F.3d 805, 812 (7th Cir. 2011).

213 See Scott v. Astrue, 647 F.3d 734, 739 (7th Cir. 2011) (determining that to the extent that the ALJ
considered the treating psychiatrist’'s assessments istamtsor unsupported by the record, it was incumbent on the
ALJ to explain why)see also Dobrecevich-Voelkel v. Astrue, 776 F. Supp. 2d 878, 884 (E.D. Wis. 2011) (making
inferences from parts of an ALJ’s opinion is seldom endagh reviewing court to conclude that the proverbial
“logical bridge” has been made).

24 Ridinger v. Astrue, 589 F.Supp.2d 995, 1006 (N.D.1Il.2008¥ also 20 C.F.R. § 404.1527(d).
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testify. The Commissioner does not address Nsther the ALJ nor the Commissioner explain
why hearing Ms. White testify on one occasiomigre probative than hearing her several times
over the course of a year as Dr. Williams hadthough the ALJ need not address every piece of
evidence or testimony presented, he must adequdiselyss the issues and build an accurate and
logical bridge from the evidence to conclusiéh.We find that the ALJ’s reason does not build

the requisite logical bridge.

Even if the ALJ provided sound reasons for refusing to give Dr. Williams’ opinion
controlling weight, the ALJ could not simply reject the opimitnThe ALJ must still determine
what weight the opinion should be assigned Isgulsing the length, nature, and extent of the
treating relationship; the supporting evidencehia record; the consistency of the opinion with
the record; and the physician’s medical specfltyvhatever weight the ALJ decides to afford
the treating physician’s opinion, he must provide “good reasons” for his detfsidere, the
ALJ did not include any such discussion aboetwreight he gave to Dr. Williams’ opinions or
ultimate assignment of weight. As noted, the ALJ afforded the medical expert’'s opinions
substantial weight, but it remains unclear whaigie- if any - the ALJ afforded Dr. Williams’

opinions.

We should mention that the ALJ touches on one of the weight assignment factors
required under 20 C.F.R. section 404.1527(c) when he references the length of treatment and

frequency of examination. Specifically, the ALJ e®that the treating psychiatrist only saw Ms.

215 Jones v. Astrue, 623 F.3d 1155, 1160 (7th Cir.2010).
216 5pe 20 C.F.R. § 404.1527(c).

217 Id

28,
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White four times when he made his assessment of her condition and ability to do work related
activities?'® But the ALJ does not expressly connect that number of visits with any potential
deficiency in the treating psychiatrist's omni Nor does the ALJ cite this as a reason for
discounting Dr. Williams’ opinions. Finally, th&lLJ does not discuss why the opinion of the

examining psychiatrist made after four visits iothe course of a year would be less reliable than

the opinion of Dr. Oberlander, the non-examining psychologist.

B. Ms. White’s Credibility Regarding the Severity of Her Complaints

Ms. White also argues that the ALJ impermissibly declined to follow the requirements of
Social Security Rulin®6-7 in making his credibility determination of Ms. White’s testimony
regarding her symptont§ Ms. White contends that th&.J merely stated in a conclusory
fashion that Ms. White’s statements concerning the intensity, persistence, and limiting effects of
her symptoms were note credible to the extesy there inconsistent with the residual functional
capacity assessmeiit. The Commissioner asserts thae tALJ’s decision reflects that he
considered multiple factors in assessi Ms. White’s subjective complairé. The
Commissioner also urges that the ALJ's credibility determination is entitled to substantial

deference and should not be disturbed unless it is patently #fong.

In finding that Ms. White’s subjective cotaints are not credib, the ALJ need not

accept them if they conflict witlobjective evidence in the recofd. However, he must

29R. at 72.

20|, Mot. at 12.

221 Id

222 Com. Resp. at 8.

22 Com. Resp. at 7 (relying @karbek v. Barnhart, 390 F.3d 500, 504 (7th Cir. 2004)).
224 Arnold v. Barnhart, 473 F.3d 816, 822-23 (7th Cir. 2007).
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thoroughly examine the evidence and clearly articulate his findingshis is because in
reviewing the ALJ’s decision, we do not asstgswhole record, only the reasons he gfiesA
negative determination of credibility must “comtaipecific reasons for the finding . . . supported

by evidence . . . and must be sufficiently speciéé make clear to the individual and to any
subsequent reviewers the weight the adjudicator gave to the individual's statements and the

reasons for that weight?”

In this case, the ALJ first reviews Ms. White’s testimony about her activities of daily
living, that she has had worse pain in the leglhthat she can walk one block, can only carry a
“couple of pounds,” that her hands are stifthe mornings, and that though she has never been

hospitalized for depression, she can start crying for no reason and sometimes heaf¥ voices.
Then the ALJ states:

After careful consideration of the evidm | find that the claimant’s medically
determinable impairments could reasonably be expected to cause the alleged
symptoms; however, the claimant's statements concerning the intensity,
persistence and limiting effects of these symptoms are not credible to the
extent they are inconsistent with the above residual functional capacity
assessmenf?

There is literally no additional discussion of credibility anywhere in the ALJ’s decision.
The ALJ's conclusory language “yields no clue wthat weight the trier of fact gave the

testimony.®® The Commissioner argues that the ALJ considered the applicable medical signs

225 Castile v. Astrue, 617 F.3d 923, 930 (7th Cir. 2007).

226 geelev. Barnhart, 290 F.3d 936, 941 (7th Cir. 2002).

227 Castile, 617 F.3d at 929 (quotirhramek v. Apfel, 226 F.3d 809, 811 (7th Cir. 2000)).

28R, at72.

2R at72.

20 5ee Punzio v. Astrue, 630 F.3d 704, 709 (7th Cir.201Martinez v. Astrue, 630 F.3d 693, 69697 (7th
Cir.2011);Spiva v. Astrue, 628 F.3d 346, 348 (7th Cir.2010).
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and laboratory findings and also considered Ms. White’'s “fairly active daily activities” in
assessing Ms. White’s physical impairmefits. But the ALJ does not list any specific
discrepancies between Ms. White’s testimony and the rest of her medical record or highlight any
specific deficiencies in Ms. White's testimony. Unfortunately, without more we cannot
determine whether the ALJ properly assessedrbaibility factors mandad by Social Security

Ruling 96-7p.
C. Assessment of Ms. White’s Obesity, Fatigue, and Tiredness

Ms. White also argues that the ALJ failed to assess not only her obesity, as required by
Social Security Ruling 02-1p, but also improgedmitted any discussion of her fatigue and
tiredness in her RFC under Social Security Ruling 96*8pThe Commissioner responds that
the ALJ’s failure to address certain specificdings does not render his decision unsupported by

substantial evidence because an ALJ needdubeas every piece of evidence in his deciéton.

First, an ALJ must consider any limiting effects of obesity on a claimant’'s overall
condition even if the claimant does not cite obesity as an impaiffierBut a failure to
explicitly consider the effects of obesity mag harmless error when the claimant fails to
articulate how her obesity limits heurfctioning and exacerbates her impairméfitsin this

case, Ms. White did not claim obesity as an impairment or explain how her obesity affects her

1 Com. Resp. at 8.

2p|, Mot. at 14-15.

23 Com. Resp. at 6 (relying @msv. Barnhart, 309 F.3d 424, 429 (7th Cir. 2002)).

24 Prochaska v. Barnhart, 454 F.3d 731, 73637 (7th Cir.2006)jfford v. Apfel, 227 F.3d 863, 873 (7th
Cir.2000).

235 See Prochaska, 454 F.3d at 736—3Bkarbek v. Barnhart, 390 F.3d 500, 504 (7th Cir.2004).
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ability to work. The record contains a few references to her w&fghtiowever, neither Ms.
White nor any of her examining physicianspeessly connected her weight to her physical
limitations. And neither Ms. Whitaor her attorney mentioned her obesity during her hearing
before the ALJ. Therefore, the ALJ’s failure to expressly consider the impact of Ms. White’s

obesity was likely harmless error.

Next, an ALJ's failure to assess fatigue and tiredness under Social Security Ruling 96-8p
may constitute reversible error when the record supports that these symptoms were related to
functional limitations and restrictiort¥’ In this case, we acknowledge that Ms. White’s medical
records contain references to her insomnia, sleep disturbances, and subsequent tiredness and
fatigue?® In her testimony before the ALJ, shertiened having difficulty sleeping and feeling
tired?° However, her attorney did not inquire abthise symptoms in his examination of the
medical and vocational experts. No examining or consulting physicians other than Dr. Williams
attributed Ms. White’s impairments to fatigue or tiredness. In his opinion, the ALJ did not
discuss Ms. White’s tiredness and fatigue except to note that during a June 2007 visit to Dr.
Williams, Ms. White voiced symptoms of poor sleep, and tiredness, and to note that during Dr.
Williams’ July 2007 evaluation he assessed her with a moderate limitation due to tirétness.

But in her application and subsequent hearihg, White did not specify how these impairments

28R, at 298 (consultative physician describes héraiker overweight”); R. at 308 (consultative physician
describes her as “moderately obese”); R. at 227-228\(White describes difficulty getting out of bed in the
morning, walking, standing, going up and down stairs, and getting in and out of cars).

237 Soe SSR 96-8pBriscoe ex rel. Taylor v. Barnhart, 425 F.3d 345, 352 (7th Cir. 2005).

#8R, at 202-03, 210, 262, 294, 355, 375, 388, 393, 397-98, 427.

Z9R. at 82, 102-103.

2R, at 71.
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exacerbated her ability to work, so a remand onifisise would not affect the outcome of this

case’t

V. Conclusion

For the foregoing reasons, Ms. White’s motion for summary judgment is GRANTED

[dkt. 19] and this case is remanded to the SSA.

IT 1S SO ORDERED.

Date: 12/13/12 M—_

Susan E. Cox
U.S. Magistrate Judge

241 See Lovelace v. Barnhart, 187 Fed. Appx. 639, 646 (7th Cir. 2006)(unpublished) (holding that where a
claimant does not specify how certain impairments in the record exacerbated his ability to work, a remand on those
issues would not affect the outcome of the case).
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