Dansberry v. Pfister et al

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

PERCELL DANSBERRY, )
Petitioner ))

V. g No. 11 C 8719
RANDY PFISTER Warden, ))
PontiacCorrectional Center )

Respondent. ) )

MEMORANDUM OPINION AND ORDER

JAMES F. HOLDERMAN District Judge:
Petitioner Percell DansberiyDansberry”)has filed apetition for writ of habeascorpus
by a person in state custody under 28 U.S.C. § 2254, Kpktl (“Pet.”)), arguing thate should

be allowed to withdraw his guilty plea in state calue to alleged violations dfis Fourteenth
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Amendment right to due process and his Sixth Amendment right to counsel. For the reasons set

forth below, Dansberry’s petition is denied.

BACKGROUND

Dansberry was charged state courwith three counts of firstlegree murder and one

count of attempted armed robbery in connection with the June 1, 1997, shooting death of

eighteenyearold Antonio Bass. On June 12, 2000, the day Dansberry’s criminal trial was

scheduled to begin, Dansberry entered a blind plea of guilty after consultmdpigiicounsel
Michael T. Norris (“Norris”)

Prior to accepting Dansberry’s guilty plelydge Henry R. Simmongy. admonished

Dansberrythat theterm *blind pled means*“that you are deciding to plead guilty without

knowing what the sentence would be and there are no promises by the court as yowvha
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sentence would be.” (ER atB-3.) After confirmingwith Dansberrythat heunderstood téa
definition of “blind plea,”the trial judge also asked “[h]as anyone made any promises in order to
get you to plead guilty?,” to which Dansberry responded, “No, sid.’a{B-3, B-7.)

The trial judge then addressed “what the possible penalties are” for thelaganst
Dansberry admonishing Dansberry in relevant part ttieg three firsdegree murder charges
each carried aninimum sentenceof 20 yearsof incarceration ané maximumsentenceof 60
yearsof incareration, and that he “would be sentenced on one of those for a period of between
20 years and a minimum up to 60 yeardd. &t B-7 — B-10.) The trial judge went on to explain
that on Count 3, Dansberry “could receive the minimum of 20 up to 60 years and you could
receive life imprisonment and you could receive the death penalty. Thosk thaee @ossible
penalties because that charge has attempt armed robbery which is part iottlledree
murder.” (d. at B-11.) The trial judge emphasized thisipt again latein the chang®f-plea
hearing again explaining “[y]Jou could get 20 to 60, life or the death penalty on Count 3, which
is the first degree murder which alleges that during the course of that firsedegrder, you
and those other indivichls committed the attempt armed robbery chardé&d” at B-13.) The
trial judge also admonished Dansberry that he could receive a minsentencef six years of
incarceration and a maximum sentence of 30 years of incarceration on the attermaed a
robbery charge.(Id. at B-12, B-13.) The trial judgefurther noted “it is possible that | could
make the sentence on this attempt armed robbery consecutive to the sentence sirddw de
murder charge.” 1¢. at B-13.) After affirming throughout the trial judge’s explanation that
Dansberryunderstood the potential penalties, Dansberry entered a plea of guilty which was

accepted by the trial judgeld(atB-14, B-19, B-20.)

1 All citations to the recoréh this opinionrely on each document’s “native pagination
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On November 3, 200@afterfirst finding Dansberry eligible for the death penallydge
Simmonssenenced Dansberry tan extendederm sentence 065 years on Gunt 1, with
Counts 2 and 3 merging into Count 1, and 15 years omatteenptcharge,to be served
consecutivelyto the sentence for @at 1 (Ex. Q atL-12, L-52 (noting “the law requires a
consecutive sentence on Count 4, which is the attempt armed robbeAftfiough Dansberry
did nottimely appeal his sentenche was given the opportunity to belatedly move to withdraw
his guilty plea after the government conceded thatstrgencing judgtailed to properly apprise
Dansberry of the procedures for withdrawing his plea and appealing hiscer(®eeDkt. No.

25 (“Ans.”) at 45.) Accordingly, on September 4, 2008, Dansberry fdemotion to withdraw

his plea, arguinghat his changeof-pleahearingviolated due process because he had not been
admonished in accordance with the requirements of lllinois Supreme Court Rule 402t d&red tha
received ineffective assistance of counsel.

Judge James M. Obbidteld a hearingon Dansberry’s motion to withdraw his plea
November 18, 2009.(SeeEx. S (*11/18/09 Tr.”)) At the hearing,Dansberry called three
witnessedo testify in support of his motiorhis sister, Shulonda Dansberf\chulonda”) his
brother, Michael Dansberrf{fMichael”); and his friend Martin EImoré'Elmore”). Shulonda
and Michael both testified that Norris told them on the day of trial that he had/imgsgabout
the strength of Dansberry’s case, and that he, Norris, was going to advise Datsiptead
guilty. (Ex. S at44-46, 67-68.) According to Shulonda and Michael, Norris told them that
Dansberry would likely receive a sentence of “around 40 years” if he pleadgd gltihough
Norris admitted to Shufala and Michael that he did not have an offer from the government for
40 years (Id. at45-48 71, 84-85.) Elmore testified thatwhile in a holding cell with Dansberry

on the day of Dansberry’s scheduled trial, he overheard Dansberry tell his cdwasel o no



40" (Id. at21-22) Elmore further testified that he, EImore, counseled Dansberry to pldad gui
due to the amount of evidence against hirtd. &t 40.) According to Elmore, when he saw
Dansberrylater that same dayafter the changef-plea hearing-Dansberry toldElmore he
“took the 40.” (d. at 23.) Eachof Dansberry’s witnesses had a prasiminal history which
wasalso brought outluring his or hertestimony (Id. at 16-17, 61 73) Danserry himself did
not testify at the hearing on his motion to withdraw his plea.

Norris was calledto testify as a witness fahe government. As summarized by the
Appellate Courbf lllinois:

[Dansberry’s] trial counsel, Michael T. Norris, testified ttHae represented
[Dansberry] on the charges of murder and attempted armed robbery, and the case
was set for trial on June 12, 2000. The State had filed a notice of intent to seek
the death penalty and remained steadfast in that approach throughout the
perdency of the case. The prosecution never made any offers regarding a plea
agreement, and no plea conferences were conducted with the trial judge. Norris
stated that he had explained the possible sentences to [Dansberry] on multiple
occasions. Though he may not have used the words ‘extended term,” he informed
[Dansberry] that he could be sentenced to more than 60 years and that he could
receive life in prison or the death penalty. Norris further stated that, although he
was aware of the State’s policytrio engage in plea negotiations in depémalty

cases, he approached the prosecutor several months before the trial date to inquire
whether a sentence of death could be avoided. According to Norris, the
prosecutor indicated that the State might consider a ‘high number’ of years, but no
particular sentence was mentioned. Upon being advised on[Daissberry]
responded that he had no intention of pleading guilty.

According to Norris, Dansberry’$ primary concern on the day of trial was that

he did notwant to be executed, and he asked what he could do to avoid the death
penalty. Norris testified that he counselBéfsberryto accept responsibility for

what he had done and to sincerely express remorse for his actions. He also
advised Pansberry that, if he elected to plead guilty, it would be a ‘blind plea’
with no promise of any particular sentence and thaStaee was still intent on
seeking the death penalty. After this conversatiDangberry elected to plead
guilty. Norris specifically deied telling Pansberry that, if he pled guilty, he
would be sentenced to 40 years in prison. Norris stated that the State never
offered to recommend a specific term of years in exchange for a guiltynplea,

was there an agreement for a term of 75 giedtfle also testified that he did not
know Judge Simmons and had not appeared before him either prior to or after
[Dansberry’s] case.



(Ex. B, People v. DansberryNo. 1:10-0464 (lll. App. Ct. 2010) (“10/18/10 Order”) at -1d.)
The government also called Karin Doolgooley”) as a withessan Assistant State’s Attorney
assigned t@ansberry’s casayho generally testified thahe government never made an offer to
Norris for anything less than the death penalith respect to the charges agaibstnsberry.
(Ex. S at 136144.) The court denied relief on Dansberry’s motion to withdraw his plea in an
oral ruling after hearing attorney argumentJanuary 13, 2010S¢eEx. T.)

On October 18, 2010, the Appellate Court dindis, First Judicial Districtaffirmed
Judge Obbish’s January 13, 2010 order denying Dansberry’s motion to withdrgmiltyiplea.
First, the appellate court rejected Dansberry’s argument that he was notedftrat he was
eligible for an extendeterm sentence. After reviewing the transcript from the June 12, 2000
changeof-plea hearing, the appellate court found that, “[tjhough the trial judge did not use the
expression ‘extended term,” the record reflects that [Dansberry] waseddbiat he aald be
subjected to a term of imprisonment that would exceed thge&0 statutory maximurh
(10/18/10 Order at 145.) Second, the appellate court determined that the trial judge
“substantially complied with” Rule 402’s requirement to admonish Dansbeggrding the
minimum sentenceahat he was facingbecause the trial judge advised Dansberry that his
sentence for firstlegree murder (with a minimum sentence of 20 years) and his sentence for
attempted armed robbefwith a minimum sentence of 6 yeaf€puld beordered to be served
consecutively and that an ordinary person in Dansberry’s shoes “would understand that, even if
the court imposed the statutory minimum for both crimes;dudd besubjected to a minimum
sentence of 26 years.(ld. at 1516 (emphass added).) The appellate court further noted that,
even if the trial court’'s admonishment was “imperfect,” Dansberry “has madbawaing as to

how he was denied real justice or suffered prejldieeause:



[Dansberry] has not alleged that he would not have entered open guilty pleas if he

had been aware that the minimum sentence he faced was a prison term of 26

years, rather than 20 years. Indeed, such a claim would be untenable, given the

fact that the defendant elected to plead gkittgwing that he could receive life in

prison or a sentence of death.

(Id. at 16.) The appellate court applied this same reasoning regarding subsbampi@cce and
lack of prejudice in rejecting Dansberry’s argument that he was not pragmirionishedhat
consecutive sentences were mandatoly. af 1718.)

The appellate court also addressed Dansberry’s argument that he receivedveeffect
assistance of counsel with respect to his charfigdea, finding the argument to be “without
merit.” (Id. a 19.) The appellate court rejected Dansberry’'s argument that Norrigalgeld]
to advise him of the consequences of his pleas and erroneously promised that [Danshédry
receive a sentence of ‘around 40 ygarsoting sufficient support in the gerd for the trial
court’s credibility determinations and its finding that Dansberry “wa#l aware that he was
facing an extended prison term, life imprisonment, or the death penalty.’at(1921.) The
appellate court concluded, based on this finding of fact, that Dansberry “failed to dstai
burden of proving the element of prejudice requiredsbyckland” (Id. at 21.) The appellate
courtalso concludethat Dansberryurtherfailed to establish prejudice because he did not claim
actual innocence and he did not articulate a plausible defense that could haveseeest taal.

(Id. at 2222 (“For this reason, too, we find that the defendant has not established prejudice under
Strickland”).)

Presiding Justice Shelvin Louise Marie Hallssented, arguing that prejudice to

Dansberry was inherent in the trial court’s failure to properly admonish Daysbgarding the

mandatory minimum sentence he was facing:

A defendant must be allowed to consider not just what penalty he could receive
but what penalty is mandatory. It is only then that the defendant can appreciate



the full consequences of entering a guilty plea. The fact that the deferakant w
told that consecutive sentences were possible but not that they were mandatory, is
a strong indication that the defendant did not understand the full consequences of
his guilty plea. Where, as in this case, a defendant is sedtemae penalty
beyond that set forth in the admonishments, he is prejudiced because he has not
been informed of the full consequences of his guilty plea.

(Id. at 24(Hall, P.J., dissenting)

Dansberry filed a Petition for Leave to Appeal to the Supreme Court of Illmois
November 19, 2010, which was denied on January 26, 2BdeExs. F & G.) Dansberrythe
timely filed hishabeas petitioapproximately ten months latem December 8, 2011(SeeAns.
at 10 n.5.)

LEGAL STANDARD

Under28 U.S.C. 8254, an individuain custody pursuant to a state court judgment may
petition a federal district court for @arit of habeas corpus “on the ground that he [or shé)
custody in violation of the Constitution or laws or treaties of the United Stag&%.U.S.C.§
2254(a). As noted by the Seventh Circuitpwever, “[flederal habeas relief from a statmrt
criminal judgment is not easy to come byamlager v. Pollard 715 F.3d 1010, 1015 (7th Cir.
2013) (quotingThompkins v. Pfiste698 F.3d 976, 983 (7th Cir. 2012)).

As amended by the Antiterrorisrmch Effective Death Penalty Act (‘“AEDPA”g 2254
prohibits federal courts from grantingbeas relietinlessthe final statecourt decisionon the
meritsresulted in a decision that wasontrary to, or involved an unreasonable application of,
clearly esthlished Federal law, as determined by the Supreme Court of the United States,” 28
U.S.C. 8§2254(d)(1), or‘was based on an unreasonable determination of the facts in light of the
evidence presented in the State court proce€d8 U.S.C.8 2254(d)(2) see alsoPremo v.
Moore 131 S. Ct. 733, 739 (2011)Y he decision under review is “the decision of the last state

court to adjudicate the merits of the petitioner's claim[s]Kamlager 715 F.3d at 1015.



Accordingly, this court reviews the Appellate Cooft lllinois’s October 18, 201®rder to
determine if Dansberry is entitled to federal habeas relief.

The government has conceded in this case that Dansberry’s petition is timely, tand tha
Dansberry has exhausted his state court reme(dess. at 10.)

ANALYSIS

Dansberry argues in hisZ254 motion that he should be allowed to withdrawguigty
plea because #vas involuntary and unknowing when made, in violation of his right to due
procesauunder the Fourteenth Amendment, and because Dansbeeiyed ineffective assistance
of counselwith respect to hichangeof pleain violation of his Sixth Amendment right to
counsel.Each argument is addressed separately below.
1. Due Process

The court first addressd3ansberris claims regarding his rigt to due procesat the
changein-plea hearing. Because a guilty plea involves the waiver of “[s]everal federal
constitutional rights,"due process requirdsal judges “to make sure [a defendant] has a full
understanding of what the plea connotes dnidlsaconsequencé'sso that the defendant can be
said to have “voluntarily and understandingly entered his pleas of guBgykin v. Alabama
395 U.S. 238, 2434 (1969). “[A] plea is voluntary where the defendant is ‘fully aware of the
direct consequences’ of the pleaChaidez v. United State€55 F.3d 684, 691 (7th Cir. 2011)
(quotingBrady v. United State897 U.S. 742, 747 (1970)).

lllinois Supreme Court Rule 402 was “adopted in response to the requirentmkah
that a guilty plea not be accepted in the absence of an affirmative shovihregrecord that the
plea was intelligent and voluntary.People v. Stewar463 N.E.2d 677, 684 (1984) (internal

citation omitted). Relevant to Dansberry’s claims in thigc&ule 402 states “fip court shall



not accept a plea of guilty. . without first, by addressing the defendant personally in open court,
informing him or herof and determining that her sheunderstands . . the minimum and
maximum sentence prescrbdy law including, when applicable, the penalty to which the
defendant may be subjected because of prior convictions or consecutive sentdr€8sS. Ct.
Rule 402(a)(2). Similarly, the statutory provision that establishes the availability of extended
term sentences under lllinois law requires:
If the conviction was by plea, it shall appear on the record that the plea was
entered with the defendaatknowledge that a sentence under this Section was a
possibility. If it does not so appear on the recdhd defendant shall not be
subject to such a sentence unless he is first given an opportunity to withdraw his
plea without prejudice.
730 ILCS 5/5-82(b).
Relying, in part, on Rule 402 and Section-8/2(b),Dansberry argues that th&al court
in this casalid not properly admonish Dansbepsior to accepting Dansberry’s guilty plézat
(1) consecutive sentences were mandatoryhfecharges of firsdegree murder and attempted
armed robbery(2) the combineanandatoryminimum sentence for both chargegetherwas
twenty-six years of imprisonment; and (Bansberrywas eligible for an extendddrm sentence
on the firstdegree murder chargall in violation of Dansberry’s right to due process. Dansberry
further argueshat the appellate court’s decision affirming the denial of Dansberry’s mtuio

withdraw his plea relied on an unreasonable application of Supreme Court precedent.

A. Trial Court’s Failure to Admonish Dansberry Re: Extendledn Sentence

Dansberry argues that the trial court violabeth Rule 402 andection5/5-8-2(b)when
it failed to admonish Dansberry that he was eligible for an exteteidedsentencen the first
degree murder chargand that the appellate court was “unreasonable” when it determined that

Dansberry wassufficiently advisedby the trial court‘that he could be subject to a term of



imprisonment that would exceed the-g€ar statutory maximurh (Pet. at 2931 (quoting
10/18/10 Order at 15).) It appears to be Dansbeagyument that, although the trial court did
admonish Dansberry that he could receive a sentence of life imprisonment or deatd) the t
court did not explicitly state that he could receaséerm of yearsn excess of 60 years on the
first-degree murdecharge. Id. at 30 (“[t]here is nothing in the admonishment that makes Mr.
Dansberry fully aware of the 6100 year extended term sentence provisionDansberry relies

on Rule 402 and Section 582(b) in arguing that the appellate court's holdingswa
“unreasonable,” because Dansberry “did not have a full understanding of the consequeisces of hi
plea.” (d.at 2931.)

“Violations of state law alone are, of course, not cognizable in federal habeas corpus
proceedings Steward v. Gilmore80 F.3d 1205, 1214 (7th Cir. 1996). Accordindiye
Seventh Circuit has concluded thdt] he question of compliance with these statutory
requirements is entirely distinct from the constitutional issue regardiagkbhowing and
voluntary nature of the pléa.ld. In Steward the Seventh Circuit addressed a habeas petition
brought by an individual who was sentenced to an extetatedsentenceof eighty years for
armed robbery and murder. Like Dansberry, the petitionest@wardargued that the trial
court’s “failure to comply with the statutory notice requireniefdr extendeeerm sentences,
now codified asSection 5/58-2, “rendered his plea not knowing, voluntary or intelligerid’ at
1214. Although the Seventh Circuit agreed wtik petitioner that fnJowhere on the record
does it appear that [petitioner’'s] plea was entered with knowledge of the possbikin
extended sentence,” the Seventh Circuit ultimately concluded that courts admonition
regarding the possibility of a death sentence was sufficient to d@eis@oner]of the maximum

possible sentence as is required by Illinois Supreme Court Rule 402 and thededstialtion’.
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Id. at 121314, cf. Dalton v. Battaglia402F.3d 729, 7334 (7th Cir. 2005) (holding that the
Supreme Court “must have intended” that the *“direct consequences’ of g plad . . .
encompass the maximum sentence for which a defendant is eligible” (in that casendedxt
term senteng¢. Darsberry has made no attempt to distingugteward and this court can
ascertain no reason to depart fr@tewarcs holding. This court therefore findghat the
appellate court’s holding regarding Dansberry’s exterded sentence is not an unreasonable
application ofBoykinand its progeny.

B. Trial Court’s Failure to Admonish Dansberry Re: Mandatory Consecutive
Sentences andombined Mandatorilinimum Sentence

Dansberry further argues that the trial court violated Rule 402 and Dansbeaghy’ sori
due process when the trial court failed to admonish Dansberry that conseauiiress on the
first-degree murder charge and the attempted robbery charge were mandatorthasiible
combinedmandatoryminimum sentence on the two charges together was tvgentyears rather
than twenty years, and that the appellate court was unreasonable when nitingetethat
Dansberry was sufficiently advised by the trial court “that his sentemeed beordered tobe
served consecutively” and that “beuld besubjected to a minimum sentence of 26 years.” (Pet.
at 2428 (quoting 10/18/10 Order at 16-17) (emphases added).)

It is undisputed thathe trial court did not explicitly inform Dansberry that consecutive
sentences were mandatpoy that he was facing a combined mandatory minimum sentence of
twenty-six years rather than twenty yeargSee10/18/10 Order at 17 (“the court did not
expressly state that consecutive sentences were mandatdkg”gXxplained  Judge Obbish in
ruling on Dansberry’s motion to withdraw pléhis was a “mistake”:

It wasn't that it could be consecutive. The mistake was it had to be consecutive.
Now, that was a mistake. It's unfortunate. . .. [T]he Judge makes a misstatement

11



regarding consecutive being mandatory or not, no one catches it. Defense doesn’t
catch it. State’s attorney’s office doesn’t catch it.

(Ex. T at 85:1216; 86:26.) Dansberry argues that klid not have a “full understanding of the
direct consequences of the plea,” as requireBdykinandBrady, becausénewas not informed
that consecutive sentences were mandatorythat he was therefore facing a combined
mandatory minimum sentence of twesiy yearsof imprisonment. (Pet. at 25, 28.) Dansberry
further argues that this violation of his due process rights makes his plea inheverdiyand
“invalid.” (Id. at 26, 28-29.)

This court agrees with Dansberry that “the trial court did not properly admonish Mr.
Dansberry of the minimum sentence prescribme¢ébw’ when the two sentences were required to
run consecutively(Pet. at 27), and that this failure runs afoulBuykiris requirement of a
“knowing and voluntary” plea where there is no evidence that Dansberry was othemaigeof
the twentysix yearcombinedmandatory minimum sentence he was facif@ge Boykin395
U.S. at 244, 244 n.7 (requiring trial courts tafivasg] the matter with the accused to make
sure he has a full understanding of what the plea connotes and of its consgqunehwkng
“the permissible range of sentences’As the Third Circuithas stated in a similar due process
challenge although “no Supreme Court casgresslynandates that defendants be informed of
mandatory minimum sentences before tendering a guiég’ph challenge to a guilty plea
entered without knowledge of a mandatory minimum sentence “goes to the heanrafidhee
that was clearly established mBoykin Brady, and Henderson[v. Morgan 426 U.S. 637
(1976)].” Jamison v. Klem544 F.3d 266277, 274 (3d Cir. 2008)(emphasis in original).In
other words, a defendant who is unaware of a mandatory minimum sentence cannot be said to
have been “fully aware of the direct consequences” of his or her guilty Breay, 397 U.S. at

755. As the Third Circuit concluded damison “[w] e therefore reject the view that knowledge
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of the statutory maximum is sufficient to allow an informed choice to plead guilty.at least
as important for the accused to be accurately informed of the minimum aafoncarceration
that he/she will have to serve pursuant to a guilty pléd. at 277 To the extent thédppellate
Court of lllinois found no due process violatiom Dansberry’scase this court holds that the
appellate court’'s decision en unreasonable application d&arly established Supreme Court
precedentn BoykinandBrady.

Dansberry is incorrect, however, in arguing thatdbe processrror during his change
of-plea hearing requideautomatic reversal of his conviction are bpportunity to replead “It
is only for certain structural errors undermining the fairness of a cilipioaeeeding as a whole
that ... preserved error requires reversal without regard to the mistake’s effetheon
proceeding.”United States v. Dominguez Benjtg42 U.S. 74, 81 (2004).0therwise, relief for
error is tied in some way to prejudicial effectd. In federal courtRule 11 of the Federal Rules
of Criminal Procedure governs plea colloquies. Although Rule 11 is not synonymousdueith
processUnited States v. Timmreck4l U.S. 780, 783 (1979) (“[A] violation [of Rule 11] is
neither constitutional nor jurisdictional”), Rule 11 “to a very large extefteats a mirror image
of the constitutional concerns found Boykin” United Sates v. Mitche|l58 F.3d 1221, 1223
(7th Cir. 1995). By way of comparison, Rule 11 errors “are properly typed procedatiaér
than structural in naturgnd areconsideredsusceptible ta harmlessrror analysis. United
States v. Davila133 S. Ct. 21392148 (2013);Dominguez Benites42 U.S. at 81 n.6 (“The
omission of a single Rule 1Wwarning without more is not colorably structurgl.9ee also
Timmreck 441 U.Sat 78384 (rejecting the proposition that a trial court’s failure to admonish a
defendant about the applicable mandatory minimum sentence as required by Ruds &l

“fundamental defect which inherently results in a complete miscarriagetiwiejis Danslerry
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has made no argument that the error in this case was “structural,” and thifnosuthat the

trial court’s failure to adviseDansberrythat consecutive sentences were mandatory or that the
combinedmandatory minimum sentence on both chargestwasty-six yearsis not the type of
fundamental constitutional error tHatef[ies] analysis by harmlegsror standards.’Arizona v.
Fulminante 499 U.S. 279, 309 (1991internal quotation marks omitted)As demonstrateth

the context of Rule 11 violatns,federalcourts routinelyreview plea hearings for harmless error
and arepresumed to be able to do so without difficul§eeUnited States v. Vons35 U.S. 55,

63 (2002) (“Rule 11(h) unequivocally provides that a trial jusdgeariance from the ktter of

the Rule 11 scheme shall be disregarded if it does not affect substantial righttastie
shorthand formulation of the harmlesgor standard); United States v. Richardsoh21 F.3d
1051, 10589 (7th Cir. 1997) (Rule 11(h)'s “harmlessness inquiry focuses on whether the
defendant’s knowledge and comprehension of the full and correct information would have been
likely to affect his willingness to psel guilty”) (internal quotation marks and citation omitted)
United States v. Padilla23 F.3d1220, 1222 (7th Cir.1994) (“Failure to inform a defendant
[under Rule 11] about applicable mandatory minimums can be, but is not necessariyysa ser
oversight. The inquiry is fact bound.”).Moreover, the Supreme Court has recognized a
presumption thatharmlesserror review applies ifi virtually all §2254 casés alleging
constitutional errorabsent'a deliberate and especially egregious error of the trial type, or one
that is combined with a pattern of prosecutorial miscondukty v. Pliler, 551 U.S. 112, 117
(2007) (quotingBrecht v. Abrahamserb07 U.S. 619, 638 n.@993). This court therefore
rejects Dansberry’s assertion that the trial court’s failure to adinséhiat consecutive sentences
were mandatory or that the combined mandatory minimum sentence on both chasges w

twenty-six yearsresulted in a void or invalid plea regjnig automatic reversal

2 The Supreme Court suggestedDominguez Benitethat some due process violatiomsy
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Having determined that the constitutional error in this case is subject to réstiew
harmless error, the next question is whether the Appellate Court of lllinoiedppé proper
standard of harmlesasrror review on appealSee Johnson v. Aceved®2 F.3d 398, 404 (7th
Cir. 2009). InAcevedpthe Seventh Circuit noted that that the proper standard of hareniess
review differs depending on the reviewing could. at 403. On direct appeal, the government
bears the burden of proving beyond a reasonable doulththatitcome of a proceedy would
have been the same absenfederal constitutional errorld. at 40405 (citing Chapman v.
California, 386 U.S. 18, 24 (1967)). On habeas review, tést is whether the federal
constitutional error “had substantial and injurious effect or @mbt# in determining the
outcome of the proceedingBrecht 507 U.S.at 637 (quotingKotteakosv. United States328
U.S. 750, 776 (1946))lt is this court’s duty to first determinehether the state appellate court’s
analysis “was a reasonable applicat of the Chapman standargd in accordance with
§ 2254(d)(1). Acevedp 572 F.3d at 404 If the answer is n@ this court ther must apply the

Brechtstandard to determine whether the error was harldsls, but see Jones v. Basinger

requireautomatic reversal of a conviction, such as the due process violation at iBsydim—

“when the record of a criminal conviction obtained by guilty plea contains no evitlesica
defendant knew of the rights he was putatively waivirfgée DomingueRenitez 542 U.S. at 84

n.10 (“We do not suggest that such a conviction could be saved even by overwhelming evidence
that the defendant would have pleaded guilty regardless.”). This court does notamud#rst

dicta from Dominguez Beniteto override te general assumption that federal courts apply
Brecht'sharmlesserror standard on habeas review of state court decisions.

Dansberry further citeBicCarthy v. United State894 U.S. 459, 466 (1969), for the proposition
that “if a defendant’s guilty peeis not equally voluntary and knowing, it has been obtained in
violation of due process and is therefore void.” (Reply at 15.) Although Dansberrytalscura
guotesMcCarthy, this statement was later tempered by the Supreme Court’s analy&sann
which interpretedMcCarthy as merely rejecting the government’s request to remand for a
“further hearing with new evidengaather than expressing an opinion on the appropriateness of
harmlesserror or plairerror review.Vonn 535 U.S. at 67-68.
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635 F.3d 1030, 1052 n.8 (7th Cir. 2011) (citiAy for the proposition thaa federal habeas
court may bypass hAEDPAChapmartestand proceed directly Brech).?

Although Dansberry’s case took a somewhat tortured route to the appellatetim®urt,
opinion now under habeas review was in all material respects a direct agpeadppellate
Court of lllinois did not apply th€hapmanstandard, howevemstead requiring Dansberry to
show “how he was denied real justice or suffered prejudice byalegedly imperfect
admonishment regarding his minimum sentence.” (10/18/10 Order &7 J6Because the state
appellate court applied a harmlessor standard contrary to the clearly established Supreme
Court precedent set forth @hapman this court must independently determine whether the due
process error at Dansberry’s chaitgglea hearing was harmless undecht See Fry 551
U.S. at 199 (noting that § 2254(d)@d9es not &liminatq ] the requirement that a petitioner also
satigy Brechts standard).

“On habeas review, a constitutional error is considered harmless unless it ¢enwhe s
to have ‘had substantial and injurious effect or influence in determining™ the outcome of a
proceeding. Jones 635 F.3dat 1052 (quotingBrecht, 507 U.S. at 622) In applying this
standard, neither the government nor the petitioner bears the burden of gddéal v.
McAninch 513 U.S. 432, 4387 (1995). If the reviewing court “is in grave doubt about whether
or not[the] error is harmles” such that “in the judgs’ mind, the matter is so evenly balanced
that he feels himself in virtual equipoise as to the harmlessness of thé #earourt must

conclude that theonstitutionalerror was noharmless.ld. at 435.

% The government has cited a number of-Brecht/ pre AEDPA cases requiring prejudice
beforea plea will bevacatedon due process grounds. (Ans. atlB) These cases offer some
persuasive support for the government’s position, but are of limited value to the courént
analysis in light of the substantial changes to habeas review brought ab&wedht and
AEDPA. The government’s failure to analyze this case under eith@réuoht harmlesserror
standard or the AEDP&hapmanrstandard is an inexcusable oversight when the government has
conceded the underlying due process violaitiothis case
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Based on a reviewf the recordn this casethis court hasho doubt that the due process
errorat the changef-plea hearinglid not have asubstantial and injurious effect or influence on
Dansberry’s decision to plead guiltythe state trial court and the state appeltadurt found no
evidence that Dansberry would have changed his plea if he had known that hedackdory
consecutive sentences aac¢ombined mandatory minimum sentence of twaityyears. $ee
Ex. T. at88:2189:3; 89:1822 (finding “no evidence”to suggest that mandatory consecutive
sentences “would have been a deal breaker” in Dansberry’s decision to entéy glga);
10/18/10 Order at 16 (noting that Dansberry did not allege “that he would not have entered open
guilty pleas if he had been awathat the minimum sentence he faced was a prison term of 26
years, rather than 20 yeaysld. at 17 (“[tlhere is no indication in the record, and the defendant
has not argued . . . , that he would not have pleaded guilty if he had known that consecutive
sentences were mandatory”)On habeas review, a state court’s determination of factual issues
is “presumed to be correct,” and it is the petitioner's burden to rebut this presarbptclear
and convincing evidence. 28 U.S.C2Zb4(e)l). Dansberry cites no evidence from the record
in the state court suggesting that he would have changed his plea if he had known that
consecutive sentences were mandatory orltbatas faing a combined mandatory minimum
sentence of twentgix yearsinstead offering only blanket assertions before this dbait“had
he been fully aware that consecutive sentences maralatory he would not have pléed]
guilty and [would have] insisted on going to trial.” (Pet. atseg alsdkt. No. 30 (‘Reply”) at
18 (“[b]ut for the trial court’s inadequate admonishment, petitioner would not have plead[ed]
guilty and insisted on going to trial”).)

Dansberry’'sassertion that he would have gone to trial had he kribvanhconsecutive

sentences were mandatory or that he was faciognmained mandatory minimum sentence of
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twenty-six yearsis contradicted by the record and by his own arguments before this éaurt.
noted by the appellate coufthe record establishes ah [Dansberry] chose to plead guilty
knowing that he could receive life in prison or a sentence of death and that no prowhisesrha
made regarding the length of the sentences that could be imposed.” (10/18/10 OrdefThe17.)
fact that Dansberry elesd to plead guilty despite being told thatdoeild befacing consecutive
sentences on thst-degree murder charge and the attempted armed robbery c{iaxg® at
B-13:5-12), generally tends to undermine his assertion before this court that hensbhb/e
entered auilty pleaif he had known that heertainlywould befacing consecutive sentenceis
both charges. Additionally, at the hearing on Dansberry’s motion to withdraw his ples, No
testified that, to the best of his recollection, “[the State was intent &imgethe death penalty
for Mr. Dansberry” andMr. Dansberry’s primary concern . was that he did not want tme
executed.” (Ex. S at 972 97:2224.) Dansberry has contested Norris’'s testimony on this
point in his habeas petition, arguing the record establiies'the decisive factor in Mr.
Dansberry’s decision to enter a blind plea” was Norris’s erroneous predictiobdhaberry
would receive a sentence of “about 40 years.” (Pet. &i%8ussed in detail below).) In either
event, Dansberry has neadfirmatively alleged or argued that he expected to receive a sentence
of anything less than forty gesor that he expected naionsecutive sentencel short, there is

no evidence in the recottiat the trial court’s failure to inform Dansberry that he was facing
mandatory consecutive sentences and a combined mandatory minimum sentence edixwenty
yearshad any effeet-much less a substantial and injurious effech Dansberry’s decision to
plead guilty. Because the trial court’s error was harmless, Dansberry is notcemtitleabeas

relief based omtheassertediolation of his right to due process.
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2. Ineffective Assistance of Counsel

The court next addresses Dansberry’'s claims regarding his right to coorsifyt
effective counseWith respect to his change of pledt is well established that “[d]uring plea
negotiations defendants are ‘eletit to the effective assistance of competent counskéfler v.
Cooper 132 S. Ct. 1376, 1384 (2012) (quotiMgMann v. Richardsgn397 U.S. 759, 771
(1970)). “To demonstrate that the right to counsel was violated by ineffective assistance, a
person challenging a conviction must meet the familiarpand standard set forth tBtrickland
[v. Washington466 U.S. 668694 (1984)].” McElvaney v. Pollard  F.3d _ , 2013 WL
4423669, at *3 (7th Cir. Aug. 20, 2013):The performance prong dbtrickland requires a
defendant to show that counsel's representation fell below an objective standard of
reasonableness.Lafler, 132 S. Ct. at 1384 (internal quotation markd aitations omitted).In
the context of a guilty plea, ithmeans the defendant must demonstrate that counsel’s advice
during the plea process was not “within the range of competence demanded of attorneys in
criminal cases.”Hill v. Lockhart 474 U.S52, 56, 5859 (1985) (quotindicMann 397 U.S. at
771) The prejudiceprong ofStricklandis satisfied if the defendant shows “there is a reasonable
probability that, but for counsel’s errors, he would not have pleaded guilty and would have
insisted on gaig to trial.” Hill, 474 U.Sat59.

Dansberryargues that Norris’s performance was constitutionally ineffective wgfect
to his change gbleabecause: (1) Norris erroneously advised Dansberry that he would receive a
sentence of “around 40 year®) Norrisfailed toadvise Dansberrithat he would be required to
serve mandatory consecutive sentericesr did he advise Dansberfthat there was a risk he
would be exposed to the extendedm sentence provision under the ’laand (3) Norris’s

advice to enter into a blind plea “without a guarantee that death will not be impekediving
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that the government was aggressively seeking the death pandltyaving failed to determine
whether there were any mitigating witnesses to testify during thetpgiase—‘equates to the
sacrifice of an unarmed prisoner to gladiators” and “provided absolutely no tbetoefi
Dansberry® (Pet. at 1416.) Dansberry further contends that the appellate court unreasonably
applied Strickland when it relied on the pleaoltoquy “as a cure for Mr. Norris’s deficient
performancg and that the appellate court impermissibly required Danslergfaim actual
innocence oito articulate a plausible defense, contrary to the prejudice standard set forth in
Strickland (Pet. a22-23.) Because the appellate court did not specifically address Dansberry’s
claim that Norris provided ineffective assistance of counsel when he failed te dlmsberry
as to the full range of potential sentences, ¢burt addresses Dansberry’s tremaining claims
separately in the analysis that follows.

A. Norris’s Failure to Advise DansberRe: Mandatory Consecutive Sentences,

Combined Mandatory Minimum Sentence of Twenty-Six Years, and Possibility
of an Extended-erm Sentence.

This court begins with Norris’s failure to advise Dansberry that he was facindatay
consecutive sentences and a combined mandatory minimum sentence ofstwemiyrs, and
his failureto adviseDansberrythat hecould be sentenced to an extentian onthe firstdegree

murder charge. Neither the trial court nor the appellate court specificdlgsagdhis aspect of

* This third claim of objectively unreasonable performance was never presented to the state
courts for decision, and is therefore procedurally defaulteder 28 U.S.C. 8254(b)(1)
(Compare Ex. C at 34 (arguing that Norris was constitutionally ineffective for advising
Dansberry that he would receive a sentence of “about 40 years” and for failirdyise a
Dansberry that consecutive sentences were nanydand an extende@rm sentence was
possible) with 43 (arguing that Norris was not a credible witness when he deniedimyomis
Dansberry a fortyyear sentencé|f|he only credible reason why [Norris] would conduct himself

his way[e.g. advising Dansberry to enter a blind plisaf he knew that his client was going to
receive a term of years and was guaranteed not to receive the death penalty”)
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Norris’s allegedly constitutionally ineffectiveperformance. When a petitioner has raised
constitutionalclaims to the state court, bthe state court nevertheless fails to address these
claims, AEDPA’s deferential standard of review drops away and the regefederal court
makes an independent assessment on the merits of the petitioner’s constitlaimsal dewell
v. Hanks 335 F.3d 629, 631 (7th Cir. 2003Ee also Perruquet v. Brile$90 F.3d 505, 518 (7th
Cir. 2004) (if we were to reach the merits of Perrugsetbnstitutional claim, we necessarily
would have to do sde novg as there is no stat®urt decision we can look to for an evaluation
of this clainf); Aleman v. Sternes320 F.3d 687, 690 (7th Cir. 2003) (“If the state court’s
opinion was unreasonableor if the state judiciary did not address the constitutional claim,
despite an opportunity to do -sdahen 82254(d) no longer applies. A prisemstill must
establish an entitlement to the relief he seeks, and iR&54(a) . . . that sets the standard.”).
This court therefore reviews this aspect of Dansberry’'s claim forectefé assistance of
counselde novo

As the Seventh Circuit has notetiStricklands two-part test requirevoth deficient
performanceand prejudice.” United States v. Taylpr569 F.3d 742, 748 (7th Cir. 2009)
(emphases in original). Accordingly, “there is no reason for a court decdingeffective
assistance claim. . to address both components of the inquiry if the defendant makes an

insufficient showing on oneé.Strickland 466 U.S. at 87. “In particular, acourt need not

® The trial court did comment on Norris’s overall performance during the pleaiatémym,
concludingthat Norris “achieved what | believe [Dansberry] was trying [to] achieve atdvis

to avoid being executed and to avoid then hopefully having to spend the rest of his life in the
lllinois Department of Corrections.” (Ex. T at 74:2%:2.) The trial udgefurther concluded

that Norris’s advice to enter the blind plea was a “strategic decision thati§Norade so that

Mr. Dansberry at least, although it would be a long wHiyhe would at least have some hope
down the road of getting out of the pemitiary.” (d. at 75:3-9.) As noted above, Dansberry has
procedurally defaulted any ineffective assistance of counsel claim based asisNgeneral
advice to enter a blind guilty plea. Notesdipra
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determine whethetounsel's performance was deficient before examining the prejudice suffered
by the defendant as a result of the alleged deficienclds.”

In this case, for the reasons stated in Sectiosufitg Dansberry has failed to show
“there is a reasonable praltility that, but for counsel’s errors, he would not have pleaded guilty
and would have insisted on going to triaHill, 474 U.S. at 59. Dansberry entered his guilty
plea knowing that he was facing a possible death sentence or a sentéede pfison and that
no promises had been made regarding the lengthngfsentence thamight beimposed
Dansberry has presented no evidence tkagxpectedthat his sentences would be concurrent
rather than consecutivéhat he expected to receive a mandatoinimum sentence of twenty
years, or that he expected that he would not receive adfeyears sentence on the fudggree
murder charge above sixty years. In short, Dansberry has produced no evidence that Norris
failure to advise Dansberry on thesentencing issues was “a decisive factor” in Dansberry’s
decision to plead guilty.United States v. Barng83 F.3d 934, 941 (7th Cir. 1996 Because
Dansberry has not established prejudiogler Stricklandand Hill, he is not entitled to habeas
relief based on tis claimed violation of hiSixth Amendmentight to counsel.

B. Norris’s Promise or Predicatioimat Dansberry Would Receive a Sentence of
“Around 40Years”

This aspect of Dansberry’s ineffective assistance of counsel claim revoluesrily
around a question of fact. In state court, Dansberry alleged that Norris told himoltieé w
receive a sentence of about 40 years” tnad Norrismisrepresented to Dansberry “a deal had
been made in which Mr. Dansberry would serve 40 years if he pled guilty.” (ExX34; 35;see
alsoEx. F at 20 (“Mr. Dansberry never considered pleading guilty until his attorneydris .

.. made him a promise that Mr. Dansberry would only serve a sentence of alyear<ldf he

plead[ed] guilty.”).)
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The appellate court reasonably understood Dansberry’'s allegation to be tha Norri
“promised [Dansberry] the court would impose a sentence of ‘around 40 years.” 100/18/
Order at 20.) The appellate court then deferred to the trial court’s credilmtiipgs on this
guestion of fact. $eel0/18/10 Order at 2@1; see alsoEx. T at 79:2280:12 (“All of those
things corroborate Mr. Norris, and they destroy the credibility of all of the@fecdurt hearsay
statements allegedly made to other people by Mr. Norris. . . . And so withtrespiee issue of
whether or not Mr. Dansberry was lied to by Mr. Norris, | find that not to be thé')dasehe
appellate court also relied on the fact that Dansberry explicitly acknowleddesichangeof-
plea hearing that his decision to plead guilty was not based on any promisestredigferred
to the trial court’s finding that Dansberry “was well aware that he was faciegtanded prison
term, life imprisonment, or the death penalty.” (10/18/10 Order @&128ee alscEx. P at B
7:6-8.) Based on these findings of fact, thedigpe court concluded that Dansberry “failed to
sustain his burden of proving the element of prejudice requir&lrimkland” (Id. at 21.)

This court presumes on habeas review #igtate court’s findings of fact are correct. 28
U.S.C. 82254(e)(}. It is Dansberry’s burden to overcome this “presumption of correctness” by
clear and convincing evidenceld. In his habeas petition, Dansberry argues that Norris
“predicted” a sentence of “about 40 years” and told Dansberry that, althoughath@idge
“wouldn’t give Mr. Norris an exact number of years for Mr. Dansberry’s sentencégNorris]
think[s] the sentence would be ‘about 40 years.” (Pet. at 14, 19.) Dansberry ladlegedtor
argueal before this court that Norris promised him a seocgéeofforty years, or that the state
court’s finding of fact on this point was “an unreasonable determination of dteeifalight of
the evidence presented in the State court hearing.” 28 U.2254%e)(2). Tis court therefore

persists ints presunption that the state court’s finding of fact is correct. Because Norris did not

23



promise Dansberry that he would receive a fgagr sentence in exchange for his guilty plea,
Dansberry’s ineffective ssistance of counsel claim fails to the extent it asdd on this
allegation

This court further agrees with the government that Dansberry has pralbedefaulted
his claim that Norris erroneously predicted a forgar sentence. Atlequate presentation of a
claim requires a petitioner tpresent both the operative facts and the legal principles that control
each claim to the state judiciaty. Stevens v. McBride489 F.3d 883, 894 (7th Cir. 2007)
(quoting Rittenhouse v. Battle263 F.3d 689, 695 (7th Ci2001). Here, the operative facts
have chaged. The difference between a promise, based on an alleged deal with either the
prosecution or the sentencing judge, and a predicbhased on counsel’'s knowledge and
experienceis significant. The state court was never asked to make a finding of factles to
latter, and so it did not The appellate court’s ruling on Dansberry’'s ineffective assistance of
counsel claim wamsteadbased entirely on its finding that Norris had not promised Dansberry
he would receive a fortyear sentence. Dansberry’s failure to argue that Norris had erroneously
predicteda sentence of “about 40 years” deprived the state colittee opporturty to make
findings of fact and conclusions of lawitiv respect to this allegationAs a result, the record
before this court “is wholly undeveloped on the issue of the efforts that [Norris] ooki¢a
estimate [Dansberry’s] sentence,” such that this court “cannot determine whethresel's
performancefell below an objective standard of reasonablene&ethel v. UnitedStates 458
F.3d 711, 71718 (7th Cir. 2006). BecauseDansberry failed to present to the state courts the
operative facts underlying his claim of ineffective assistance of colmas® on Norris’'s
erroneous sentencing predictiodansberry’s claimis procedurally defaulted and cannot be

raised before this court.
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For the sake of completeness, this court addresses Dansberry’s final argtina¢rthe
appellate court impermissibly required Dansberry to claim actual @meecor to articulate a
plausible defense, contrary to the prejudice standard set fd@thckland. The appellate court’s
order clearly stated thathis secondary holding was not required for its disposition of
Dansberry’s ineffective assistance of counsel claismg the language “[m]oreover” and “[f]or
this reason, too,” after having already concluded that Dansberry “failedstain his burden of
proving the element of prejudice required ®tyickland” (10/18/10 Order at 21.) Whether the
appellate couts approach would have resulted in a decision contrakiltoand its progeny if
the appdate court had actuallsequired Dansberry to assert a claim of innocence or a plausible
defenseas proof that he would not have pleaded guilty and would have insisted on going to tria
is a question this court need not answéf. MoreneEspada v. UniteGtates 666 F.3d 60, 66
67 (1st Cir. 2012)“self-serving statement[s]. . unaccompanied by either a claim of innocence
or the articulation of any plausible defense thatcpuld have [been] raised had [a defendant]
opted for a trial, [are] insufficient to demonstrate the required prejudice Btdekland)
(internal quotation marks and citatiomitted)

3. Cumulative Error

Finally, Dansberry argues that “[tjhe acaulation of errors in this case violated [his]
right to due process.” (Pet. a 36.) Althougfhhe cumulative effect of two or more individually
harmless errors has the potential to prejudice a defendant to the sameseateinigée reversible
error,” Alvarez v. Boyd225 F.3d 820, 824 (7th Cir. 2000) (quotidgited States v. River&00
F.2d 1462, 1469 (10th Cir. 1990)), this court has found no prejudgdtingfrom the trial
court's and counsel’'s separatmilures to explicitly advise [@ansberry thahe was facing

mandatory consecutive sentene@egla combined mandatory minimum sentence of twasity
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years,and this court now further finds that there is no cumulative prejudicial eftaut thhese
combined failures either. Dansberry’'s request forehabrelief based on cumulative error is
denied.

4, Certificate of Appealability

Rule 11(a) of the Rules Governing Section 2254 Cases in the United States District
Courtsrequires this court to “issue or deny a certificate of appealability whemtets a final
order adverse to the applicant3ee5C Wests Fed. Forms, District CourtSriminal § 95:1
This court is authorized to issue a certificate of appeahabiti this caseonly if it first
determines that Dansberhas made “a substantial showing of the denial of a constitutional
right.” 28 U.S.C. 8253(c)(2). To satisfy this burde@ansberrymust demonstrate that
“reasonableurists would findthe districtcourt’s assessment of the constitutional claind any
antecedent procedural rulingebatable or wronfj Lavin v. Rednoyr641 F.3d 830, 832 (7th
Cir. 2011) (citingSlack v. McDaniel529 U.S. 473, 484-85 (2000)).

“When a state appellate court is divided on the merits of the constitutional question,
issuance of a certificate of appealability should ordinarily be rottidenes v. Basinge635
F.3d 1030, 1040 (7th Cir. 2011). Although Presiding Justice Hall's dissenting opinion did not
cite Supreme Cotiprecedent, instead relying on lllinois Supreme Court Rule 402 and lllinois
case lawthe dissent was clearly based on the merits of Dansberry’s due process claim and the
underlying questionf prejudice. As stated in the dissent:

The majority presumes that, beca{Bansberrylwas aware he could receive the

death penalty or life imprisonment, he could not be prejudiced by any sentence

less than those two alternatives. However, | believe the prejudibansberry]

is the differece between the possibility of a penalty and a mandated penalty. . . .

The fact thafDansberry]jwas told that consecutive sentences were possible but

not that they were mandatory, is a strong indication fansberry]did not

understand the full consequences of his guilty plea. Where, as in this case, a
defendant is sentenced to a penalty beyond that set forth in the admonishments, he
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is prejudiced because he has not been informed of the full consequences of his
guilty plea.

(10/18/10 Order at 24 (Hall, P.Hdissenting).) Presiding Justice Hall then recommended that
Dansberry’s guilty plea “should be vacated and the case remanded forgiaa tmew.” I¢l.)

This court is confident in its assessment tBegchts harmlesserror standard appke
under the circumstances presented in this case, and that automatic reMeasabarry’s plea is
not appropriate unless this court first determines that the trial courtigefaib admonish
Dansberry as to the combined mandatory minimum sentence balistantial and injurious
effect or influence on Dansberry’s decision to plead guilty. This court would rbesste
however, if it did not acknowledge a certain tension created by two separate fodtmote
Dominguez Benitez The SupremeCourt in Domingue Benitezbegan its analysis in Section
II.B. by acknowledging that only “certain structural errors undermininddtineess of a criminal
proceeding as a whole . . . require[ ] reversal without regard to the mistatext @i the
proceeding.” DominguezBenitez 542 U.S. at 81.In Note 60of the majority opinion, th€ourt
stated that singleerror in aRule 11 plea colloquy “without more is not colorably structural.”
Id. at 81 n.6. The Court went on to stdéer in its analysishowever, thait was “worth
repeating” that “the violation claimed was of Rule 11, not of due procédsat 83. In Note 10,
the Court further stated that the effectadkule 11 error ora defendant’s choice to plead guilty
was “another point of contrast with the constitutional question whether a defenglaiity plea
was knowing and voluntary,” continuing:

We have held, for example, that when the record of a criminal conviction

obtained by guilty plea contains no evidence that a defendant knew of the rights

he was putatively waiving, the conviction must be reverdgalykin v. Alabama

395 U.S. 238, 243 (1969)We do not suggest that such a conviction could be

saved even by overwhelming evidence that the defendant would have pleaded
guilty regardless.
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Id. at 84 n.10. A reasonable jurist could interpretetticta fromDominguez Beniteto suggest
that due process errors during a plea colloquy, as opposed to Rule 1lrequire, automatic
vacatur of thainderlyingpleg and that such errors are not susceptibleatmlesserror analysis.

In light of the dissenting opinion in the Appellate Court of Illinois and the abaweéed
languagefrom Dominguez Benitezthis court finds that reasonable jurists could debate (1)
whether clearly established Supreme Court prececequired the Appellate Court of lllinois to
vacate Dansberry’s underlying guilty plea without addressing rij@dicial effect of the trial
court’s failure to admonish Dansberry regardimgicombined mandatory minimum senterute
twenty-six yearsand (2) whether tis due process erroduring Dansberry’s changd-plea
hearing is susceptible Brechts harmlesserror standard of review iiederalcourt.

This court is not of the opinion that its remaining findings on prejudice and procedural
default are debatable among reasonable jurists, and therefore declineseta isertificate of
appealability on these remaining issues.

CONCLUSION

For the reasons set forth abofercell Dansberty petition for writ of habeas corpus by
a person in state custody under 28 U.S.C. § 2254, (Dkt. No. 1), is denied. Pursuant to Rule 11(a)
of the Rules Governing Section 2254 Cases in the United States District Courtyuithis ¢
certifies for appeal the Bowing questions: (1) whether clearly established Supreme Court
precedent required the Appellate Court of lllinois to vacate Dansberry’slyindeguilty plea
without addressing the prejudicial effect of the trial court’s failure tocamlsh Dansberry
regarding his combined mandatory minimum sentence of twa&rtyears and (2) whether this
due process error during Dansberry’s chaofgplea hearing is susceptible Boechts harmless

error standard of review in federal codrerminate case.
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ENTER:

’?-M-'-hw

JAMES F. HOLDERMAN
United States District Court Judge

Date: November 8, 2013
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