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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

INSTANT TECHNOLOGY, LLC, an lllinois
limited liability company,

Plaintiff,

No. 12C 491
ELIZABETH DEFAZIO, LAURA REHN,
MEGAN MARKER, BETHANY MEEK,
ERIN BAUER, JOEL KATZ, ANDREA KATZ
individuals, and CONNECT SEARCH LLC, )
a Delaware Limited Liability Company )
)
)
)

)
)
)
)
)
v. )
)
)
)
)

Defendants

MEMORANDUM OPINION AND ORDERCONTAINING COURT'S
FINDINGS OF FACT AND CONCLUSIONS OF LAW

JAMES F. HOLDERMAN District Judge:

Paintiff Instant TechnologyLLC (“Instant”), a company in the information technology
(“IT”) staffing industry, suedive of its former employeedVs. Elizabeth DeFazi¢‘DeFazio”),
Ms. Laura Rehn(*Rehn”), Ms. Megan Marker (“Marker”),Ms. Bethany Meek(*Meek”), and
Ms. Erin Bauer(“Bauer”) (collectively“Employee Defendarity as well agwo nonemployees
Mr. Joel Katz (“Joel Katz”) and Ms. Andrea Katz(“Andrea Katz”) and one ofinstant’s
competitorsConnect Search, LLC'Connect’) (collectively“Connect Defendarity (altogether
“Defendant). Instant soughin its First Amended Verified ComplaiftAmended Complaint”)
(Dkt. No. 40(“Am. Compl.”)) injunctive and other relief fronthe Employee Defendants for
what Instant alleged to be breach of employment agreements, breach darfidiieiy, and
alleged violations of the Computer Fraud and Abuse ACEAA”), 18 U.S.C. § 1030nstant

also soughtinjunctive and other relief from all Defendants fahat Instantallegedto be
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violations of the lllinois Trade Secrets ACITSA”), 765 ILCS 1065/, tortious interference
with business expectancies, andlaronspiracy, and from DeFazio attte Connect Defendants
for what Instant alleged to ltertious interference with contract.

In April 2014,the courtconductech bench triaht whichinstant withdrew itsequestgor
injunctive relief The parties presgeed evidence regarding Instantsher claims as well as
DeFazio’s counterclaim against Instdat what DeFazio alleged weranpaid portions of her
2011 bonusAt the trial Instant presented the testimonytwtlve withessesMs. Ronna Borre
(“Borre”), Instant’'sPresident and CEQCestifiedaboutInstant’s businesand revenue, the IT
staffing industry,andthe Defendantsalleged conductMr. Alfredo Aoun (“Aoun”), DeFazio’s
partner, testifiedabout his computerizetbackup of DeFazio’s email. The five Employee
Defendants eactestifiedaboutinstant’s business, the IT staffing industry, their employment at
Instant, and the formation of Connedbel Katzand Andrea Katzachtestified aboutthe IT
staffing industry and the formation of Conheldls. Rebecca Rouhof‘Rouhoff”), an Instant
administrativeemployee, testifiecdhbouther observations after the departure of the Employee
Defendants Mr. Wolfe Wilke (“Wilke”), Director of Operationsorenst Services at the
Barrington, lllinois office of CyberControls, LLC testified about his examination of the
Employee Defendants’ computers after their ternmmator resignation from InstantMr.
Anthony Raimondg“Raimonde”) a former accountant at Instant, testified regarding Instant’s

purported loses as a result of Defendantsinduct’ Instant also offered certain parts of the

! Instant withdrew Raimonde as a witness at the trial before he could completstihisrig

about the projected losses Instant alleged were attributable to Deferudeuthgtt.

-2-



deposition testimony dfis. Christina Peterson. (PTX 328rjstant did not present the testimony
of its previously disclosed damages expddt. Dwight Stewart Defendants presented the
testimony ofsix withesses, including thfeve Employee Defendastind Joel Katz.

After considering all of the evidence presented at the April 2014 trial otmé fonds the
Employee Defendants did not breach their Employment éxgests with Instant (Count 1) or
their fiduciary duties to Instant (Count IV). The court further finds that norieeoDefendants
violated the lllinois Trade Secrets Act (Count Il) or the Computer FraddAduse Act (Count
V), nor did any of the Defendants commit any common law torts (Counts Ill and VI) or
participate in a civil conspiracy (Count VII). Finallyye court finds that DeFazio did not prove
her counterclaim seeking money damagédss Memorandum Opinion and Order, as outlined

below, constitutes the court’s findings of fact and conclusions of law.

|.  Stipulations of Uncontested Facts

The Parties

Instant’s History ad Business

Employee Defendants’ Employment at Instant and Employment Agreements
Events of October 2011 through December 2011

Events of January 2012

nmo o w2

Connect Search Solicitations and Placements
II. Further Factual Findings

Instant’s Business

Instant’s Workforce

Instant’s Business Data
Instant’'s Candidate Hotlist
Instant’s Candidate Ro({f List
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F. Instant's Employees’ Data Ritices

G. Events of 2011 and 2012

H. Instant’s Investigation after Employee Defendants’ Terminations angriRéisns
|. Startup of Connect

Applications of Fact and Conclusions of Law

A. Employee Defendants’ Alleged Breach of Employment Agreements (Count |
i. Inadequate Consideration for Restrictive Covenants
ii. Non-Solicitation Covenants in Employee Defendants’ Agreements with Instant
a. Non-Solicitation of Instant’'s Candidates
b. Non-Solicitaion of Instant’s Clients
c. Instant’s Purported Confidential Information
iii. Non-Recruitment Covenants in Employee Defendants’ Agreements with Instant
iv. Non-Disclosure Covenants in Employee Defendants’ Agreements with Instant
B. Defendants’ Alleged Violation of lllinois Trade Secrets Act (Count Il)
C. DeFazio's and Connect Defendants’ Allegeattious Interference with Contract (Count

1)
D. Employee Defendants’ Alleged Breach of Fiduciary Duty (Count IV)

E. Employee Defendants’ Alleged Violation of the Computer Fraud and Abuse Act (Count
V)

Defendants’ Alleged Tortious Interference with Business Expectances{¥|1)
. Defendants’ Alleged Civil Conspiracy (Count VII)

I o m

DeFazio’s Counterclaim for Alleged Breach of Agreement and Violatiolirdis Wage
Payment and Collection Act

V. Conclusion

Stipulations of Uncontested Facts

Before the trial commencedpnsistent with the high level of professionalism displayed

by the counsel of record throughout pendency of this litigation and with the cqaptescation,

the parties agreed to stipulations regarding numerous facts which this court aopts
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uncontestedThe stipulated factas €t forth in the parties’ final pretrial order (Dkt. N&66-1)
are as follows:

A. The Parties

1. Connect Search is a Chicabgased staffing firm that specializes, in part, in the
recruitment and placement iaf professionals.

2. DeFazig Rehn, Marker, Meek and Bauer are all former employeé&sstdnt.

3. DeFazio, Marker, Meek and Bauer currently work for Connect Search. Reharlpr
worked for Connect Search.

4, DeFazio is the President and-Eounder of Connect Search. She is also a meniltke o
Board of Managers of Connect Search.

5. DeFazio owns approximately 15% of Connect Search.

6. During her employment at Connect Search, Rehn was a Vice President of Sales.

7. Marker is a Vice President of Sales at Connect Search. She is also an owneraut Conn
Search.

8. Meek is a Vice President of Recruiting at Connect Search.

9. Bauer is a Vice President of Recruiting at Connect Search.

10. Defendant Joel Katz has worked in the staffing business for more than 20 years.

11. Joel Katz is the former President and CEO of Addison Search, a professioniad) staff
company he founded in 1999. Joel Katz was an owner of Addison Search until 2011.

12.  Joel Katz is a member of the Board of Managers of Connect Search.

13. Joel Katz is the Chief Investment Officer of a company called Brownlhadstments,
LLC (“Brown Laby).

14.  Brown Lab is the majority owner of Connect Search.
15. Defendant Andrea Katz is married to Joel Katz.
16. Andrea Katz has worked in the staffing business for more than 20 years.

17. Andrea Katz cdounded Addison Search with Joel Katz. She was employed by Addison
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18.

19.

20.

21.

22.
23.
24,

25.

26.
27.
28.

29.

30.

31.

32.

Search until early 2010 and was an owner of Addison Search until 2011.
Andrea Katz is a member tife Board oManagers of Connect Search.

Andrea Katz is the majority owner of Brown Lab and currently serves as Bralig
Chief Executive Officer. Andrea Katz organized Brown Lab in 2011 as an investment
vehicle.

Prior to forming Connect Search, J&&ltzand Andrea Katz had worked with DeFazio.

Bauer formerly worked for Addison Search.

. Instant’s History and Business

Instantwas famed in 2001 by its President and CEO, Borre.
Borre left a position at a global staffing company to launch Instant.
Instant is whollyewned by Borre.

As part of its businessnstanthelps companies locate IT professionals needed to fill
temporary, permanent and/or temporaypermanent positions.

. Employee DefendantsEmployment at Instant and Employment Agreements

DeFazio worked for Instant from 2003 until January 3, 2012.
DeFazios most recent title dhstantwas Executive Vice PresideBales & Operaons.
DeFazio reported directly to Borre.

DeFazio received over $300,000 in base salary, bonus and commissions in 2010, and
more than $222,000 in total compensation in 2011.

Rehn began working foinstanton or about June 17, 2010. She held the position of
Senior Account Manager, and was responsible for, among other duties, maintaining and
increasing sales dfstants services and developing new clients and accounts.

Marker began working fonstanton or about March 24, 2010. She held the position of
Senor Account Manager, and was responsible for, among other duties, maintaining and
increasing sales dhstants services and developing new clients and accounts.

Meek began working fomstanton or about January 7, 2008. She held the position of

Lead/Senio Recruiter, and was responsible for, among other duties, identifying and
vetting placement candidateskills and qualifications, submitting candidatpsofiles to
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33.
34.

35.

36.

37.

the companys account managers, and helping to facilitate the placement of the
candidatesvith clients?

Meek also conducted training workshops and wrote Instamtining manual.

Bauer worked atnstantfrom 2005 to 2008. She later returnedingtantin March of
2011. Bauer held the position of Recruiter, and was responsible for, amongwibsr
identifying and vetting placement candidateskills and qualifications, submitting
candidate’s profiles to the compang account managers, and helping to facilitate the
placement of the candidates with clients.

Instant divides its employees betmesales (client side) and recruiters (candidate side).
Meek and Bauer were on the candidate side, and were responsible for sourdatesind

to fill open positions at clients. Marker and Rehn were on the client side, and were
responsible for generatingales and facilitating placements of candidates at clients. At
the time of her termination, DeFazio was in a sales role on the client side ofithesbus

DeFazio, Rehn, Marker, Meek and Bauer signed employment agreementssiaiiit
(collectively, the “Employment Agreemerits or singularly the “Employment
Agreement].

Among other things, the Employment Agreements containg@iogenant Not td&olicit
Instants Clients or Employeéswhich stats, in relevant part:

Employee shall not directly oindirectly, for a period of two years after
termination of Employés employment with Instant, perform IT Staffing
Services for or accept IT Staffing Services business from, or assipeeson,
firm, partnership, corporation or other entity to performSiaffing Services
for or accept IT Staffing Services from, any tidtant’'s Serviced Clienfsin
furtherance of the foregoing, Employee agrees that ... (a) Employee shall not
contact or solicit any of Instdst Servicd Clients for a period of two years
from termination of Employés employment with Instant ... (b) Employee
shall not notify any of Instatd Serviced Clients of the termination of
Employeés employment with Instant ... () Employee shall not notify any of
Instant’s Serviced Clients wheratiployee is employed at any time during said
period of two (2) years from termination of Employg@mployment with
Instant ...

(Employment Agreements at § 8 (referred hereafter as-B&dicitation Covenants”).)

2

Consistent with the IT industry terminology, the court in this opinion refers to ITejekess
as “candidates” and companies seeking to fill IT positions as “clients.”
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38.

39.

40.

41.

The“Covenant Not to Solicit Instarg’Clients or Employeédurther provides:

Employee agrees that during and after termination of Emplewsaployment

with Instant, she will not directly or indirectly encourage, solicit, or otissrw
attempt to persuade any employee or consultant of Instégdve the employ

of Instant, to breach any employment or consulting agreement with Instant, or
to violate any procedure or policy of Instant.

(Employment Agreements at 88(ejreferred hereafter as “NeRecruitment
Covenants).)

“Instant’'s ServicedClients' are defined in the Employment Agreements“any of
Instants Clients who have been serviced by Instant within three (3) years prior to the
termination of Employeés employment with Instant . . . (Employment Agreements 8t

8.)

The Employment #reements also contained a clause regarding the nondisclosure of
Instant’s proprietary property which states, in relevant part:

The Employee covenants and agrees that she/he shall not, while in the employ
of Instant, or thereafter, communicate or divulge to, or use for the benefit of
himself/herself or any other person, firm, association or corporation, without
the prior written consent of Instant, and information in any way relating to the
Proprietary Property. The Proprietary Propestyll remain the selproperty

of Instant or Instans Clients, as the case may be and ummination of
his/her employment with Instant, the Employee shall thereupon return all
ProprietaryProperty in his/her possession or control to Instant.

(Employment Agreements 8t7(b) (referred hereafter as “Ndisclosure Covenasi).)

“Proprietary Propertyis defined in the Employment Agreements as:

information regarding the business, procedures, activities and services of
Instant or Instans Clients, including but not limitetb, memorandafiles;
programs; clients account and customer lists; information about and notes
regarding customers, candidates and consultants and their reserves (placed,
active and inactive); costs and prices of Instant; client needs, requireanents
business affairs; records; manuals; computer data and reports ...

(Employment Agreements at § 7(a).)



42.

43.

44,

45,

46.

47.

48.

49.

50.

51.

52.

53.

54.

DeFazio had a written compensation plan for 2011, pursuant to which DeFazio was
entitled to a performance bonus if Instanhieved certain revenue and net income goals.

Instant paid DeFazio $10,000 in bonus compensation for 2011.

. Events of October 2011 through December 2011

On October 26, 2011, Andrea Katz contacted DeFazid mkedIn. Andrea Katz and
DeFazio then had lunch on November 3, 2011.

In November 2011, DeFazio had lunch with Joel Katz. At that lunch, Joel Katz told
DeFazio that he was considering starting a new staffing company. He kdsloCee-azio
if she would consider leaving Instant.

Later that month, DeFazio met Joel Katz for breakfasthat breakfast, Joel Katz told
DeFazio that she could be a candidate to run his new staffing venture.

On December 9, 2011nstanthosted its annual holiday party. Meeameto Chicago
from St. Louis for the party and rented a hotel room. DeFazio met ebkr hotel
room before the party to talk.

On December 12, 2011, John Kinsella, the Senior Vice President of real estate company
Grubb & Ellis, sent Joel Katz a preliminary market survey showing availalide sfface
in Chicago.

On December 13, 2011, Pazio and Joel Katz exchanged emails regarding their
itinerary for viewing available office space in Chicago.

On December 14, 2011, DeFazio and Joel Katz toured available office space in Chicago,
including an office at 10 South LaSalle Street.

On Decembet5, 2011, DeFazio signed a revenue goal sheet saying she would attempt to
generate $2.5 million in revenue at Instant in 2012.

Also on December 15, 2011, Meek spoke with Andrea Katz over the telephone.
Following their conversation, Meek sent Andrea Katthank you email sayingl m
thrilled to be a part of this new chaptetn her email, Meek also mentioned the
possibility of meeting with Andrea and Joel Katz in Chicago on December 29, 2011.

On December 16, 2011, DeFazio sent Joel Katz an email saywgnted to reach out
and let you know that | am super excited and amnsavith our plan and partnership.”

On December 29, 2011, DeFazio sent Joel Katz an email sayimgpe we can also get
the ladies on board w us, so i do not have to leave them behind.”
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55.

56.

S7.

58.

59.
60.
61.

62.

63.

64.

65.
66.
67.

68.

Also on December 29, 2011, Marker sent Joel Katz an introductory email saying:

“Hi Joel, My name is Megan Marker and | am Account Manager [sic] at
Instant | was referred to you by one of my connectiond.imkedIn and heard
you were looking to ogn a staffing service in the Chicagoland area. | am
interested to hear more about this.”

On December 30, 2011, Rehn sent DeFazio an email sdgiad:[me] after you talk to
Joel”

. Events of January 2012

On January 3, 2012, Borre terminated DeFaze&mnpoyment withinstantat a restaurant,
without notice, and DeFazio never returned to Inssaoffice.

Connect Search was formed on January 4, 2012, but did not begin operating until
February 27, 2012.

On January 5, 2012, Marker resigned her employment with Instant via telephone.
On January 6, 2012, Meek similarly resigned her employment with Instant yphdeke

On or around January 9, 2012, DeFazio, Rehn, Marker, Meek and Bauer all signed
employment agreements with Connect Search.

On January 10, 201mstant through its counsel, sent separate cease and desist letters to
DeFazio, Rehn, Marker, Meek, and Bauer.

The cease and desist letters expresasthnts concerns about certain of Defendants
pre- and postmployment activities and warned that if tharties were not able to
resolve the matter in an amicable fashion by January 17, 2012, Instant would file suit.

On January 17, 2012nstant through its counsel, sent a cease and desist letter to Joel
Katz.

. Connect Search Solicitations and Placements

In 2012, Connect Search placed multiple candidates at The University of Chicago.
One such candidate was Olumide Kehinde.

Instanthad placed Mr. Kehinde at its client Accenture in 2010. Certain of the Defendants
were aware of this placement.

In 2012, while Mr.Kehinde was still working at Accenture, Connect Search set up an
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69.

70.

71.

72.

73.

74.

75.

76.

7.

78.

79.

80.

81.

82.

interview for him at the University of Chicago.

Connect Search successfully placed Mr. Kehinde as a Windows System Adxtanigtr
the University of Chicago on May 22, 2012. Defendants MeekRehn worked on this
placement.

Connect Search placed Brandon Rowe at the University of Chicago effS8efwember
4, 2012. Rehn and Meek worked on this placement.

Connect Search placed Chris Sersic at the University of Chicago effectivieeOdfn
2012. Rehn and Meek worked on this placement.

Connect Search placed Daniel Weiske (through his company IT Federal Seavittes)
University of Chicago effective July 9, 2012. Rehn and Meek worked on this placement.

Connect Search placed George Moraéi@®ugh his company Securitymindehsg.) at
the University of Chicago effective June 11, 2012.

Connect Search placed Jareth Nicasio at the University of Chicago effecyv@3]jul
2012. Rehn and Meek worked on this placement.

Connect Search placed Stephen Adams at the University of Chicago effectiberGi;to
2012. Rehn and [nodefendant Lauralation worked on this placement.

In 2012, Connect Search placed at least one candidate at QNwizDefendant]
Christina Peterson worked on this placement.

Bauer began soliciting business from Orbitz on behalf of Connect Search in thersumm
of 2012.

On July 11, 2012, Connect Search executed a Master Services Agreement with Orbitz.

Around that time, Connect Search employees began submitting candidatesofmnan
Windows Engineer position at Orbitz. Connect Search successfully placed a egndidat
Jeffrey Snyder, in the Windows Engineer position on November 26, 2012.

On August 1, 2012, Rehn emailed AnixgeCorporate IT Supervisor, Razz Cura, and
submitted twocandidates for an opeQA” role. Based on this submission, Anixter
agreed to conduct a phone interview with one of the candidates, James Budilovsky.

Marker submitted candidates to Augmentity on behalf of Connect Search.
Marker worked on the BanKer Life account atinstant On April 18, 2012, while

employed at Connect Search, Marker sent an email to Jim Gucciard at’Banker
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83.

84.

85.

86.

87.

88.

89.

90.

91.

92.

93.
94.

95.

recommending ahall-star candidate, Kurt Weissgerber.

In July and August of 2012, Bauer sourced candidates for a Securitylaoggement
Engineer position at Blue Cros=SC.

Marker placed candidates at Brightstar while employethgtant On June 27, 2012,
while employed at Connect Search, Marker emailed Sapna Rao at Brightstar and
submitted two potential candidates for an open position there. In response, Msk&ho a
Marker to set up a phone interview with one of the candidates, Avinash Athelli.

In March and April of 2012, Rehn reached out to Tamara Brown at Chamberlain and
submitted a candidate for an open QA Testing Manager position there.

On August 16, 2012, Marker emailed Mark Francetic at CME and asked him to consider
a candidate named Anish Jacob for a C++ Developer position.

In April and May of 2012, Meek submitted candidates for an Oracle R12 Implementation
Lead positon at Hyatt.

Meek and DeFazio both worked on the Law Bulletin accoulmsént In April of 2012,
Meek and DeFazio sourced candidates for an open Java Developer position at Law
Bulletin on behalf of Connect Search.

In May of 2012, Marker contacted Suerbi@k at Manifest and asked her to consider a
candidate named Kimberlee Mulherin for an Interactive Project Manageiopositi

Rehn worked on the NORC account lastant In July of 2012, while employed at
Connect Search, Rehn submitted multiple candidates for an open Quality Assurance
position at NORC. Rehn also submitted candidates for other open positions at NORC,
including Programmer, Mobile Developer and Java roles.

Rehn worked on the Pactiv account while employebhstant Rehn submitted at least
one candidate for an open position at Pactiv on behalf of Connect Search.

Bauer sourced positions at Sears while employddsédnt Bauer has sourced positions
at Sears on behalf of Connect Search.

In April of 2012, Rehn submitted a candidate for an open position at Shop Local.

Marker placed candidates at Videojet while she was employelthstdnt Marker
submitted candidates to Videojet on behalf of Connect Search.

Meek sourced candidates for West Monroe Partners when she worketdaat Meek
sourced candates for“a handful of positions at West Monroe Partners on behalf of
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96.

97.

98.

99.

100.

Connect Search.

Marker placed candidates at ZS Associates when she workddstant Marker
submitted candidates for two open positions at ZS Associates on behalf of Connect
Search.

On May 14, 2012, Rehn sent an email to Joanne King at Accenture. In the email, Rehn
notes Connect Search“25+ years of professional recruiting and staffing experience
and asks about the process fdsecoming an approve [sic] staffing vendor for
Accenture. Rehn goes on to tell Ms. King that Connect Sedrgbuld welcome the
opportunity to prove our value to you.”

In the spring of 2012, Rehn sent multiple emails to William Boroski at Fermi, attempting
to schedule a time to meet. In one such email, Rehn stated she would love to tell Boroski
more about therfew compan¥yshe founded with “5 other colleagues.”

Marker waked on the Tribune accountlastant On April 26, 2012, Marker emailed Joe
Adamo at Tribune and asked if there was any way Connect Search coultilhg]p
open roles with [its] candidates.”

Rehn placed candidates at United Airlines while employddssint On May 11, 2012,
Rehn sent an email to Dwight Nielsen at United Airlines, sayihgvould love the
opportunity for Elizabeth [DeFazio] and myself to sit down with you to tell you more
about our firm [Connect Search] and the best way to partner with United.”

(Dkt. No. 2664 11 1100.)
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I. Further Factual Findings

The court’s furtherfindings of factas set forth below are made based on the evidence
presented by the parties at the bench trial.

A. Instant’s Business

Most business entities in theentyfirst century maintain record keeping systems that
are computerized. Consequently, mussinesses employ an IT stédf dayio-day operationas
well as employeesvith IT skills for special projects, such as implementing a new database
architectureor an enterprise resource planning (“ERP”) systdmstant’s clieng reflect the
widespread demand for employees with IT skills &age includeda major airline, a large
metropolitanuniversity, an investment bank, and a local news bulletin.

Instant’s produd, like other business in theT staffing industryare the peoplevith IT
skills it can identify and convince to become job candidates. Instant makes money wieer a cli
which is a company with IT staffing needsres a job candidatgut forth by Instahas an
employee In exchange for Instant’'successfulsearch,the client pays Instant a commission,
typically based on the employee’s starting sal&y.newly hired employee gob candidate
pays Instananything.

Although Instant enters into a Master Services Agreement (“MSA”) midist of its

clients,an MSA does not guarantee Instant will earn revenue faognparticularclient. Clients

® Because the parties requested-nertified, reaftime transcription of the proceedings during

the trial and because a certified transcript of the trial proceedings hhserrequested or
prepared as of the date of this opinion’s issuance, the cannot include trial transcript
citations in this opinion.
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want to fill their IT needs as soon as possiatel consequentlgolicit canddates through
multiple IT staffing firmsand througha number ofdifferent online job boardsAccording to a
consulting presentation prepared for Instant in 201itl-nrarket clientsrely on four to five
different IT staffing firms(JTX 10 at 16.).arge dients, by contrast, use a network of more than
ten different vendorgld.) The fiercecompetition for clients’ opejobsis na an industry secret
CME Group, for example, conductsregular conference call witts network of IT vendors to
discusscurrent and future staffing needs. Another cliddtiversity of Chicago,announces open
IT jobs in a single email to 20 or 30 recipients; theigients which areall IT staffing firm
representativesee their competition in the “To” line of each em@llients do notevenlimit
themselves tolT staffing firms. Almost every client-big and smal-posts available IT
positions tothe morepopularjob boardsjncluding: Dice, which specializes in high tech jobs;
Monster; CareerBuilder; arldnkedIn, the sociamedia platform for professional networking.

The result is an I'professionaktaffing marketreplete withrobust competition. Instant
does not have an exclusive relationship with any client, nor does any client gadratant a
certain level of busineslthough someclients regularly include Instant in their network of
“preferred” IT staffing firms, mere inclusion does not translate toigh rate ofcompensated
placemenrd. For every ten job openings where a client invites Instaobtopete Instantplaces a
candidate (and bills the clierdply once.

Instant and its competito@so provide the same product, IT candidates. According to

Borre, the IT staffing industry is &ery commoditized business.” (DTX 10.Neither Instant

*  Borre’s trial testimony was to the contrary. The court credits Borrdsowaped remarks in
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nor its competitorgnjoy a reputation for providing higher quality candidates than the rest of the
IT staffingindustry partially because the staffing firmsarketand providehe same candidates
Like clients, candidates halietle incentive to limit themselves to a siegitaffing firm Instead,

like clients, candidates use multiple staffing firrss well as online job boarddo maximize

their opportunities to find a joblhe hiring manager for a client may see the same candidate
presented by a number of staffing firmslaaccording toBorre, ultimately buys “from people

[he or shelikes.” (DTX 10.) Because Instant and its competitars providing, at any point in
time, the same or similar available candiddtean easily identifiable client bgdestant réies
heavily on its sale$orce to drive its business.

B. Instant's Workforce

As stipulated, Instant divides its workforce into two segments: sales emnitirg. The
sales team is in chargeidkntifying clients, which are companies seeking IT professionals to fill
temporary, permanent, or tempordoypermanent positionsinstant's sales peopldind
prospectiveclients by performing internet research, eoédling hiring managers, searching
onlinejob boards, such as Monster.com and CareerBuilder.com, and searching social networking
sites likeLinkedIn. Because Instant’s clientshief goal is to hire qualified candidateclients
readily volunteer information about available joBs discussed earliesophisticatecclients
advertise job openings on conference calemails with a network of competing IT staffing

firms, and all clients-large and smal-advertise open jobs on public jobs boards.

DTX 10 and discredits her trial testimony because during her trial tastinBorre had
several incetives to prevaricate and her demeanor on the stand evinced that she was not
always forthcoming with the truth, despite being under oath.
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Instant’s ecruiters are in charge of finding Instant’s prodijmb seekerswith IT skills,
referred to by Instant as caddtes Instant’s recruiters find candidates in much the same way
Instant’s sales people find clients: scouring online job boards such as Dice, Monster.com,
CareerBuilder.com, personal networking through social networking sitekifikedIn, and on
occason, within Instant’'sown database of past candidat®sice an Instant recruiténcatesa
candidate, the recruiter often conducts a telephonic or Skype interview wittatkdelate to
gatherfurther information about the candidate’s specific IT skills, preferred location, rpeefe
salary, and past experience.

Like many businesse®liant ondirect sales,stant’s business thrives on volume. The
more points of contact with clients and candidates, higder rate of billable placemerst
Instant’'s 201CEmployee Handbook advises new hires that “[the] job is not difficult,” and that
“[s]tarting out in this business is a numbers game.” (JTX 8 at 0002kP®nder to achieve
success, Instant stresses that sales people and recruiters “MUST be oméheoiecting with
people to make things happer(ltl.) Given the nature of the work, direct sales businesses
typically experience high rates of workforce turnover. Instant is no diffehestant lost 13
employees in 2009, 21 employees in 2010, 19 employees in 2011, and 9 employees during the
first quarter of 2012(DTX 9.) At any given time, Instant has between 25 and 40 employees.
Since March 26, 2012, 77% of the 26 people employed by Instant on that date have left the firm.
(Id.) Becauseneither sales norecruiting require a high degree of technical skill beyond
interpersonal skills and a strong work eflsales people and recruiters agplaceableEach
year, despite the turnoveinstantfills its ranks with new recruiters and sales people without
significant disruption to its business.
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C. Instant’s BusinessData

Like every other IT staffing firminstantusesa database taggregate information about
its clients and candidatesnstant license a databaseroduct called SmartSearchwhich is
popularamongrecruiting and staffing firms. Athetrial, Instant did not present an extract of its
SmartSearch database or even a lighefpopulatedfields. The Employee Defendants testified
that SmartSearch typicalontainsthe name of a client, contact infornaet for a client’s hiring
manager, andertaininformation about a client’s open IT positions. On the candidate side,
SmartSearclypically containgast and prospective candidateames and contact information,
location preferences, IT skills, employmeaitéitus, and occasionally some notes about recruiters’
personal interactions candidates.

Instant’s employees access Instant’'s network with a username and mhsswgure to
each employee. Once an employee is on Instant’s network, however, he or she aasefss to
SmartSearch. Because Instant’s sales people and recruiters need to acaSssafmaegularly
throughout the day, any additional security measures would be inconvenient.

Instantalso uses the information contained in SmartSearch to gehsoakey reports: a
hotlist and a rolleff list.

D. Instant’'s Candidate Hotlist

Instant’s hotlist or “hot candidate list” is a list of candidates who areyread/ork or
will be ready to work within 30 days. The hotlist also includes candidates who aretinelyac
looking for a job but would entertain the “rightpportunity; these candidatese listed as
“passive public” job seekers on the hotlist. (JTX 8 00021Be) hotlist typically takes the form

of a spreadsheet generated from the data stored in SmartSearch. Unlikee&miartsowever,
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Instantpresenteda sample hotlist from August 20H2 the trial (PTX 78.) The hotlist, as of
August 2010, contained the following fields: ‘Name’, ‘Skill Set’, ‘ContracBHC Perm.’,
‘Salary’, ‘Visa Status’, ‘Location’, ‘Date Available’, ‘Recruiter NameéMet in House Y/N’,
‘Date Entered’, and ‘Notes{(ld.) The ‘Notes field in the August 2010 hotlighcluded short
recruiter comments like “awesome personality,” “10+ years of Jayagven entity, and
“trader stud.(Id.) Because the hotlist refleatandidates seeking jobs immediately or in the near
future, ahotlist that is more than one or two months @dnot useful for recruiters or sales
peope. Many of the candidatemn an outdatetiotlist havealready foundobs or, if they have
not, maynot be attractive candidates

E. Instant's Candidate Roll-Off List

Instant’s roltoff list is similar to the hotlist but pertains to temporargr contract,
workers. The roltoff list is a list of candidates previously placey mstant in temporary
positions. The lists generated from SmartSearch and contains the same fields as the hatlist. T
roll-off list also includes the dates on which candidates’ temporary assignmenishéctd is
presumablyvhen the candidates will need another contractAdihough Instant cannot always
predict with certainty when a candidate’s temporary assignment willnewihg some estimate
gives Instant a head start on competing IT stafiimgs in search o$killed candidates.

The roltoff list, like the hotlist, becomes stale after one or two momhsandidate
“rolling off” a temporary assignmerttoes not remain available for long; in order to maximize

their earning potential, candidates must minimize the time between jobs.
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F. Instant's Employees’ Data Practices

With the exception of DeFazio, Instant did not typically provide its employéts w
laptops during the relevant time periodConsequently, in order to woirfkom home, many
employees-including the Employee Defendantéransferred cpies of the active hotlist and
roll-off list to USB thumb drives or emailed copies of the documents to themselvest Inst
encouraged working from home on the nights and weekends, (JTX 8 0002124), and had no
policy prohibiting employees from using portabtedia to facilitatevorking remotely

G. Events of 2011 and 2012

DeFazio joined Instant in 2003 and, for the majority of her tenure, was in charge of
training and managing Instant’s sales team. DeFazio’s last title at Instarfixeastive Vice
Presidehy Sales & Operationsin 2010, DeFazio and Borre agreed upon a phantom stock
ownership plan, whereby DeFazio would receive five percent of cash proceedseifsBtut
Instant. (JTX 5PTX 172 Ex. A) DeFazio did not receive voting rights, a seat on Instangsd
of directors, or any right to dividends. As stipulated by the parties, “Instarani \|vas]
wholly-owned by Borre.” (Dkt. No. 266-1 | 24.)

In February 2011, Instant hirells. Mirjana Schultz (“Schultz”) as Instant’s Chief
Financial Officer. A2011progressed, Borre and Schultz decideditangelnstant’s operations
and transition DeFazio’s management duties to Schultz. In August [28ddyse Instant was not
ontarget tomeetits revenue goal®8orre told DeFazio thathe should focus ogenerating sales
rather tharmanaging the teanmflthough DeFazio agreed to spend more time on sales, she was
not happywith the changeShe enjoyed managing a team more than direct dalé€3ctober

2011, DeFazio told Borre that she wanted to contiraieing and managintpstant’s sales team.
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Borre refused and expressly toldeFazioin no uncertain termshat “she [was] no longer
responsible for any operations of the firm.” (JTX 2.)

On October 26, 2011after she had beestripped of her management resgibilities,
DeFazio received hinkedIn message from Andrea Kat®eFazio knewAndreaKatz from her
time at Saffire, another IT staffing firrAndrea Katz and her husbadoel Katzhad years earlier
founded Addison Search, another staffing firm, which thkynately sold to a private equity
firm. After they soldand leftAddison Searchthe Katzes started Brown Las an investment
vehicle to reenter the search business in ChicdgeFazio had lunch with Andrd&atz in late
October 2011 and met with Joel Katz for breakfast and lunch in November 2011. The Katzes
told DeFazio that theplanned tostart a new IT staffing firm in Chicago gnfl DeFazio were
interested in leaving Instant, she would be a candidate to run theBffrmid-December 2011,
DeFaziohad decided to leave Instant for the Katzes’ new firm. Although Katz testifecé
was still considering other candidates to run the new iirfate December, he and DeFazio
toured potential office space together on December 14, afdiwere in the final stages of
negotiating DeFazio’s Connect contragtthe end of the month.

At the same timeBethany Meek, who was working for Instant as a recruiter in St. Louis,
Missouri,was looking fora newjob in the Chicago area. Decembe2011, DeFazio put Meek
in touch with the Katzes to discuss the rsaffingfirm. On December 29, 2011, Meek met with
Joel Katz to discuss position with the new firmlhe same daypeFazio sent Joel Katz an email
discussing the details of h&rture compensation package at the new firm and stating “[l] hope
we can also get the ladies on board w us, so [I] do not have to leave them behindI5@@)rX
As stipulated, Rehn and Marker contacted Joel Katz to discuss his néwevéetween
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December 29, 2011 and December 30, 2011.

On January 1, 2012, as DeFazio and Aoun were preparing for a trip to Panama, Aoun
accessed DeFazio’s laptop. Aoun synchronized DeFazio’'s music with her phone &ed area
backup of her Microsoft Outlook email box, whichtestified e had done every few montims
the pastThe backup of DeFazio’s email was stooethe hard drive of her laptop as a .pst,file
whichis Outlook’s default storage format.

On January 3, 2012, Borre terminated DeFazio’'s employment with Inftgndmong
other reasons, “underminihdgorre and InstanBorre spokewith Bauer the same day and after
it became clear to Borre that Bauer was “not on board,” Borre terminated Bauel. &3nsalay
later, Borre spoke with Rehn about Instant’s future &eFazio’'sand Bauer's terminations
Borre determined from Rehn’s “attitude and smugn#ésatRehn“didn’t want to have any part
of the company.” Borre terminated Rehn the next day.January 52012, following Borre’s
termination of three employe@s three daysMarker resigned her employment with Instadh
January 6, 2012Vleek resignedas well All of the Employee Defendants joined Connect after
their termination or resignation from Instant.

H. Instant’s Investigation after Employee Defendants’ Terminations and R&gnations

Rebecca Rouhof an administrative assistant at Instatio is in charge of closing the
user accounts oformer employees. When an employee leaves Instant, it is and has been
Rouhoffs responsibility to terminatéhe employee’s network passwdoand company credit
cards It is alsoRouhoff's procedure to loothrough theformeremployee’s email and calendar
to ensure Instant does not miss any appointments with clients or candifatesuary 3, 2012,
after Borre terminaté DeFazio, Rouhoff looked through DeFazio’s email and did not notice
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anything missingDuring the second week of January 20af2er Borre instructed Rouhoff to

look through DeFazio’'s email again for signs of misconduct, Rouhoff noticedathatge
number of emails had been deleted from DeFazio’'s inbox. Although some of the emails
remainedn the Trash folder, some did not.

Rouhoff also testified that upon her possignation review of Meek’'s email, she
discovered thavieekhad deleted all of the emails in her inbox. Rouhoff discovered this because
all of the emails appeared in the Trash folder of Me&dcal copy of Outlookand remained
accessible

On January 10, 2012, Instant retained Wilke to conduct a forensic examination of the
Employee Defendants’ computetastant instructed Wilke to search for user activity between
December 15, 2011 and January 2, 20¥Rke picked up the Employee Defendants’ computers
from Instant on January 1®012, imaged thecomputers’hard drives, and returned the
computers to Instant shortly thereaft&¥ilke testified thatbased on his examination of
DeFazio’s computer, it had not been “bootéa” turned on, since January 3, 2012.

Wilke testified that his examination of DeFazio’s congpuevealed that someone using
DeFazio’'scomputer downloaded WIinRAR, a compression software, on January 1, 2012. Wilke

testified that a two files-12-12.pst and 1-A12.RAR—existed on DeFazio’'s hard driv some

> Based on Wilke’s testimony thhts examination obeFazio’s computer revealed it hadt

beenbooted between January 3, 2012 and January 10, 2012, the court discredits Rouhoff’s
testimony. Rouhoftestified at the triathat she examined DeFazio’s computbe second

time, sometime between January 3, 2012 and January 10, 2012. Rouhoff's alleged
examinations would have required her “twoot” DeFazio’s computer on two separate
occasionsbetween January 3 and January 10, which Wilke’s examination showed did not
occur.
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point between December 15, 2011 and January 10, 2012, but were no longer present on
DeFazio’'shard drive Finally, Wilke testified thasomeonausing DeFazio’'s computdretween
December 15, 2011 and January 10, 28d@ssedeveral spreadsheets stored on a thumb drive.

Wilke performed a similaexamnation of Rehn’s computer. Wilke testified that on
December 29, 2011 at approximately 10:00 asomeoneplugged a thumb drive into Rehn’s
computer and accessed several files stored on the thumb Tnediles stored on the thumb
drive included several spreadsheets, one of which was named Hot Candidates August 2010.
Wilke also testified thasomeone using Rehn’s compugscessed files on Instant’'s servers
December 29, 201Wilke's analysis did not reveal any evidence that files were transferred to
the thumb drive from Instant’s servers or Rehn’s computer.

Wilke's examination of Marker's computer revealed that someone using Narke
computer accessed a thumb drive on December 29, 2011. The thumb drive contained a number
of documents, including the folving: Candidates.xls, &®ential Clients (email), Bob Padilla
(email), Wall Street Journal (email),-IBOverview for Instant.pdf, Trading Companies.xls,
Career Searcinstant Technology.xls, Future Rdliffs as of 317-11 for Distribution.xls,and
SalesLeads March 2011.xIs/ilke could not ascertain the contents of any of the documents
merely the document namé®¥ilke found no evidence that any of the files had been transferred
from Marker’'s computer to the thumb drive.

Instant did not ask Wilke to deteine whether Instant still had access to the documents
stored on the thumb drives, nor did Instant grant Wilke access to its servers td@aeenpies

of the documents stored on the thumb drives.
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|. Startup of Connect

As stipulated, Connect was formed on January 4, 2012. On January 23, 2012, Instant
filed this lawsuit against the Defendamdter the lawsuit commencethe Defendants returned
all of Instant’s electronic and hard copy documents still in their posses3iofebruary 27,

2012, Connect begamperating as an IT staffing firm.

At the time Connect startedperating its database containing client and candidate
information, which is similar to SmartSearch, was empty. Since that time, Conagct h
successfullyplaced jobseeking candidates at number of current and former Instant clients,
including the University of Chicag&ME Group, andDrbitz.

[l Applications of Fact and Conclusions of Law
A. Employee Defendants’ AllegedBreach of Employment Agreements (Count I)

Instantassentd that eachEmployeeDefendantoreachd the NonrSolicitation Covenant
Non-Recruitment Covenant, and Ndnsclosure Covenant (collectively, the “Restrictive
Covenants”ontained irher Employment AgreementinstantarguedeachEmployee Defendant
violated her NorSolicitation Covenant and NeRecruitment Covenant bgontacting Instan$
clients, candidates and employeesn an effort totransferInstant’s clients, candidates, and
employees tdConnect. Instanturther contened that each Employee Defendahteached her
Non-Disclosure Covenarily misappropriatingnstants proprietary informationAt thetrial, the
Employee Defendantdid not dispute thatwhile operating asand for Connect, they contadte
Instants former clients, candidates and employee# violation of the NorSolicitation and
Non-Recruitment Covenantshe Employee Defendantsgued insteathat both covenants are

unreasonable based on the facts and circumstances in thisBgasentrast, the Employee
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Defendants argued they did not breach their-B@tlosure Covenantsecause they returned all
of Instant’s information and did not disclose anything confiderfiglset forth below, the court
agreesAlthough the Employee Defendants breached\tbie-Solicitation and NofRecruitment
Covenantsthose covenants atenreasonablend unenforceablelhe court further finds that
Instant failed to prove the Employee Defendants violated their Non-DisclGswenants.

I.  Inadequate Considerationfor Restrictive Coverants

Before trial, Defendants argued tRestrictive Covenantare not enforceable against
Rehn, Marker, and Baudrecause the restrictive covenalask adequate consideratioRehn,
Marker, and Bauer were all employed Ibgtantfor less than two years and received only their
employment in exchange for their agreement toRbstrictive Covenantslinstant terminated
Baueron January 3, 2012 and Rehn on January 5, 20atker resignedn January 5, 2012.

In lllinois, before determining whether a restrictive covenant isomgble, a court must
determine: (i) whether the covenant is ancillary to a valid contract; and (iinevitée covenant
is supported by adequate consideratkifield v. Premier DealelServices, In¢.993 N.E.2d 938,
942 (lll. App. Ct. 1st Dist. 2013) (citingawrence & Allen, Incv. Cambridge Human Res. Grp.,
Inc., 685 N.E.2d 434, 440 (lll. App. Ct. 2d Dist. 1997)he traditional ruleregarding
contractualconsiderations that a cart need not inquire into the adequacytlué consideration
to support a promise, merelyat consideration existe@urtis 1000, Incv. Suess24 F.3d 941,
945 (7th Cir. 1994)lllinois courts however,do not followthis traditional rulewhen analyzing
restricive employment covenants because the consideratiemew or continued
employment—may be illusory when the employment is at witieaning the employee can be
fired at any timeld. at 94546. In other words, the consideration is inadequiatee empbyee’s
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employmentcan beterminatedthe minute aftethe employeeagrees to theestrictive covenant
Accordingly, in lllinois, a restrictive covenant is supported by adequatedesasononly if,
after signing the covenant, amployeeremains employedfor a substantial period of time
beyond the threat of discharg&fown & Brown, Incv. Mudron 887 N.E.2d 437, 440 (lll. App.
Ct. 3d Dist. 2008) (internal citations omitted).

This court has reviewed and consideredNfuntel Aetnastak, Ino.. MiessenNo. 13 C
3801,2014 WL 702322 (N.D. Ill. Jan. 28, 2014) opinion by Chief Judge Castillo, for whom this
court holds great respect. i§hcourt, however, predicts the lllinois Supreme Court upon
addressing the issue would not alter the doctrine establishedebscent lllinois appellate
opinions, which clearly define “substantial period” as two years or more of continued
employmentSee Fifield 993 N.E.2d at 943 [flinois courts have repeatedly held that there must
be at least two years or more of congd employment to constitute adequate consideration in
support ofa restrictive covenant); see also Diederich Insurance Agency, LLLCSmith 952
N.E.2d 165, 169lll. App. Ct. 5th Dist. 2011jtwo years)Lawrence & Allen 685 N.E.2cht434
(two years)Brown& Brown, 887 N.E.2d at 44(wo years.

In Fifield, the lllinois Appellate Court for the First Judicial District affirmed the 2013
determinatiorof then Cook County Circuit Judgandnow lllinois Appellate Justicevlary Ann
Mason Citing several lllinois appellat@pinions, theFifield courtreaffirmed theholdings in the
recent Illinois appellate cases that the “substantial period of time” for an individual’s
employment required to support adequate consideration is two gearsre The lllinois
Appellate Courtin Fifield further held thatthe two-year requirement applies equallyfextual
situations where the restrictive covenant is part of a new employmenanéfeo thosevhere an

employer amends an existing employment relationdhifeld, 993 N.E.2d at 943see also
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Curtis 1000 24 F.3d at 947 (rejecting distinction between pred posthire covenants)At least
two circuit courts in Cook County, lllinois have acknowledged and applied the bright line
two-yearrule reaffirmed inFifield. See Vapor 4 Life, Ina. Nicks No. 13 CH 14827, 2013 WL
6631082, *1 (lll. Cir. Ct. Dec. 3, 2013lein Tools, Incy. Stanley Black & Decker, InadNo. 13
CH 13975, 2013 WL 6149305, *2 (lll. Cir. Ct. Oct. 10, 2013).

Bauer, Marker, and Rehwere all employed bynstantfor less than two yeargit the
trial, Instant did not prove-er even argue—that Bauer, Marker, and Rehn received any
additional compensation (other than their employment) in exchange for the Restrictive
Covenants. Consequentlynder lllinois law the Restrictve Covenantsare not enforceable
against Bauer, Markeoy Rehn

DeFazioand Meek by contrast, wereachemployed by Instant for more than two years
Accordingly, the court need not inquire intlke adequacyf considerion before assessing
whether the Restriste Covenants are enforceable agaDeFazioand Meek

ii.  Non-Solicitation Covenant in Employee Defendants’ Agreements with Instant
a. Non-Solicitationof Instant’'sCandidates

Instant claims tha its Non-Solicitation Covenantsprohibit former employees from
soliciting (i) the candidates Instant hpkaced, or attempted to place with a client, and (ii) any
client employer wherdnstanthas placed a candidabe with whom Instant has a signed MSA
The plain language okach Non-Solicitation Covenast however,only limits solicitation of
“Instants Serviced Clients The Employment Agreement definéimstant’s Serviced Clients” as
“any of Instant’s Clients who have been serviced by Instant within three#83 prior tahe
termination of Employee’s employment with Instant . . . .” (Employment Ageeésrat 8 8. At

the trial, Borre stated that “Instant’s Serviced Clients” include any ckemployerinstant has
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“billed or executed work for within the past three years,weell as any clienemgoyer with
whom Instant has “a signed MSABorre also testified that Instant does not bill its-gaeking
candidates, onlits client employersinstant’'s 201Employee Handboolescribed “client’ as
“[a] company which has asked Instant Technology to locate perso(hEK"8 at 0002132)xand
a “job seeker” as “[a] candidate looking to bettieeir employment opportunitiés(JTX 8 at
0002129). Accordingly, Instamiresented nevidence at trial thdhstant'sdefinition of clients,
let alone “Instant’'s Serviced Clients includes job-seeking candidates Because each
Non-Solicitation Covenant only limits solicitation of “Instant’s Serviced Clients,” thetdonds
that none of th&lon-Solicitation Coenans prohibit the solicitation oany candidateswhether
previously placed with an employer by Instant or not.

b. Non-Solicitation ofiInstant’sClients

By contrast, the plain language of InstatN@+Solicitation Covenantexpressly barthe
solicitation of Instant’s clielst which are defined by Instant as companies that have “asked
Instant Technology to locate personnel.” (JTX 8 at 0002132.) But the court’s arddgs not
and under the law should netd with the language dfistart’s Non-Solicitation venantsin
lllinois, a restrictive covenans enforceable only if it is reasonable based on the facts and
circumstances of the individual caseliable Fire Equip. Cov. Arredondq 965 N.E.2d 393,
402 (lll. 2011).Thelllinois Supreme Courhas made it clear that courts considering the question
shouldevaluate the reasonablenessathrestrictive covenastundera “three dimensional rule
of reasofi holding that a covenant is reasonabidy if it “(1) is no greater than is reqed for
the protection of a legitimate business interest of the empfogenissee; (2) does not impose
undue hardship on the employe®misor, and (3) is not injurious to the puliliReliable Fire

965 N.E.2d at 396 (nternal citations omitted). Postemployment restraints likelnstant’s
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Non-Solicitation Covenants are usually justified on the ground that the employer has a
legitimate business interest in restraining the employee from appropriatirgnifleyers (1)
confidential trade information, or (2) customer relationshipd.”’at 401. The existence of a
legitimate business interest turns on the totalitghe circumstances of each case. Factors the
court may consider include, but are nlrhited to, “the nearpermanence of customer
relationships, the employeeacquisition of confidential information through his employment,
and time and place restriction$d. at 403.

Generally, neapermanencyof customer relationship&urns in large degree on the
natue of the business involved, and certain businesses are just more amenable to suacess unde
it.” Lawrence & Allen, In¢.685 N.E.2d at 444 (citin@ffice Mates 5, North Shoke Hazen 599
N.E.2d 1072, 1082 (lll. App. Ct. 1st Dist. 1992)). “[A] ngeermarent relationship is generally
absent where the nature of the plaintiff's business does not engender cusigatiyr by
providing a unique product or personal service angtomersutilize many suppliers
simultaneously to meet their needisl’ at 444.

Basd on the evidence presented at trlatant does not enjoy a neaermanent
relationship withany ofits clients. The IT staffing market is highly competitiBy natureand
practice it isnon-exclusive.lnstants own business documentsflect the fact that the companies
Instant considers itlients typically use between five and terdifferent staffing firms
simultaneouslyto fill their employment needgJTX 10 at 16.)Borre, in her candidrecorded
remarks (DTX 10), acknowledged the staffing business is a “commoditized industry,” based on
sales, whereclients ultimatelyuse “people they like”to satisfy their staffing needgld.)
Although certain clients sign an MSA, an MSA merely qualifies a staffingpaasnas a vendor

with that client. An MSA does not guarantdeatany IT staffing provider, such as Instawill
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receiveany businesgrom that companylet aloneenjoya “near permanentlient relationship
with that companyn connection withts IT staffing needs.

c. Instant’sPurported Confidential Information

Instantallegedthat information related to its cliertssuch as the names of its clients,
Instants contactpeopleatits clients the services purchased by its clients, and the prices charged
by Instant—eonstitutes confidential information that is not known or easily ascertainalleby
general publicThe evidencepresented at trial, howevatid not supportnstants position. The
names ofinstants clients and the “services purchasedd’, the cliets’ IT hiring needs, are
simply not confidentialTo the extenthat job openings or hiring needs ara publicly posted
elsewhere, the information is readily attainable using Instamattitional method:cold-calling
and coldemailing.Instant had noantractual arrangements with its clients that required Instant’s
clients to keep any such information, or information about Instant’s candidatéglential. No
client would agree to such an arrangement because it would be inconsistent with the
non-exclusive, competitive nature and practice in the industry, and would not be in any client’s
best interests.

Instant’s information about jebeeking candidates is similarly not confidential.
Candidates post their qualifications publicly on sites like Linkgdfiorm a number of different
staffing firms that they are seeking employment, and provide each ofstadieg firms with all
of the information contained in Instant’'s SmartSearch database. Although ceftamaition
contained in the ‘Notes’ field of Instant’s hotlist and +oif list—such aghe observation that a
candidate has diawesome personalitydr is a “trader stud™is not likely to appear on a resume
or LinkedIn, other staffing firms harvest personaiitformationthe same way Instaxibes by

cold-calling the candidage
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Even ifInstant’sclients’ hiring needscandidates’ credentials, or candidates’ availability
had beerconfidentialat any point in timgand the court finds thewere not, the information
availableduring the Employee Defendants’ employment wimt$tant is no longer useful. Clients’
hiring needs and the pool of available applicantsfardrom static; they changeonstantlyas
clients fill open positions anpb-seekingcandidates find jobs. Thute information that was
available tothe Employee Defendants during their employment Wiltantis now, two years
later, out of date.

In light of the foregoing facts and circumstances, the court fihdsIinstant failed to
prove by a preponderance of the evidence that Instant'sS@becitation Covenants with the
Employee Defendants were not greater than required to protect Indemitisiate business
interests. Instant did not prove‘@earpermanent” riationship betweerinstantand its clients
nor did Instantprove that the Employee Defendag@nedaccess to nepublic, confidential
information during the course of their employmedbonsequentlythe court finds the restrictive
Non-Solicitation Coveants arenvalid and unenforceable.

This court’s findings are consistent wigfast determinations by the lllino&ppellate
courtsconcerning restrictive covenants in the staffing induSee e.g, Lawrence & Allen, Inc
685 N.E.2dat 444 holding covenants unenforceable because “the [staffing] industry is highly
competitive, the identity of customers or clients is well known in the industrylogerp rely
heavily on their sales force, and customers satisfy their needs througipurdsasg”); Office
Mates 5, North Shoré99 N.E.2dat 108 (restrictive covenants are unenforceable wétaffing
firms “utilize basic sales techniques such as cold calls to make sales” and dgiteyi of

customers or clients are known by all in the ingigt
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iii.  Non-Recruitment Covenants in Employee Defendants’ Agreements with Instant

The language ahstant’s NorRecruitment Covenasiprohibitscurrent or former Instant
employees from persuading any employee to leave Instant’s employ ohn thea Employnent
Agreement with InstanSeeEmployment Agreemest§ 8(e).Instantcontends that it needs the
Non-Recruitment Covenasito maintain stability within its workforce, and thtae covenargtare
reasonably tailored for that purpose.

In certain circumstancesnaintaining stability within an employer’s wddkce can be a
legitimate business intereahd thus the basis for a restrictive coven&ee Pampered Chef
Alexanian 804 F. Supp. 2d 7658186 (N.D. Ill. 2011)(Cole, M.J); see alsoYCA, LLCv.
Berry, No. 03 C 3116, 2004 W093385 *17-19 (N.D. Ill. May 7, 2004) (Leinenweber, J.)
(holding nonrecruitmentclauses should be upheld only to the extent they prevent former
employees from recruiting competitors’ employees who possess confiddnisiess
information). But like any restrictive covenanthe recruitmentrestrictions must be no greater
than necessary to protect the interests at sRé&kable Fire 965 N.E.2d at 396Although the
necessity and reasonableness of the restrictions are dictated by the facts amstarices oén
individual caseblanket prohibitions are rarely necessaryaasonablePampered Chef804F.
Supp. 2d at787 (citing YCA, LLGC 2004 WL 1093385,at *17-18). The business interest
underlying this covenant must atsbe real—not merely aspirationalThe ‘maintenance of a
stable work force . .requires a work force that is stable in the first instance or at least one whos
stability will likely result from the restrictive covenahtd.

Here, as a result of departarer terminations|nstant lost 13 employees in 2009, 21
employees in 2010, 19 employees in 2011, and 9 employees during the first quarter of 2012

(including the 5 Employee Defendants). Although neither Instant nor Defendants provided the
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total number Instant employees in any of those years, Instant cumastibout 40 employees.
Since March 26, 2012, nearly four months after the Employee Defendants lafit,|ige6 of
the 26 people employed at Instant ¢imat date have left the firmnstants explanabn for the
substantial employee turnover rate-that it is the result of the Employee Defendants
departures-does notsquare with Instant’s high employee turnover before and after the
Employee DefendantsleparturesThe reality is that Instant’s businesdies ona high volume
of direct saleswhich is a business model traditionally characterized by “massive” turrifee
e.g, Pampered Chef804 F. Supp. 2d at 788ummarizing historic turnover in direct sales
industries).

Instant’s historic turnoverrate is inconsistent with afinding that Instant’s
Non-Recruitment Covenasarenecessary tonaintaina stable work force. To the contrary, the
evidence presenteat trial provedthat Instant’sNon-Recruitment Covenasithave been wholly
ineffective as a mans to maintaiworkforce continuityThe absence of any other basis to justify
such covenantsas well as the absence of any placére restrictions-the covenarst prohibit
solicitation of former employeeseverywhere andin perpetuity—render Instant’s
Non-Recruitment Covenasitunreasonablendunenforceable.

iv.  Non-DisclosureCovenans in Employee Defendants’ Agreements with Instant
Instantallegedthat the Employee Defendants vid the NorDisclosure Covenasby
disclosing Instant’s “proprietargroperty to individuals outside of the firm without Instant’s
consentThe Employment Agreemedefines “poprietaryproperty” as
information regarding the business, procedures, activities and services of Instan
or Instant’s Clients, including but not limited tmemorandafiles; programs;
clients account and customer lists; information about and notes regarding

customers, candided and consultants and their reserves (placed, active and
inactive); costs and prices of Instant; client needs, requirements and business
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affairs; records; manuals; computer data and reports ...
(Employment Agreements § 7(a).)

As a threshold matter, Instant did naiove at the trialthat any of the Employee
Defendants disclosed any of Instant’'s Proprietary Property to individualslewfs Instant.
Instant retained Wilke, a computer forensics expert, to investigatentipdoyee Defendants
computers aéir the Employee Defendants had left Instant by termination or resignaltfitice
testified that DeFazio’s computeontained evidence that, at some point before her termination,
DeFazio created a backup of Instant emaild stored the backup on her laptdfilke did not
find the backupnformationwhen he examined DeFazio’s computer after her termination. Wilke
also testifiedhat Rehn and Marker, whilemployed by Instant, accesseettain files store@n
thumb drives, which were plugged into theicomputersWilke did not testify regarding what
information was contained in these filesy mid Wilketestify that Rehn or Marker disclosed the
files stored on the thumb drives after they left Insttmbther words, with regard to Rehn and
Marker, Wilke's testimony establisdeone point Rehn and Marker used a thumb drive to store
Instant files during the coursé their employment with Instant.

In January 2012immediatelyafter Instant filed this lawsuit and before Connect began
operatingon February27, 2012, the Employee Defendants returned all of Instant’'s documents
and data still in their possession, includargy documents on thumb drives. The return of these
materials to Instant was consistent with and satisfied the Employee Deférmaigations
under section 7(b) of their respective Employment Agreememd. the trial, Instant did not
prove—or evenargue—that the Employee Defendants retained any of the Instant documents
stored on thumb drivesnstantat trial did notprove that the Employeeefendants used any of

Instant’s information \wile operating as Connedn fact, a the start of operations, Connect’s
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internal database of clients and candidates was efptause Instant failed to proteat the
Employee Defendants disclosed or eveaained any of Instant’s Proprietary Property, the court
finds the Employee Defendants did not violate their respective Non-Disclosureadtse

B. Defendants’Alleged Violation of lllinois Trade Secrets Act(Count II)

Instantclaims that Defendants violated the lllinois Trade Secrets Act (“ITSA'adiyal

or threatened misappropriation of InstantConfidential Information.”(Am. Compl. { 93.)
Instant defines “Confidential Informatiomis

Instant keeps records for each atit, candidate and third party supplier, including,

among other things, the cliést candidates and suppliés addresses and telephone

numbers, the names of the client and supplier contacts, the carslideteme, and

other information unique to the client, candidate and third party supplier. All of this

information is not known by third parties outsidelmgtantand cannot be compiled and

organized through public sources. Accordingly, this information is proprietary and
confidential to Instanfthe "Canfidential Information™).

(Am. Compl.q 24)

Under lllinois law, a party pursuing an action under the ITSA must prove tthat i
possessed and preserved trade searalsthat the defendant misappropriated those seasets,
defined by the provisions of th& 3A. See, e.g., Applied Indus. Materials CorpBrantjes 891
F. Supp. 432, 437 (N.D. Ill. 1994) (Holderman,. Jihe ITSA defines arade secret as
information that is not “generally known to other persons.” 765 ILCS 2(d\{@)eover, “it is
not enougho point to broad areas of technology and assert that something there mustdrave
secret and misappropriatedhe plaintiff must show concrete secret€bmposite Marine
Propellers, Incv. Van Der Woudg962 F.2d 1263, 1266 (7th Cir. 1992).

The second prong of the ITSA, misappropriation, occurs by improper acquisition,
unauthorized disclosure, or unauthorized use. 765 ILCS 1065/2(b)enate Techs., Lk.

Integrated Data Storage, LLQNo. 13 C 3767, 2013 WL 5974731, *5 (N.D. Ill. Nov. 11, 2013)

- 36 -



(St. Eve, J.) (citationemitted. Misappropriation by improper acquisitioequiresacquisition by
improper means, which the ITSA defines as “theft, bribery, breach of inducementeaica lof
a confidential relationship or other duty to maintain secogcymit use, or espionage through
electronic or other means.” 7685CS 1065/2(a) Misappropriation by unaudrizeddisclosure or
unauthorized use requires a defendant to use the alleged trade aedrsttose them to others
“for purposes other thanseng the interests of” the owner of the trade sectetmenate Techs.
2013 WL 5974731, at *4 (citations omitted).

As discussed abovepne of the client or candidate information maintained by Instant is
secret. he identity of Instants clients, the @énts hiring needs, and the qualifications of
Instants candidatesare not secretsinformation regarding open positions is often available
publicly, is provided tdnstants competitors bynstant’sclients, and is provided biystant to
potential candidtesInstantwould like to place The identity, qualifications, and availability of
Instant’s candidates are published on public job boards and known by Instant’s compétiors
are often trying to place the same candiddtesler Illinois law, vhereinformation is generally
known to others who could benefit from using it, the information is not a trade. sseeete.g.
Mangren Research & Dev. Corp. National Chem. C0.87 F.3d 937, 943 (7th Cir. 1996
this caselnstants clients, candidates, and competitors all have access to the inforhmetiamt
claims is secreaind they can all benefit from the informatiddonsequently, becaudastant
failed to prove that any of its pumtedly confidential information is actugllsecret and not
readily ascertainable by its competitors or the public at large, it canatatina claim under the
ITSA.

Even if Instant’s client and candidate information were secret (whicbtoine has found

it is not), Instant did not provthat Defendants misappropriated any of its informatibike
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manyworkers Instant’'s employees used thumb drives to store and trargprmentsAt the
time, the Employee Defendants were authorized to access the docsioesdison the thumb
drives. When the Employee Defendants left Instant, through resignation or tdonindte
Employee Defendants did not immediately return every Instant thumb drive niptssiession.
Upon Instant’s request, however, the Employee Defendants returned all oft'$nstamb
drives, data, and documents before Conppened for busines3here was no proof presented
at trial of anyunauthorized disclosure and, consequently, no misappropriatitine Employee
Defendantsvithin the meaning of the ITSA.

C. DeFazio’s and Connect Dendants’ Alleged Tortious Interference with Contract
(Count 1)

Because the couffinds the Restrictive Covenantsinenforceable, Instdst claim for
tortious interference with contract against DeFazio, Joel Katz, Andrea &ad Connect also
fails. Instant claimed that DeFazio, the Kats, and Connect wrongfully and unjustifiably
interfered with the relationships by causing DeFazio, Rehn, Marker, Meek, aaret B: (a)
solicit and do business withstants clients and candidates on behalf of Connect; and (b) take,
disclose and/or misappropriate Instant’s confidential information. (Am. Cor8gl)

In lllinois, the elements necessdiyr tortious interferenceavith contract are: “(1) the
existence of a valid and enforceable contract between thetifblaind another; (2) the
defendans awareness of this contractual relation; (3) the deferedmnéntional and unjustified
inducement of a breach of the contract; (4) a subsequent breach by the other, caused by the
defendans wrongful conduct; and (%)amages.’HPI Health Care Services, Ing. Mt. Vernon
Hospital, Inc.,.545 N.E.2d 672, 676 (lll. 1989).

As set forth abovdnstantfailed to satisfy the threshold elemeatvalid and enforceable
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contract.Since he Restrictive Covenantare not valid oenforceablethey cannot serve as the
underlyingbasis forinstant’s tortious interferenceith contract claim.

D. Employee Defendants’ Alleged Breach of Fiduciary DutyCount 1V)

Instant allegedthat the Employee Defendantahile they were employed bistant
breached their fiducig duties to Instant, which included
devoting their full working time and efforts tostant refraining from forming and
operating Connect Search and competing agdnssant soliciting Instants clients,
candidates, suppliers, and employees on behalf of Connect Search, diverting Instant
Technologies corporate opportunities, sabotadimgfants computer systems, and
stealing Instants Confidential Information and/or obtaining and misusing such
Confidential Information.
(Am. Compl.q 104.)Instantalso allegedhat the Employee Defendants continue to breach their
fiduciary duties by unlawfully and unfairly competing wilihstantas part of Connecfld.
105.)
At thetrial, Instant presented evidenttet DeFazio, while eptoyed bylnstant met with
Joel and Andrea Katz to discuss forming Conmaectsubsequentlyoured potential office space
for Connect.Instantstipulated, however, that Connect did not commence its business activities
until February 27, 2012, nearly twoomths after all of the Employee Defendants lafitant.
(Dkt. No. 2661 { 58.)Instantdid not prove or argu¢hat any of the Employee Defendants
solicited Instants clients or candidatesefore leaving Instant nor did Instant provethat the
Employee Defendants engaged in any activities in competition Imghant during their
employment
The Employee Defendantsere entitled tgporepareConnectto do businesss long as

they did not actually compete withstant.See Voss Engineerintjc. v. Voss Industries, Ing.

481 N.E.2d 6366 (lll. App. Ct. 1st Dist. 1985) (“[a]Jn employee may legitimately go so far as to
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form a rival corporation and outfit it for business while still employed by the prbogpe
competitor”) (citingLawter Interrational, Inc.v. Carroll, 451 N.E.2d 1338, 1349 (lll. 1983)).
Although the Employee Defendants were not permitted to exceed “such paglimmompetitive
activities and commence business as a rival concern while still emplogiedyistantdid not
provethat the Emplyee Defendants engaged in any conduct beyond “preliminary activities” or
actually competed witinstant during their employment.

Instant dedicatedcconsiderabletime at the trialto questioning theother Employee
Defendants about DeFazio’s efforts to recruit them for Connect whievas employed by
Instant Absent the NotRecruitment Covenasitwhich this court has found unenforceable, there
exists nofiduciary duty precluding DeFazio from soliciting tast's employees. As a general
rule, in lllinois, only a corporate officer can be held liable for solicitingpleyees for a new
venture.Nicor Energyv. Dillon, No. 03 C 1169, 2003 WL 21698422, 8\.D. Ill. July 30,
2003)(Zagel, J.Xciting SmithShrade Co. v. Smith 483 N.E.2d 283, 288 (lll. App. Cist Dist.
1985) Hagshenaw. Gaylord 557 N.E.2d 316, 324 (llIApp. Ct. 2d Dist.1990)).Instant did not
prove that DeFazio was corporateofficer. First, although DeFazio’s title was “Executive Vice
President of Sales and Operations of Instant Technology,” a mere title igfis@est. In order
to be considered an officer, DeFazio must have performed “significant mmahaged
supervisory responsibilities for the operation of the . . . offime.{quotingAon Risk Services,
Inc. of lll. v. ShetzerNo. 01 C 7813, 2002 WL 1989466, (M.D. Ill. Aug. 27, 2002)(Conlon,
J.)). On October 4, 2011, before Andrea Katz contacted DeFazio about a new venture, Borre
made clear to DeFazio that she was lorger responsible for any operations of the firm.” (JTX
2.) Second, Instant cannot rely on DeFazio’s phantom stock—pddmch did not confer an

equity interest or voting rights or create aufichry duty owed by Borre to DeFazeto fashion
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an inversefiduciary duty owed by DeFazio to BorrAccordingly, the court finds thateither
DeFazio nor any other Employee Defendaiaiated any fiduciary dutyduring the course of
their employment by engaging in preliminary activities to outfit Connect or by swgciti
Instant’s employees to join Connect.

The court also finds that the Employee Defendants did not violate any fiduaciaeg
after their employment witinstantended Under lllinois law,absent a valid posgmployment
restrictive covenant, “once an employee leaves the service of an employer, he ceasebdb owe t
employer a fiduciary duty and is free to compete with his former employesténs, Incy.
Kauffman 842 F. Supp. 352, 354 (C.D. lll. 1994) (citiRgudential Ins. Coyv. Sempetrean525
N.E.2d 1016, 1020 (lll App. Ct. 14dist. 1988). Although the Employment Agreements contain
postemployment restrictive covenants, the court has found that they are invalid and
unenforceable.Consequently, the Employee Defendants owed no fiduciary duty, and thus
breached no duty, to Instaadter their employmernttrms ended

E. Employee Defendants’ Alleged/iolation of the Computer Fraud and Abuse Act
(Count V)

Instantclaims that theEmployee Defendantgolated the Computer Fraud and Abusx
(“CFAA”), 18 U.S.C. 8§ 1030, by accessing Instant’s computer systems, damaging Instant’s
computer systems, misappropriating Instant’s confidential information, antindetata from
Instant’s computer systems.

To state a claim for a violation of the CFAA, a pldfnhust prove: “(1) damage or loss;

(2) caused by; (3) a violation of one of the substantive provisions set forth in § 1030(a); and (4)
conduct involving one of the factors in § 1030(c)(4)(A)(H}).” Cassetica Software, Ing.

Computer Sciences CorgNo. 09 C 0003, 2009 WL 1703015, at * 3 (N.D. Ill. June 18, 2009)
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(Kendell, J.).The “underlying concern of the [CFAA] is damage to data and ... the statute was
not meant to cover the disloyal employee who walks off with confidential infam@a Del
Monte Fresh Produce, N.A., Ina. ChiquitaBrands Intl, 616 F. Supp. 2d 805, 813 (N.D. Il
2009) (Hibbler, J.) (quotingKluber Skahan & Assocs. Cordogan, Clark & Assocs., IndNo.

08 C 1529, 2009 WL 466812, *§N.D. Ill. Feb. 25, 2009) (Zagel, J.)) (internal quotations
omitted).

Instant claims the Employee Defendants “damaged” its computer syStam<FAA
defines “damage” as “any impairment to the integrity or availability of @gpaogram, a system,
or information.” 18 U.S.C. 8§ 1030(e)(8). Courts in this district have consistently ingtpret
“‘damage” under the CFAA to include “the destruction, corruption, or deletion of eleclifesjc
the physical destruction of a hard drive, or any diminution in the completeness atyusabile
data on a computer systensée, e.g.Farmers Ins. Exchv. Auto Club Grp.,.823 F.Supp. 2d
847, 852 (N.D.III. 2011) (Holderman, J.) (collecting cases). By contrast, downloaoling
emailinginformationis not enough to satisfy the damage requirement of the CkA/see also
Motorolav. Lemko Corp.609 F.Supp.2d 760, 769 (N.DIIl. 2009) (Kennelly, J.) (“Theonly
harm [plaintiff] has alleged is the disclosure to a competitor of its trade seacktstlaer
confidential information. The CFAA's definition of damage does not cover such hariy . . . .

At trial, InstantprovedthatBethany Meels deleted all of themails in heinbox directly
before herresignationfrom Instant Instant admitted, however, that it did not lose access to
MeeKs email.MeeKs emails after she deleted them, remainedwo places: (i) her email trash
folder and (ii) on Instant’'s exchge serverBecause Instant did not show that any data was lost
or impaired, Instant cannot sustain a claim for “damage” under the CFAA.

Although Instant did not allege any “loss” in its Amended Complaint, the coust
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consider whether Instactin recover for its purported “damages” under the “loss” provision of
the CFAA.The CFAA defines “loss” as “any reasonable cost to any victim, includingoteot
responding to an offense, conducting a damage assessment, and restoring the data, progr
system, or information to its condition prior to the offense, and any revenue loshoccwstd, or
other consequential damages incurred because of interruption of service.” 18 U.S.C. 8§
1030(e)(11)A split has emerged among courts in this district eamiag the proper construction
of “loss” under the CFAACompare Farmers Ins. Exci823 F. Supp. 2d at 854 (“[A] plaintiff
can satisfy the CFAA'’s definition of loss by alleging costs reasgnaburred in responding to
an alleged CFAA offense, even ifethalleged offense ultimately is found to have caused no
damage as defined by the CFAA.”) (citations omittaddh Von Holdtv. A-1 Tool Corp, 714 F.
Supp. 2d 863, 8736 (N.D. Illl. 2010) (Manning, J.) (requiring “damage to the computer or
computer systefnbefore a plaintiff can prove “loss” under the CFAA). Courntghis dstrict
consistentlyagree, however, that “[c]osts not related to computer impairment or computer
damages are not compensable under the CFAR3 Worldwide, Inas. Potts No. 13 C 653,
2014 WL 499001, *qN.D. Ill. Feb. 7, 2014) (Holderman, JquotingFarmerlins. Exch, 823 F.
Supp. 2d at 855)additional citations omittedsee also Cassetica Softwag909 WL 1703015,
at *4 (“With respect to ‘loss’ under the FCAA, other courts have uniformly found that economi
costs unrelated to computer systems do not fall within the statutory definition térthe);
CustomGuider. CareerBuilder, LLC 813 F. Supp. 2d 990, 998 (N.D. Ill. 2011) (Holderman, J.)
(finding plaintiff failed to state a CFAA claim by failing to allege “any faotsmreecting its
purported ‘loss’ to an interruption of s&re of its computer systems”).

Instart hired Wilke to conduct aexamination of the Employee Defendantemputer

“activity” between December 15, 2011 and January 2, 20flIhstant retained Wilke to
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investigatedata impairment or loss, the cost of Wilke’s services might be compensablesss
under the CFAA. Instant, howevdrired Wilke to assist Instant’s counsel in Instant’s lawsuit
against Defendda Wilke testified that he was not granted access to Instant’s servach, wh
would have been necessary to determine whether Instant had permanertly fibst$tored on
the thumb drives the Employee Defenddntigfly retained after their employmeahded. On
these facts, the court finds Instant failed to establish that Wilke’s examinats for the
purpose of assessing impairment or loss of Hata.

F. Defendants’Alleged Tortious Interferencewith Business ExpectanciegCount VI)

Instant’'s Amended Complairdgllegesinstant “maintained valid business relationships
with many clients, candidates and third parties, and had a reasonable expectatibt® tha
relationships with those clients, candidates and third party suppliers would con{jAoe.”
Compl. T 116.)Under lllinois law, to prove a case of tortious interferemgéth a business
expectancy, a plaintiff must show: (e plaintiffs reasonable expectation of entering into a
valid business relationshigfii) the defendans knowedge @ the plaintiffs expectancy; (iii)
purposeful interference by the defendant that causes the plaingitpectations to remain
unfulfilled; and (iv) that the defendatd interference has resulted in damages to the plaintiff.
Dellomav. Consolidatim Coal Co, 996 F.2d 168, 1A4¥1 (7th Cir.1993).To satisfy the first
element of tortious interference, a plaintiff mustecifically identify the customers who
“actually contemplated entering into a business relationship with [the plRin@f€élex Group

Inc. v. Executive Gallery877 F. Supp. 1114, 1126 n.19 (N.D. lll. 1995) (Castillo,Mérely

® Instant also did not present evidence relating to Wilke's fee, which would have been

important for arestimate of “loss” under the CFAA.
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providing proof of a past customer relationship is not sufficient to prove aotrable
expectation’of a business relationship in the futuiek.at 1124.

As the court discussed earlier, the IT staffing industry is highly cotwee The
evidence at trial showethstants clients use multiple staffing firms,their own company
websites, and public job boards splicit applicants for open positisnAccordngly, the fact that
clients usednstantin the past provides no guarantee that they will do so in the future, or that
Instant will win the business given the opportunity. As discussed earlier, whemtairotiudes
Instant in its network of IT staffingrfns, Instantultimately wins the business only 10 percent of
the time At thetrial, Instantpresented evidence that Connect has solici@ad in some cases
won—business from a number of companies from winsttanthas collected fees between 2009
and 201. Instantdid not, however, provide any evidence demonstrating a reasonable
expectation of business from any of its clients in the fulastead, Instanelied solelyon proof
of pastrelationships with its clients, which is not sufficient to createeasonable expectation”
of future business under lllinois lavd. at 1124.

Becausdnstantfailed to provesufficiently the threshold element of tortious interference
with a businessexpectancy-a reasonable expectation of future business from a specific
client—the court finds thatinstant failed to prove that any of the Defendant®rtuously
interfered with a business expectancy.

G. Defendants’Alleged Civil Conspiracy (Count VII)

Instants final claim allegeda civil conspiracy among Defendants to use and
misappropriate Instarg’ “Confidential Information, and damage Instantomputer systems.”
(Am. Compl. T 12324.) In order to prove a claim of civil conspiradpstantmust show that

Defendants had an agreement to accompégher an unlawful purpose or a lawful purpose by
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unlawful means” and that each of the defendants “knowingly and voluntarily padatipaa
common scheme to commit an unlawful act or a lawful act in an unlawful mahhesleyv.

City of Chicagop614F.3d 391, 399100 (7th Cir. 2010):The function of the conspiracy claim is

to extend liability in tort beyond the active wrongdoer to those who have merely planned,
assisted, or encouraged the wrongtlarct.” Adcockv. Brakegate, Ltd.645 N.E.2d 888, B4

(lll. 1994).

Because the court finds that Instéaited to proveany of thetorts alleged in its Amended
Complaint—misappropriation of trade secretsterference with contracor interference with a
business expectaneythere is no underlying tort favhich Instantmay “extend” liability. Thus,
like Instants tort claims)nstants civil conspiracy claim fails as well.

H. DeFazio’s Counterclaim forAlleged Breach of Agreement and Violation of Illinois
Wage Payment and Collection Act

Defendant DeFazio asserted a counterclaim against Instant for breackeerhagt and
violation of the lllinois Wage Payment and Collection Act, 820 ILCK. (Dkt. No. 54.)
DeFazio alleged to have earned a bonus for 2011 in the amount of $42,000, \staoh Was
allegedly obligated to pay DeFazio by December 30, 2011. On December 30, 2011, Indtant pa
DeFazio only $10,00@nd declined to pay the remainder of DeFazio’s allggedrnedbonus
after her termination odanuary 3, 2012.

At the trial, DeFazigpresented a lettetated December 17, 201the “Compensation
Letter”) from Borre to DeFazio. (JTX 5.) The Compensation LettammarizesDeFazio’s
“proposed 2011 compensation package,” and is signed by both Borre and DeFazio. DeFazio
allegedthat under the terms of the Compensation Letterwatsentitled to a $42,000 bonus for

her work in 2011.1¢.)
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The first section of the Compensation Letter, titled “Sales Goal,” outinresenuegoal
and a net income goal for Instant to reach in 2011. Instawshue goal was21.75 millionand
Instant’s net income goal for 2011 was $1.3 millidd.)(Directly under the $1.3 million net
income goal, there are three dulilets: (1) “Revenue (50%)”; (2) “Net income (35%”); and (3)
“Perm Division must achieve 600K in gross revenue (15%l) @Although the percentages
associated with each silollet sum to 10%, it is not clear how the stiullets relate to the $1.3
net income goalAt the trial, DeFazio contended that the dolillets, notwithstanding their
placenent under the $1.3 million net income goal, actually reflect the perceotape total
bonus attributable to revenue, net income, and “perm division” gross revenue.

The second section of the Compensation Letter, titled “Salary and PerforBames,”
outlines DeFazio’s base salary and quarterly salary buwrmopsngent upn Instant meeting its
quarterly goals for gross revenue, GPM, and net incolah¢.The Compensation Letter defines
the quarterly goals for gross revenue, but is silent on GPM andaoshen (d.) As one would
expect, the gross revenue goal for the fourth quarter is $21.75 million, which istegbal
annualrevenuegoal statedin the preceding'Sales Goal” section. At the end of the “Salary and
Performance Bonus” section, the Compénsaletter provides for an additional performance
bonus. The Compensation Letter states: “You are eligible for $120,000 in performance bonus
when Instant Technology achieves the above stated company revenue and net iataridigo
bonus will be paid on December 30, 2011d’X

At the trial, both DeFazio and Borre agreed that the $120,000 bonus, althoughiset out
the “Salary and Performance Bonus” sectidrthe Compensation Lettewascontingent upon
Instant meeting the revenue and net income gmdlsed in the “Sales GoaBection.In 2011,

Instant fell short of its $21.75 million revenue gdalt reached its $1.3 million net income goal.
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Accordingly, consistent with the percentages outlined in the “Sales GoalbrseBeFazio
argued that shevas entitled to 35% of $120,000, or $42,000. Boestified that the bonus was
contingent upon Instant reaching both its revenue and net income A&srre noted at trial,
thelanguage of th€ompensation Letter states that Instant must achievewbeueandthe net
income goals, not one or the othBecause Instant did not reach both goals in 2011, Borre
declined to pay a performance borfus.

In light of the ambiguity in the Compensation Letter and the lack of clarificatidmal,
the court cannot determine (a) whether the percentages listed under “2011 net inaime g
actually reflect the framework for the $120,000 bomentionedn the following sectiorof the
letter, or (b) whether the Compensation Letter provides for a partial bonus bas#t on
percentags. DeFazio, who bears the burden of proof, did not present any other evidence at trial
to support her claim to the bonus. Consequently, the court finds that DeFazio failed to prove by a
preponderance of the evidence that she is entitlethdorémainder of her allegedly earned
$42,000 bonus.
V. Conclusion

For the reasons statabove, the court determines basedtheevidence presented at the
April 2014 trial thatinstantfailed to meet its burden to prove any of the counts alleged in
Instant’s First Amended Verified Complaintnstantwithdrew its request for injunctiveelief.
Instant failed to provéhe Employee Defendants breadiheir Employment Agreements with
Instant (Count ) or their fiduciary duties to Instant (Col¥ht Instant alsdailed to prove that

any of the Defendants violated the lllinois Trade Secrets Act (Count theo€omputer Fraud

" Borre did not explain the basis for the $10,000 bonus Instant actually paid to DeFazio.
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and Abuse Act (Count V), or that any of the Defendants committed any commatortaw
(Counts Ill and VI) or participated in a civil consggy (Count VII).The court also finds that
DeFazio isnot entitled to the remainder t¢iie 2011 bonushe is seekingout DeFazio need not
retun what she was giveifhe court directs the Clerk to entedgment in favor of Defendants
on all of Instants claims and in favor onstanton DeFazio’s counterclainThe court requests

the parties to seek to resolve amicably asyies they may have regardicgsts or feesCivil

case terminated.

ENTER:

JAMES F. HOLDERMAN
District Judge, United States District Court

Date: May 2, 2014
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