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UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

RODNEY CLEMONS, )
) 12ev-860
Petitioner. )
) Judge Sharon Johnson Coleman
V. )
)
TARRY WILLIAMS, Warden, )
StatevilleCorrectional Center, )
)
Respondent. )

MEMORANDUM OPINION AND ORDER

In June 2005, an lllinois jury convicted Rodney Clemons of first-degree murder.
Clemons, proceeding pro se, petitions for a writ of habeas corpus, raising nunferss ¢

The court denies Clemongeétition.

BACKGROUND

On August 26, 2001, Doris Smith was shot and killed outside her heeople v.
Clemons, No. 1-05-3290, 957 N.E.2d 587 (lll. Ct. App. Mar. 31, 20@&)e disposition); Dkt. #
20-1 at 2. The state charged Rodney Clemons with Smith’s murder. At trial, multiplsseisne
testified that they saw Clemons shoot Smith and saw Smith fall to the grobedury
convicted Clemons, and théalrcourt sentence@lemons to 45 years of imprisonment.

On direct appeal to the lllinois Appellate Court, Clemons, represented by ¢argseld

that the trial court violated lllinois law by failing to inquire about a statement he rhade a

! Clemonss petition names Marcus Hardy, the former warden of Stateville Corrat@emter,

as the respondentarry Williams thecurrent warden, is automatically substituted. Fed. R. Civ.
P. 25(d); Section 2254 R. 2(&umsfeld v. Padilla, 542 U.S. 426, 435 (2004) (“[T]he proper
respondent is the warden of the facility where the prisoner is being)held
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allocution concerning the effectiveness of his trial counS&mons did not raise a federal

ineffectiveassistance claim. The appellate court affirmed Clemmmsriction,Clemons, 957
N.E.2d. at 587; Dkt. # 20-1 at 9, and the lllinois Supreme Court denied leave to dqopid.
v. Clemons, No. 106351, 889 N.E.2d 1118 (lll. May 29, 2008); Dkt. # 20-6.

Clemons filed aseventypagepro se petition for post-conviction relief, arguing that his
trial and appellate counsel were ineffective in various ways and raisingesitientiaryclaims
Dkt. # 20-34 at 36. On December 12, 2008, the court denied Clemons’s petition and
subsequently denied his motion for reconsideration, which it construed as a motion foo leave t
file a successive pasbnviction petition.People v. Clemons, No. 1-09-0737, 2011 WL
9685021, at *4 (lll. App. Ct. May 13, 2011).

On appeal, Clemons, now represented by counsel, raised ondghasies appellate
counsel was ineffective fdailing to challengea particular ementiary claim concerning a 911
call by aa eyewitness. Clemons, though still represented by counsel, moved pro se to
supplement his briefs with additional filings raising new claims. The state appellatéssued
orders taking Clemons’ pro se motions to supplement the briefing under advisethehe
case. Dkt. #20-12, 20-17. On May 13, 2011, the lllinois Appellate Court affirmed the denial of
Clemons’s post-conviction petition in a reasoned opiniolemons, 2011 WL 9685021, at *9.
The state appellate court closely reviewed the reicotioe post-conviction proceedj and
determined that Clemonsiitial pro se post-conviction petition raised thsueabout the 911
call as a purely evidentiary claim anat as a basis for his claim of ineffective assistance of
appellate counselSeeid. That is, the appellateourt determined that Clemongtition failed to

include the evidentiary issue as a basis for his ineffeebgtstance claim. Accordingly, the



court concludedhat Clemons forfeited the claim that his appellate counsel was ineffective for
failing to challenge the trial court’s exclusion of the 911 call from evidelte.

Subsequently, the lllinois Appellate Court issued two orders regarding Clestitins’
pending motions to supplement the briefing on appeal. First, on May 27, 2011, the court denied
Clemons leave to file a supplememnab se opening brief but granted him leave to file a reply
brief, noting that it had considered Clemons’ reply brief when it issued its priooopibikt. #
20-18. Then, two months later, the court sua sponte vacated the latter part of its priandrde
clarified that it denied Clemons leave to filpr@ sesupplemental reply brief. Dkt. # 20-19.

The court explained that, when reaching its decision in the case, it considered Cteraphs’
brief submitted by his counsel but not his pro se supplemental reply bri€he lllinois Appellate
Court denied rehearing, and the lIllinois Supreme Court des@ee lto appealPeople v.
Clemons, No. 113019, 962 N.E.2d 484 (Nov. 30, 2011) (table dispositiBagause the
appellate court denied Clemons leave to file the pro se supplemental briefs)at dddress the
issues raised in thef.

Clemons’extensivepro se petition for a writ of habeas corpus, liberally constmagzes
the followinggrounds for relief: 1)he trial court’s exclusion of an eyewisss 911 call violated
Clemons’ constitutional right to present a complete defensmrgintestimony by the victim’s
daughter violated his rights under the Confrontation Clause; and 3) his innocence. He further
claims at trial and on appeal that counsel was ineffectivéaiting to investigate and call
several witnessesailing to respond properly to a prosecution with@ssfiminating testimony

failing to challenge the exclusion of the 911 callappeal, anthiling to bring an appellate

% Throughout this opinion, the court refers to these briefs as “pro se supplementailitiefise
understanding that the briefs were merely tendered. As explained below, howether, for
purpose of determining which issues have been fully presented in state court, tlcercsiders
the issues raised in these briefs.



challenge taertain testimony by the victim’s daughter. Finally, Petitioner claims that post

conviction counsel was ineffective in various ways.

LEGAL STANDARD
A federal court may not grant a petition for a writ of habeas corpus for fainy that

was adjudicated on the merits in State court proceedings” unless the stateipgsceed
(1) resulted ina decision that was contrary to, or involved an unreasonable
application of, clearly established Federal law, as determined by the ®uprem
Court of the United States; or (2) resulted in a decision that was based on an
unreasonable determination of the facts in light of the evidence presented in the
State court proceeding.

28 U.S.C. § 2254(d) The “unreasonable application” clause authorizes federal courts to grant

the writ when a “stateourt decision unreasonably applies the law of [the Supreme Court] to the

facts of a prisoner’s caseWilliamsv. Taylor, 529 U.S. 362, 409 (2000). The statext

application of federal law must Bebjectively unreasonable.rd.

DISCUSSION

Many of Clemonstlaims fail because he did not fairly present them as federal
constitutional claims to the state couRederal courts may not entertain a claim in habeas that
the state court has not had an opportunity to addéesparte Royall, 117 U.S. 241, 251 (1886).
Federal courts must ensure that the habeas “applicant has exhausted remeditsiavagab
courts of the State.” § 2254(b). In order to satisfy § 2254(b)’s exhaustion requirement, the
prisoner must have “fairly presented” to the state court the “substandedsral habeas corpus
claim.” Picardv. Connor, 404 U.S. 270, 275, 278 (197 &ycord Anderson v. Harless, 459 U.S.

276, 277 (1982). The rule applies regardless of whether the claim is raised on direcbajppeal



state habeaswhite v. Godinez, 192 F.3d 607, 608 (7th Cir. 199%or claims fron the Illinois

state courts,the petitioner must have presented each claim in the habeas petition to the lllinois
Appellate Court and to the lllinois Supreme Court in a petition for discretioaaigw.” Smith

V. McKee, 598 F.3d 374, 382 (7th Cir. 2010). Additionally, the state court must have had a “fair
opportunity to apply controlling legal principles to the facts bearing upon his canstiut

claim.” Anderson, 459 U.S. at 277 (internal quotation marks omittdéhderal courts assess the
record ad the argumentsefore the state couxt determine if a prisoner fairly presented a

federal claim in state courPicard, 404 U.S. at 276.

1. Unexhausted Claims

Clemons contends that the trial court’s exclusion of a 911 call from evidencediblat
right to present a complete defense. Dkt. # 1 at 19€kmons did not present this claim to the
lllinois Appellate Court in either his direct appeal or his post-conviction appétiough
Clemons correctly notes that he raised this issue in his post-conviction petitiod,rfoe di
preserve the issue on appe@lemons also did not attempt to raise this claim in his proffered
pro sesupplemental brief to the s¢aappellate courtThe court, therefore, cannot afford relief
on this claim.

The same is true of Clemordaim that the trial court’s admission of certain statements
by the victim’s daughter violated his Confrontation Clause rights. Clemons didasenpthis
claim to the lllinois Appellate Court. (Nor did he attempt to do so iptuse supplemental
brief). Clemons argues that he raised this issue iproise supplemental brief, but the pages to

which he cites discuss an actirmhocence clainand not a Confrontation Clause claim.



Clemons’claims regarding ineffective assistance of appellate counsel also fail because
Clemons did not present them to the lllinois Appellate Court in his post-conviction prageedi
The state appellate cdawexpessly held that Clemons’ post-conviction petition did not present an
ineffectiveassistance claim based on appellate counsel’s failure to challenge the 911 call.
Clemons, 2011 WL 9685021, at *8—9. Additionally, Clemowtaim of ineffective assistance
based on appellate counsel’s failure to challenge certain testimony by tme'viddughter was
not raised to the lllinois Applalte Court, either in Clemonsubmitted briebr in his pro se

supplemental brief.

2. Actual Innocence

Clemons claims thatatements by two witnesses prove thatis actually innocent.
Although an arguable claim of actual innocence may be grounds for a fedetabcmwercome
a procedural bar pwenting it from otherwise deciding a legal issnenoncapital cases,
“[c]laims of actual innocence based on newly discovered evidence have never beerstagdd to
a ground for federal habeas relief absent an independent constitutional violatiomgadouhe
underlying state criminal proceedingHerrerav. Collins, 506 U.S. 390, 400 (1993). The court
denies habeas relief on this basia the extent that Clemonesfaim can be construed as a
sufficiency of theevidence claim, that claim fails because Clemons did not present it to the

lllinois Appellate Court.

3. Ineffective Assistance of Trial Counsel
Additionally, Clemons argues that trial counsel was ineffective for failingviestigate

and call several witnesses and for failing to respond properly to incriminatiimgday by a



prosecution witness. Clemons did naise these issues to the lllinois Appellate Cowhen
considering whether a petitier fairly presented his claimiie Seventh Circuit has ggested
that courts should consider a petitioner’s pro se supplemental\whefspetitioner has counsel.
See Kizer v. Uchtman, 165 F. App’x 465, 468 (7th Cir. 2005). The court has considered
Clemans’ pro se supplemental briefs in addressing Clemons’ habeas pefitidhe exent that
Clemons’ pro sélings to the lllinois Appellaé Court can be read to present claims of
ineffective assistance of trial counsel, the claims are barred by an independerdcquradead
procedural bar, and the claims also fail on the merits.

The state postornviction court rejected Clemonslaim that hidrial counsel was
ineffective for failing to call certain witnesses on fteceduralground that Clemons failed to
submit affidavits from any of the potential withesses. Dkt. # 20-36 @P&5itioner has failed
to submit an affidavit from any of thepetential withessesAdditionally, petitioner has failed to
explain the significance of their testimony. Therefore, his claim that couaseheffective for
failing to contact the proposed witnesses must failyder the law of this circuit, failerto
“submit affidavits . . . as required by lllinois law” iarf independent and adequate state ground
for rejecting [an ineffectiv@ssistance] claim, which bars review in federal courhbmpkinsv.
Pfister, 698 F.3d 976, 986 (7th Cir. 2012).

The daims would also fail on the merits because Clemons cannot meet either of the
Strickland requirements. The representation of trial counsel, in failingltthe witnesses at
issue, did not “f[a]ll below an objective standard of reasonableness” Stdcklakashington,
466 U.S. 668, 688 (1984), for the decision whether to call a particular witness is genehatly wit
the discretion of trial counsel and is a matter of trial strategy. Additionally, indfghe

evidence before the jury at trial, inclagd the testimony of four eyewitnesses, Clemons cannot



show a “reasonable probability” that, had counsel called the witnesses, ftilte@fése
proceeding would have been different.” Id. at 694 (emphasis added). It is vemltdibiica
defendant to surmount Strickland’s high bar. See Cullen v. Pinholster, 131 S.Ct. 1388, 1404—-08
(2011) (rejecting defendant's ineffectigesistance claim even when counsel failed to investigate
at all before a penalghase hearing that resulted in a death sentesee)also Bobby v. Van
Hook, 558 U.S. 4, 9-13 (2009) (rejecting defendant’s ineffective assistance claim based on
counsels’ failure to investigate more thoroughly and present more mitigatirenegjd

The record does appear to contain one page oftapage affidavit from Andre Smith,
who, Smith argues, should have been called by trial counsel as an alibi wieeBskt. # 20-36
at 28. The documeir the record appears incompleddd t is unclear whether the state post
conviction court deemed this document procedurally inadequate to satisfy Hiaffidavit rule
or whether it overlooked it. Assuming that the purpoatiidavit is sufficientunder lllinois
law, and assuming that Clemons’ pro se supplemental brief properly presented thtbessue,
claim fails on the merits because the court cannot say that there is a “reagoabhbility” that
the alibi testimonyf Smith, a friend of Clemons’, would have led to a different outcome in light
of the multiple eyewitnesses who identified i@tens as the shooter and in light of the record as a
whole. Srickland, 466 U.S. at 694.

The state pst-conviction court rejecteah the merit€Clemons’ argument concerning
trial counsel’s failure to respond to a prosecution witnédssuming that Clemons fairly
presented this claim on appeal, it too fails on the me@itshabeas, a federal court’s review of a
state court’s determination that a criminal defendant received effectiveassis particularly
deferential. Habea®arts do not applarickland directly. Rather, “[t]he pivotal question is

whether the state court’s application of weckland standard was unreasonabléfarrington



v. Richter, 131 S.Ct. 770, 785 (2011). Were federal courts to &fplkland directly, “the
analysis would be no different than if, for example, [this court] were adjudicaSmgekland
claim on direct review of a criminal conviction in a United States district coldt. The
combination of the highly deferential standard§toifckland and of § 2254(d) results in “doubly
deferential judicial review."Knowlesv. Mirzayance, 556 U.S. 111, 123 (2009). Here, the state
post-conviction court did not unreasonably apply the federal ineffeasisistance standard.
4) |neffective Assistance of Post-Conviction Counsel

Clemons also seeks relief on the ground that his post-conviction counsel was ugeffecti
But the “ineffectiveness or incompetence of counsel during . .. State colfaistalonviction

proceedings shall not be a ground for relief” in a federal habeas proceeding. 28 U.S.Ci)8 2254(

CERTIFICATE OF APPEALABILITY

A habeas petitioner may not appeal a final order unless a court issues a eedificat
appealability (COA). 28 U.S.C. 8§ 2253(c)(1)(A). A court may iss@OA “only if the
applicant has made a substantial showing of the denial of a constitutional right.” 8)€253(
To obtain a COA for a claim denied on the merits, a habeas petitioner “must detedhstra
reasonable jurists would find the districiuct’'s assessment of the constitutional claims debatable
or wrong.” Sack v. McDanidl, 529 U.S. 473, 484 (2000). A petitioner satisfies the § 2253(c)(2)
standard by demonstrating that jurists of reason could disagree with the district court's
resolution of his constitutional claims or that jurists could conclude the issuestpkare
adequate to deserve encouragement to proceed furtiddier-El v. Cockrell, 537 U.S. 322, 326
(2003). Because the claims at issue do not satisfy this standardyuthéesoes a COA on all

claims.



CONCLUSION

Under 28 U.S.C. § 2254(d), Clemons’ petition for a writ of habeas corpus cannot succeed
on any of the grounds assertddany of Clemonshabeas claims are not properly before the
court because Clemons did nairfy present them to the lllinois Appellate Court. Other claims
fail, either on the merits or because of an adequate and independent procedural bar.

Accordingly, the court denies the petition on all claims and also denies &attdf

AGLLe

SHARON JOHNSON COLEMAN

appealabilityon all claims.

United States District Judge

DATED: December 8, 2014
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