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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

FRANCIS GATES, Individually and as
Administrator for the Estate of Olin Eugene
“Jack” Armstrong, PATI HENSLEY,

SARA HENSLEY, and JAN SMITH« al.,

Case No. 11 C 8715
12 C 2983

Plaintiffs,
V. Judge Virginia M. Kendall
SYRIAN ARAB REPUBLIC, et al.,

Defendants.

JP MORGAN CHASE BANK, N.A.,

Interpleader Plaintiff,
V.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
FRANCIS GATES, Individually and as )
Administrator for the Estate of Olin Eugene )
“Jack” Armstrong, PATI HENSLEY, )
SARA HENSLEY, and JAN SMITH, et al., )
)
)

Interpleader Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiffs Frances Gates, individuallpé as administrator for the estate of Olin Eugene
Armstrong, Pati Hensley, Sara Hensley and Jan Smith (together “P#intiff “Gates
Plaintiffs”) move for turnover of assets in the form of electronic fundasters (“EFTSs”)
believed to belong to the Bame Centrale de Syrie (“BCS”) and presently held in two
intermediary bank accounts located at JPMorgan Chase Bank, N.A. (“*JPMCB"gspbnse to

the originalmotion for turnover, JPMCB filed a complaint for interpleader, Case L2.2983
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(the “JPMCB Inerpleader”) This Court denied the Gates Parties’ motion to dismiss the
JPMCB Interpleadeand ordered the parties to serve each third party involved iBRMfe with
notice of the JPMCB Interpleader and the Gates Parties’ proposal for turnover.

Having now completed that notigerocess as directed, the Gates Pattiage filed a
Third Motion for Turnover. The Gates Parties’ Third Motion is granted subject tirdations
set forth herein Upon satisfaction of these directions, the related intedpleaction filed by
JPMCB will bedismissed

RELEVANT FACTS

A. Case History

The Gates Plaintiffs initiated this case on December 8, 2011 when they relgibtare
$412,909,587 judgment against the Syrian Arab Republic (“Syria”) in this district. TitedUn
States District Court for the District of Columbia entered the $412,909,587 judgment on
September 26, 2008 as compensation to the Gates Plaintiffs for Syria’s acte-spatgored
terrorism that facilitated the kidnapping, torture, and mubyebeheading of Americans Olin
Eugene “Jack” Armstrong and Jack L. Hensley in 2004. The Gates plamtifigsired this
judgment under the Foreign Sovereign Immunity Act’s (“FSIA”) “tesm exception,” 28
U.S.C. 8§ 1605A, and the District of Columbia Circuit Court affirmed that judgment on May 20,
2011.See Gatesv. Syrian Arab Republic, 646 F.3d 1 (D.C. Cir. 2011). Syria filed an appearance
and contested the $412,909,587 judgment before the D.C. Circuit Court.

On August 23, 2011, the D.C. District Court issued an order pursuant to 28 U.S.C. §
1610(c), finding that a reasonable period of time had elapsed from the entry gtdigiaent

and notice to Syria and therefore Plaintiffs were authorized to enforce thé godgment.



After the Gates Plaintiffs registered their judgment in this district, this Cissrted a thireparty
citation to discover assets to JPMCB (the “Citation”). The Gates Plaintiffedséhe Citation on

a JPMCB bank branch in Elgin, lllinois. Pursuant to a protective order, JPMCB radsthe
Citation and indicated that JPMCB held accounts that might be responsive ttatitmCBased

on JPMCB'’s answer to the Citation, the Gates Plaintiffs filed two motmngifnover against
JPMCB, one related to certain thipadrty funds held at JPMCB and owned by AT&T, Inc. that
were destined for a Syrian telecommunications company (the “First ATi&movVer Motion”)
and the secondthe EFT Turnover Motion that is the subject of this Opinioglated to certain
EFTs that involved the Banque Cenial Syrie but are presently held by JPMCB in its capacity
as intermediary bank.

On February 13, 2012, six days after the Gates plaintiffs filed the First AT&ioVer
Motion, attorneys for another group of plaintiffs (the “Baker Plaintiffs”), who aldd ke
judgment against Syria and had registered that judgment in this didakér v. Syrian Arab
Republic, 11 C 8913, filed a motion to intervene in this matter. The Baker Plaintiffs atigated
they should be allowed to intervene in the Gates case as a matter of right pursuaetrdb Fe
Rule of Civil Procedure 24(a)(2) because their interest in any Syrian furdiyh€&hase was
superior to the Gates plaintiffs’ interest in those funds. In a February 15, 2012tbisi€ourt
granted the Baker Ri#iffs’ permissive intervention into this case pursuant to Rule 24(b)(1)(B).
Shortly after allowing the Baker Plaintiffs to intervene in this case, for pwsposgudicial

economy and with the agreement of the district court in this case, case 11 Wa8xt&nsferred

! This case commenced before Judge Lindberg. The case transferred to this Exatutive Order on
August 30, 2012.

3



to this Court’s docket. Accordingly, the Gates and Baker cases, 11 C 8715 and 11 C 8913
respectively, are now assigned to this Court.

On March 7, 2012, this Court issued an opinion determining that the Gates Plaintiffs had
first-priority rights to any Syrian funds at issue in the first motion for turnover, and determined
that AT&T, Inc., the owner of the account at issue in the First AT&T Turnover Motiontheas
proper party to whom a motion should be directed, and therefore denied réte AHI&T
Turnover Motion with leave to refile. The Gates Plaintiffs refiled the motion, thes directed
at AT&T (the “Second AT&T Turnover Motion” Docket No. 77) on March 9, 2012.

On March 13, 2012, AT&T filed a related complaint for interpleader (Case Nb83@,
the “AT&T Interpleader Complaint”) to determine the relative priority oftilgats of all parties
with respect to the funds contained in the accounts at issue in the Second AT&T Turnover
Motion. On April 23, 2012, JPMCB filed the JPMCB Interpleader Complaint to determine the
relative priority of the rights of all parties with respect to the funds a¢ issthe EFT Turnover
Motion. Both cases being related to the Gates and Baker cases, the AT&Jleader
Complaint and the JPMCB Inf@eader Complaint were consolidated with the Gates and Baker
cases. The Gates Plaintiffs moved to dismiss both interpleader actions.

On August 30, 2012, these related cases transferred to this Court. On September 29,
2012, this Court granted the Second AT&T Turnover Motion and, subject to agreement by the
parties on the terms of a turnover order, granted the motion to dismiss the IAt&dleader
Complaint. The Baker Parties filed a motion to reconsider the March 7, 2012 order on grounds
of personal jurisdiction over the accounts at issue in the First and Second AT&over

Motions. Today, thisCourt denied the motion to reconsider. The Court now turns to the



pending EFT Turnover Motion and related motion to dismiss the JPMCB Interpleader
Complaint.

B. The EFT Turnover Motion

Plaintiffs served the Citation on JPMCB on December 8, 2011. JPMCB returned the
Citation and indicated that it had two accounts, each held in the role of “Intarsn8aink” and
each containing the proceeds of electroniedfi transfergthe “EFTS’) in which BCS was in
some way involved. The two accounts holdings the proceeds of the EFTs (the “Blocked
Accounts”) total roughly $76 million. JPMCB also revealed a simple deposit account in the
name of BCS (the “Deposit Accotptontaining $419 as of the time of the tivd. The Gates
Plaintiffs moved for turnover of the EFTs and the Deposit Account (the “EFT Terotion”,
11-8715 #39) pursuant to 28 U.S.C. § 1610(g) and § 201(a) of the Terrorism Risk Insurance Act
(“TRIA™) because BCS is an “agenayinstrumentality” of Syria.

By Memorandum Opinion and Order dated March 29, 20138715 #147), this Court
denied the Gates Parties’ Motion to Dismiss the JPMCB Interpleader Comgaindenied
without prejudicethe vasmajority ofthe Gates Parties’ EFT Turnover Motibms part of that
Memorandum Opinion, this Court determined that BCS is an “agency or instrumentality of
Syria” under the TRIA and that the EFTs, now residing in the Blocked Accaamatshlocked
assetsunder the TRIA (118175 #147 at 12). But because the Court could not determine based
on the record provided whether the EFTs were blocdss#tsaas “of” BCS in order to permit

attachment by the Gates Plaifgjf the Court orderedPMCB as the party whdiled an

2 The Court granted the EFT Turnover Motioiithwrespect to the Depositc8ount at JPM8, whose
ownership was not in question. However, almost theetptaf the $76 million is located in the Blocked Accounts,
whose turnover was denied without prejudice. Also as part of the Mar@02® Memorandum Opinion, the Court
dismissed the Bates Parties from the JPMCB Interpleader action.
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Interpleader Complairebout the ownership of the funds in the Blocked Accquntprovide
notice to each of the Intermediary Banks involved in the EFTs to provide them the oppaotuni
object to appear before this Court and objethéoGats Plaintiffs’ position that BCS owned the
funds in the Blocked Accounts and to address JPMCB'’s concerns about any liabtiigniog
over the contents of the Blocked Accounts.

C. Proceedings since the March 29, 2013 Memorandum Opinion

Sincepublicaton of the March 29, 2013 Memorandum Opinion, the Gates Parties and
JPMCB have appeared before the Court periodically to report the status btice process.
JPMCB, asplaintiff to the JPMCB Interpleader Complaint, has provided notice of thesdcuits
the Intermediary Banks, Qatar National Bank (“QNB”), and Commerzbank AG and
Commerzbank Aktiengesellschaft New York Branch (together, “Commerzbanki’jpaBCS.

D. Finding of Fact Regarding Notice to Interpleader Defendants

Commerzbanlanswered thdPMCB Interpleader Complaint, denied ownership interest
in the Blocked Accounts, and provided evidence in the form of a declaration undef @ath
Commerzbank employee thétetEFTs that passed through Commerzbank both originated with
BCS and were destined for BCS as beneficigBge 11-8715Dkt # 1851). Commerzbank also
identified via declaration that QNB and JPMCB were intermediary banks only amdnot
originators or beneficiaries of the EFTRI. Finally, the Commerzbank declarant authenéidat
the EFT records as business records of Commerzbank.

As stated on the record in open court on Commerzbank’s mgdCBand the Gates

Plaintiffs areagreeable to dismissing the JPMCB Interpleader Complaint against Coipamier



following entry of a mutually agreeable order releasing both JPMCB and Caivené&rfrom

liability for the EFT amounts. (Tr. 11/13/13)]

QNB likewise has disclaimed ownership of the Blocked Accounts, and has provided
documentary evidence that the EFTs, althodgktined for QNBwere in fact destined foran
account ofBCS at QNB  (See 11-8715 Dkt. 18%4). QNB produced authenticated business
records of QNB by which agents of BCS advised QNB to expect to receive from JPMCB vi
Commerzbank the funds presently located in the Blocketbénts (Id.) QNB responded to
BCS that the funds had not been receiveldl.) (QNB and JPMCB have reached a settlement
absolving JPMCB of liability to QNB for amounts in the Blocked Accounts, and QNBdws
dismissed from the JPMCB Interpleader Antiq12-2983 Dkt. #86).

JPMCB hastself disclaimed ownership interest in the Blocked Accounts-8@15 Dkt.
#185-5). JPMCB has provided interrogatory evidence that it was the intermealkryor EFTs
that were owned by BCS and therefore blockedctirapletion of the EFTs in accordance with
the Syrian sanctions regulations and established the Blocked Accounts to hold the Fdnds. (
JPMCB has also provided interrogatory evidence that it knows of no other thirds e
than BCS that have an ownership interest in the EFTs or the Blocked Accddits. (

Finally, JPMCB served BCS with the JPMCB Interpleader Complaint on June 13, 2013.
(12-2983 Dkt. #79). BCS did not timely respond to the service. On August 28, 2013, the Court

entered defaukigainst BCS. (12-2983 Dkt. #104).



DISCUSSION

A. The Gates Plaintifs Have Met their Burden to Present Evidencethat the
Blocked Accounts are “property of” BCS.

In the March 29, 2013 Memorandum Opinion, this Camalyzed the interaction of
1610(g) and the TRIA and made certain findings, namely that BCS is an “agency or
instrumentality” of Syria and that the Blocked Accounts are assets stbjbet TRIA. But the
Court in the March 29, 2013 Memorandum Opinion ultimadielgied the EFT Turnover Motion
because the record as preserdethat timedid not yet conclusively establish that the Blocked
Accounts, containing the funds transferred by the EFTs, are “blocked a84&S in orderto
permit attachment by the Gates Pldfatunder thegrms of the TRIA Specifically, the Gates
Plaintiffs had not presented evidence to establish that the other third partileed in the chain
of transfers making up the EFTs did not have an ownership interest in the funds.

Now, the Gates Plaintiffs wi the aid of JPMCB have met their final evidentiary burden.
JPMCB and the Gates Plaintiffave contacted each of th@nks involved in thé&eFTs and
given them notice of these proceedings. The Intermediary Banks have eaelimdiscl

ownership of the funds in the Blocked Accounts, and have provided documentary evidence that

% Section 201 of the TRIA states, in relevant part:

(a) In GenerakNotwithstanding any other provision of law, and except as provided in sianss),

in every case in which a person has obtained a judgaggihst a terrorist party on a claim based
upon an act of terrorism, or for which a terrorist party is not immune undiors&605(a)(7) of title
28, United States Codthe blocked assets of that terrorist party (including the blocked assets of any
agency or instrumentality of that terrorist party) shall be subject to execution or attachment in aid of
execution in order to satisfy such judgment to the extent ofcampensatory damages for which
such terrorist party has been adjudged liable.

TRIA § 201(a), codified at 28 U.S.C. 8 1610 Note.
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BCS is the rightful owner of the funds in the Blocked Accobetsause the funds in the Blocked
Accounts both originated with BCS and were destined for BCS as the beneficldug.
evidence that BCS is both originator and beneficiary of the EFTs, showsthigdiunds in the
Blocked Accounts are “property of” BC&akentogether with the Court’previousfindings in

the March 29, 2013 Memorandum Opinion that BCS is an “agency or iresttality” of Syria,

the Gates Plaintiffs have establistibdt the funds in the Blocked Accounts are “property of that
terrorist party per the requirements of TRI& 201. Therefore, the funds in the Blocked
Accountsmay beturned over to the Gates Plaffg in satisfaction of their judgment against
Syria.

Having madehis evidentiaryfinding that BCS is the owner of the funds in the Blocked
Accounts,the Court does not need to wade intodisagreement between the Gates Parties and
JPMCB as to whethesstate property law prempts the TRIA in determining the ownership
interest of EFT proceeds that are frozen in the United States by operatien TRl That
samedisagreement is also the subject of a district court split presently pendipgpeal athe
Second CircuitSee Haudler v. JPMorgan Chase Bank, N.A., appeal docketed, No. 121272 (2d
Cir. April 5, 2012) (appealing botHausler and Ruth Calderon-Cardona v. JPMorgan Chase
Bank, N.A., 867 F. Supp. 2d 389 (S.D.N.Y. 2011But in the case of thEFTs at issue in this
action, the Gates Plaintiffs have presenteatontrovertedevidence that BCS was both the
originator and the beneficiary of the funds; in essence, these EFTs wenalittensfers by
BCS to move funds from BCS accounts at one ben&ne country, to BCS accounts at another
bank in another country. Therefore, to the extent that JPMCB is concerned aboty tiadgir

statelaw to either the beneficiary, on the one hand, for failing to complete the EFD dle t



OFAC block, or to the originator, on the other hand, for failing to issue a refund ofcanmplete
transfer, that concerns irrelevant in this particular case becatlsgse two parties are the same:
BCS. And BCS, per this Court’s previous order, has been found to be an agent or
instrumentality of Syria, bringing the funds squarely under the TRIA.

B. JPMCB, as Intermediary Bank, is not liable to third parties for the funds in the
Blocked Accounts.

JPMCB commenced the JPMCB Interpleader Action pursuant to FederaloR@e il
Procedure 22 out of concern that it would be held liable by some third party for turninbever t
funds in the Blocked Accounts in satisfaction of the Gates Plaintiiigiment. At thioint in
the proceeding all third parties other than BCl&ave expressed their agreement that JPMCB
should be absolved from liability for complying with this Court’s directive thatfunds in the
Blocked Accounts be turned over to the Gates Plaintiffs. Therefore, the Gatagf$lare
directed to consult with JPMCB to compose mutually agreeable language for thgrardarg
turnover of the Blocked Accounts that will release JPMCB from third fiakiity.

At the close of JPMCB’s Response to the Third Motion for Turnover, JPMCB briefly
referenced its ditlement to the payment of attorney fees for commencing the JPMCB
Interpleader. The reference is brief and cites a single case thatbimaiog upon this district,
and does not state with specificity whom should pay the fees. The Gates Plappilie this
motion in their Reply in Support of the Third Motion for Turnover. Since this issue has not been
fully briefed, JPMCB is directed to move for attorneys’ fees via separat@®min its

interpleader action.
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C. Order for Turnover will be Stayed Pending Resolution of Baker Parties’

Appeal.

Finally, the Baker Partieshave already appealethe March 09, 2012
Memorandum Opiniothat determined the Gates Plaintiffs had first priority to the assets at issue
in this action. The Baker Parties appealed following this Court's September 29, 2012
Memorandum Opinion granting the Second AT&T Turnover Motion and dismissing the AT&T
Interpleader. Because a reversal of the March 9, 2012 Memorandum Opinionisirkgien of
the application of 28 U.S.C. 81@(t) could result in the Baker Plaintiffs taking first priority to
the AT&T Assets, the order granting the Second AT&T Turnover Motion dtéye turnover
upon a timely notice of appeal. 8¥Y15 Dkt. #163 at Y41(p)). Because the subject of the
pending appeal has the same potential to affect this Third Motion for Turnover, ties pagt
directed to include parallel language to the AT&T Order in the agreed ordersiobimitted to
effectuate the terms of this opinion.

CONCLUSION
For the reasons statedrkin, the Gates Plaintiffs’ Third Motion for Turnovsrgranted,

subject to entry of an agreed order according to the directions set forth herein.

e P Ttee

G éé))/l Kendall
United States District Coududge
Northern District of lllinois

Date: November 13, 2013

11



