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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
PATRICK HAMPTON,
Plaintiff, Case No. 12-cv-5650
V. Judge Robert M. Dow, Jr.

CITY OF CHICAGO, MICHAEL
DUFFIN, and THOMAS PTAK,

Defendants.

N/ N N N N N N N N N

MEMORANDUM OPINION AND ORDER

Plaintiff brings this action pursuant to 423JC. § 1983 and lllinois state law for alleged
violations of his civil rights stemming from his 1982 criminal convictidrhis matter is before
the Court on Defendants’ motionrfeummary judgment [104]. Fthe reasons explained below,
the Court grants in part and denies in parfieDdants’ motion [104]. The Court enters summary
judgment in favor of Defendanta@ against Plaintiff on Plaintiffonell claim against the City
of Chicago for violation of his right to Due dtress (Count I) and oRlaintiff's claims for
Failure to Intervene (Count Il), Malicious Peasition (Count IV), Intentional Infliction of
Emotional Distress (Count V), Civil Conspay (Count VI), and Regpmdeat Superior (Count
VIl). Defendants’ motion for summary judgmentdsnied as to Plaintiff's Section 1983 claim
against Defendant Duffin for violation of Plaintiff's right to Due PixcéCount I), Plaintiff's
Section 1983 claim for Conspiracy (Count llIpdaPlaintiff's claim for Indemnification (Count

VIII). This case is set for statusdreng on July 26, 2017 at 9:30 a.m.
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Background

The Court takes the relevant facts primafilym the parties’ Local Rule 56.1 statements
and exhibits thereto, [106], [107],08], [122], [124], [125], [126][142], and [148] In addition,
the Court held an oral argument on the sumymadgment issues and accepted supplemental
briefing [157], [158] on various ssles arising out of the briefs and discussed further during the
oral argument. The following facts are undisputedept where otherwise noted. The parties’
evidentiary objections are disagsl and ruled upon where relevmbughout this section of the
opinion.

A. The Events of December 29, 1981

This case begins with evertsat occurred more thanitty years ago, on December 29,
1981. At that time, Plaintiff Patrick HamptdfiPlaintiff’) was 18 years old and living in
Chicago at 4429 South Federal in the Rob&aylor Homes. Defendants Michael Duffin
(“Duffin”) and Thomas Ptak (“Ptak*) were employed by Defendant the City of Chicago
(“City”) as Detectives in the Chicago Police izetment (“CPD”). They were both assigned to
Area 3 violent crimes.

On December 29, 1981, Plaintiff attended thwliday Jam” concert at the Chicago
International Amphitheater (“Amphitheater”). Bise M. (“Denise”), her then-boyfriend Hugo
N. (“Hugo”), his younger sister Martha N. (“Martha”), and her boyfriend Scott S. (“Scott”) also
attended the concert. They were seated in ftierbw close to the stage. During the concert, a
large numbers of concertgoers—around 40 or 3al,t@and all or mostly African-American
men—moved down the aisle toward the stag@ome of these individuals were chanting or

shouting gang slogans and making motions witirthands in support of the “Black Gangster

! ptak is now deceased. Plaintiff has not named Ptak’s estate as a defendant.



Disciples” gang. While trying to leave the venuenise, Hugo, and Mad were attacked by
members of this group and struck wiists, chairs, and other objects.

Denise’s clothes were ripped off by the attaskeen pushed their penises into her face
while she was being beaten and held down orfltioe. All of her jewelry was ripped from her
body and stolen. Hugo was also stripped ofdghing and jewelry, kicked in his back, and
punched in his face and all ovesibody. He was hit with chaiwghile he attempted to shield
Denise from the violence. Martha'’s hair wadigaiand her clothing wasartially removed. She
described her attackers as hitting her and tryasnget her to the ground while tearing off her
pants and underwear. Her necklace wasest@nd she was knocked unconscious, before
regaining consciousness,ttyigg up, and running awdy. Following the attack, Denise, Hugo,
and Martha were takdn Mercy Hospital.

The record includes a medical report thats prepared concerning Martha. See [124-
10]. The *history” section reports that Martsiated “she was in ampi. and attacked by unknown
[men] and past out [sic] for aboGtminutes, she is haure if there wasexual assault.” [124-
10] at 3.

B. The Police Investigation

Detectives Duffin and Ptak were assignied investigate the Aphitheater attacks.
Duffin and Ptak went to Mercy Hospital and atfged to interview Denise. They were unable
to conduct the interview because Denise was too emotionally upset. They were able to interview
Hugo, who had been released from the hospitaiuast there visiting Dese. According to the
police report, Hugo told Duffin and Ptak ath he and his girlfriend were jumped by

approximately twenty black males who were ygjli“Disciples” and “get her.” [122-1] at 5.

2 The parties disagree about whether Martha was knocked unconscious for only a moment or for a longer
period of time.



Hugo also told the detectives that the black siabo jumped him and his girlfriend tore their
clothes off their bodies and took their jdweand money. Hugo further stated that
approximately ten of the men had their penisesamat were attempting to insert them into his
girlfriend’s mouth and wgina. In an attempt to prevetite men from doing this, Hugo laid
himself on top of Denise to shield her body; heare numerous men were still able to put their
hands inside Denise’s vagina.

On December 31, 1981, Keith Powell (“Powelifho at the time was fourteen years old,
contacted Officer Praski (“Praski9f the Fifth District with ifiormation regarding the incident
at the Amphitheater. Praski reported that Powell stated that he was at the concert at the
Amphitheater on December 29, 1981 and that the iddaliresponsible for thattack of the girl
was Ricky Knight (“Knight”). Knght was a local gang leader tine Black Disciples. Knight
was the only individual who Powadentified to Praski.

Praski contacted Duffin and dk with the information tha®owell had provided. Duffin
and Ptak interviewed Powell at the Fifth Districkhey took him to the Gang Crimes office to
review gang photographs. Duffin took notdaring the interview with Powell. Duffin
subsequently wrote a report regarding his inesvwwith Powell, and destroyed his notes. The
report that the detectives prepared failog their interview with Powell states:

“Keith Powell stated in essence but merbatim the following. He attended the

rock concert at the international ampkiler the night of the incident. Further

that their [sic] were numerous people dttendance that he knew from his old

neighborhood at 44th & Federal. He stathdt the people that he knew there

were members of the third world blaglangster disciple street gang. As the

concert was in progress he observed the people he knew from this gang attack a

white girl and boy who were watching the concert. He saw them tear the clothes

off this couple and observed the coupteak loose a shorintie thereafter and run

away. After leaving the consert [sic] hede the 43rd Stredius east with the

people he knew while on the bus heahd them bragging about sticking their

penis’s [sic] in the girls mouth and puttittgeir hands in her vagina. He also hear
[sic] them say that they robbed theuple of their jewely money and clothing.



He then gave r/d’s the names and addresses of these offételstated that the
offenders were Pat Hampton of 4429 S. FederaEzra Garner and his brother
Ron Garner of 4429 S. Federal, Rickydmt [sic] of 4410 SState, Ron Mallory
of 4429 S. Federal, Bird of 4500 S. Stapt. 909 and Sandel Pool. He went on to
relate that the leader of this gangsaRickt [sic] Knight. R/d”s brought Keith
Powell into A/1 Gang Suppression unit asttbwed him photos from the various
gang books. He identified the Photo of Ri¢lyight as the leader of the gang and
one of the offenders.”

[125] at 8 (emphasis added).

Following the interview with Powell, Martha and the other victims signed complaints
against Plaintiff and swore to the facts allkge the complaints. Duffin also signed the
complaints in the capacity of “Clerk,” statingatithe complaints were “subscribed to and sworn
to before” him. [137] at 20-21. Duffin, Ptakpchother police officers arsted Plaintiff, Ezra
Garner (“Ezra”), Robbie Garner (“Robbfy’and Bobby Brooks (“Brook3$™at the Robert Taylor
Homes. Following those arrests, other suspéeuthiding Knight, Ronaldvallory (“Mallory”),
“Bird,” and Sandel Pool (“Pool”) we still wanted by the CPD.

Ptak and Duffin spoke with Plaintiff followg his arrest. The tictives included the
following statement about thabnversation in their report:

He [Plaintiff] later stated that he was$ the Amphitheater during the assault and

robberies of the victims. He went onto teldahat [he] was sitting in the back of

the Concert area when heasa large group fighting nedine stage and then later

heard that some people weaadking about a girl gatig raped. [Plaintiff] went

onto relate that he got on an Eastbound®Ts to go home and while on the bus

he overheard a subject by the nicknatB@oon” whose real name is Ronald

Mallory state that he had kicked the white broad in her shit. He was asked what

Spoon had meant when he said shit and he replied her vagina, he also added that

Spoon was talking with Bud, Ezra Gareerd Ronnie Garner. He related that Bud

is also known as Budline and thlaé lives at 4429 So. Federal, Apt #1405.

Hampton further stated dh Spoon kept on braggind@ut what he did to the
white broad and her boyfriend while he waparently attempting toape the girl.

[125] at 9-10.

% Robbie is also erroneously referred t¢Rennie” is several documents in the record.



Plaintiff denies the accuracy séveral aspects ofdhreport. Specificgl, Plaintiff denies
that he told the detectives that he was ‘fsiftin the back of the Concert area when he saw a
large group fighting near the stage and then laarchthat some people were talking about a girl
getting raped.” [125] at 10. Pudiff also denies that he told the detectives that he overheard
Mallory talking with Ezra or Ronnie, but adits the accuracgf the remainder of the paragraph
quoted above. [125] at 10.

On December 31, 1981 at approximately 1., Hugo and Martha viewed a line-up at
Area 3 Violent Crimes. The line-up consistedfaiir suspects (Plaintiff, Brooks, Ronnie, and
Ezra) and four “fillers.” Higo viewed the line-up and made wentifications. Martha then
viewed the line-up andlentified Plaintiff, Brooks, and Gaen as the offenders who pulled her
clothing off, Brooks as the person who stole hecklace, and Garner as the man who put his
hand in her vagina. Martha algtentified Donnell Howard as or@ her attackers, but he was
subsequently released from custody without gbar The detectives prepared a report stating
that, following her viewing of the line-up, Martha stated the folfmviin essence but not
verbatim”: “[A]fter her boyfriend [Scott] wakit over the head witla crowbar and left the
amphitheater she returned to where the[ir] seats teetell her brothefHugo] and his girlfriend
[Denise] that they should leavé&lpon returning to thir seats she was atked by approximately
20 m/b’s who tore her clothes off and beat heat attempted to rape her she managed to break
loose and ran to a security guard.. After receiving no help frorjthe first security guard she
spoke with] she managed to run to another igcguard who escorted her to the first aid
station.” [122-1] at 7-8.

Plaintiff objects to the Cotirconsidering this report on géhbasis that “[tlhere is no

statement in the supplementary reports of what Martha told the Detectives, other than the



purported line-up identifications.”[125-1] at 11. Howeverthe statement quoted above does
appear in the report th&tefendants filed in the record, sg2-1] at 7-8, and addresses more
than just Martha’s identificationf Plaintiff at the line-up. Plaintiff also objects to the use of
contents of the report as hearsay on the Whsisthe detectives’ repis are inaccurate and
therefore not subject to the RUB03(6) hearsay exception for business records. See Fed. R.
Evid. 803(6). Plaintiff argues that he has dastrated pursuant to RU803(6)(E) that the
“method or circumstances of preption” of the report “indicate atk of trustworthiness.” Fed.
R. Evid. 803(6)(E). The Court concludes that@uld be premature to exclude the supplemental
report from the record on the basis on Rule 8JJ&) at the summary judgment stage. First,
Plaintiff has not met his burden to show tliite evidence is inadmissible on all potential
grounds” under the Federal Rules of Eviden&airoholdings Capital & Inv. Corp. v. Harris
Trust & Sav. Bank602 F. Supp. 2d 928, 934 (N.D. Ill. 2008econd, while Plaintiff has raised
legitimate questions concerningetirustworthiness of the report’s description of the interview
with Powell—including by pointing to Powell’'secent deposition testimony denying that he
identified Plaintiff as an asgant—Plaintiff has not raiseé@ny specific concerns about the
accuracy of the report'description of the dettives’ interview with Martha. Although the
report does not specifically mention that Martbat consciousness for some time during the
attack, it is not inconstent with Martha’s mgical report or subsequetdstimony and therefore
does not indicate that the report is untrustworttihird, Plaintiff has notdemonstrated that
Martha would be unavailabte testify at trial. CfUnited States v. Anderso#50 F.3d 294, 302
(7th Cir. 2006) (police officer’s testimony ab@iatements made to him during his investigation

by three of the informants who testified aettrial was not hearsay where statements were



consistent with informants’ testimony, all thrieéormants were subjected to cross-examination,
and their credibility was attacked).

On January 1, 1982, just after she was dischdrgedthe hospital, Denise met with Ptak
alone and viewed a stack of approximately te twenty photographs.After reviewing the
photographs, Denise identified Plaintiff and Knigig two of her assailants. Subsequently,
Denise viewed a line-up at AreaH&adquarters and identified Plafhand Knight as two of her
assailants. It is disputed etmer Denise identified Plaintithased on her own observation of
Plaintiff during the attack or instead basedRtak’'s use of suggestive techniques during the
photo array, in particular re-inserting Plainsffphoto multiple times into the stack of photos (as
discussed below).

Felony Review Assistant States Attorn€¥sSAs”) Kershner and Hyman reviewed the
evidence and approved chargiRtaintiff, Ezra, Robbie, and Boks each with three counts of
robbery, one count of deviatexs@al assault, and one count aftempted rape. They also
approved warrants for the arrest of Knight andlidg. Plaintiff dispues these facts to the
extent that they are based onfilnls and Ptak’s supplementalgert and claims that they are
hearsay. The Court is not persuaded by thisiment because Plaintiff has not identified any
out-of-court statements in the supplemental repaitffefendants are using to prove the truth of
the matter assertede., that the prosecutors decided taigge Plaintiff and his co-defendants
with certain crimes.

On January 3, 1982, the Chicago Sun Timg®nted in an article that a women from
Cicero had reported to CPD on January 2 st had been assaulted at the Amphitheater on
December 29, 1981, as well, and that she identi#geher assailant one thfe four men who had

already been arrested. The woman from Cicenmigeferenced in any poe reports relating to



the attacks on Denise, Martha, and Hugo. TheTsoes also reported that other witnesses told
Duffin and Ptak that they would have intened in the attack but were too scared.

Within the next few days additional persongevarrested, line-ups were held, and felony
review ASAs approved charges against MalloryyikeTyler (“Tyler”), Michael Neal (“Neal”),
and Kenneth Ford (“Ford”). On Janya, 1982, Knight was also arrested.

Following the arrests, Duffin and Ptak learribd names of the four security guards who
were working around the main seagrea of the Amphi#ater during the incident. One of the
guards was William Henrichs (“Henrichs”), who was also a Cook County Sheriff's deputy.
Henrichs did not come forward aswitness until Detectives Efin and Ptak contacted him.
They interviewed Henrichs arouddnuary 8, 1982 and preparedipemental report reflecting
the following:

Williams Henrichs stated in essence Imat verbatim the following: When the
doors first opened | was standing by theldttmd street south entrance. | was
searching people coming tugh the doors. At one d about fifty to one
hundred people broke through and gaieatrance by crashing the gate and not
paying to get in. As the band came ontodtage | was transferred to a stationary
assignment approximately ten feet $oof the stage. Somewhere around mid-
night a female latino [sic] came up to slee was crying hysteadly stating that
members of the audience tried to rape hebserved that heshirt and her pants
had been torn and her pants zipper was. | recognized her as a girl | had
admitted through the gate. | told her to cowigh me to first aid she told me no
they still have my brother and his girlfnie. | left her with thédack stage security
officer | don’t know his name. | then proceeldnorth across tHeont of the stage
and got Larry and three hwr security people to e me. We entered the
disturbance and observed thirty to fontyb’s creating a disturbance. We pushed
our way through and pulled numerous peafea pile. We then observed several
m/b’s holding down and beating a m/L aaldo a f/L being pinned to the floor
with one m/b pulling at her breasts agadfbe attempting to pull them off and
another m/b on his knees jamming an objacand out of the girls vagina. The
girl was curled up in a ball. Both latinos [sic] were nude. Larry pulled them back
stage away from the crowd. We were ueatol apprehend any of the m/b’s as we
were outnumbered six to one and furtiver were mainly concerned about getting
the victims to safty [sic]. After arriving dhe first aid station | observed that the
girl had numerous bruises and contusions on her face, back, neck and legs and
that the boy had a black eye and a cuhisncheek and bruises on his back. The



girl was bleeding profusely. The nursdled for an ambulance and the police.

Also some of the security called the polared the fire dept. A few days after the

incident | was watching television ardsaw the first four people who were

arrested on television in custody. | recogniadldof them as being in attendance

at the concert the night of the incideRurther | recognized one of them as the

person | saw jamming something into the girls vagina.

[125] at 13 (quoting [107-19] at 3). The suppletaéreport also states that Henrichs was shown
“numerous photos” and “identified the photo of [Rtdf] as the person he observed jamming a
foreign object into the girls vagirfa [107-19] at 3. It furtheistates that Henrichs identified
Brooks, Ezra, and Ronnie “as people he saw enteugih the gate he was watching,” but that he
did not recall Plaintiff passing through his gale.

Plaintiff objects to Defendants’ use of théspplemental report on the basis that it is
“inherently unreliable and themke is hearsay” under Federal Rule of Evidence 803(6)(E).
[125] at 14. As evidence, he points to Huga013 deposition testimony, which is discussed in
more detail below. When Hugo was asked Wweet'any security guardgcame] to [his] aid
while [he was] being punched anatked,” he testified: “No. Agr . . . the crowd had—the only
way | could describe it is like they had backedtofee what they had doteus. Only then is
when | actually remember seeing a man in a yelloat toat was security.” [124-11] at 3-4.
When asked, “[d]id you ever see any securiipping people away from you or the scene,” he
responded: “No. Nobody came to help us, nobodg.”at 4. The Court cohades that it will
not exclude the supplemental refpfyom the record on the basis on Rule 803(6)(E). The fact
that Hugo did not (more than thirty years aftiee fact) recall seeingecurity guards pulling
people off of him does not demonstrate that thieptemental report isnherently unreliable.

Further, Hugo and Denise both testified at the tinéhe trial in 1982 that security guards pulled

people off of them. [122-4] at 77, 103-04.
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On January 24, 1982, Duffin and Ptak interviewed Garnett Dubose (“Dubose”), who was
also in attendance at the Ampla#iter on the evening of the incident. Dubose was under arrest
on an unrelated charge at the time of the interviéhe report that the detives prepared stated
that Dubose “stated in essence bat verbatim” that he was atdltoncert with Francine Harris
(“Francine”) and “observed between twentythirty m/b’s attacka young white couple who
were seated in front of him.” [122-10] at Jhe report states furthénat Dubose and Francine
were seated “about nine rows back from itn@dent” and that ‘Fracine probably got a good
look at the offenders as she was watching itcident through a pair of binoculars.id.
According to the report, the tdetives showed Dubose “numerous photos and he identified the
photos of [Plaintiff] and Ricky Knight as twaf the m/b’s who were attacking the young white
couple” and stated that “he saw these two goingnd out of the pile that was on top of the
aforementioned couple.1ld. At the subsequent suppressimaring, Dubose testified that he
was shown a pile of photographs and pickedtwot photos and told the detectives, “These are
the two people I'm sure | saw e Amphitheater.” [123-13] at 30.

Plaintiff objects to the ption of the police report caerning Dubose as hearsay under
Rule 803(6)(E). The Court is not persuaded becRiaatiff does not cite to any evidence in the
record showing a lack dfrustworthiness with the part dfe report that recounts Dubose’s
testimony. The Court will not discount the entieport as hearsay simply because Plaintiff
guestions the accuracy of othertgeof the report, such as description of Powell's statement
to police.

C. Pre-Trial Proceedings

On January 4, 1982, Duffin testified before tfrand jury on chargesjainst Plaintiff and

seven other suspects. He testified that hiestigation revealed thalaintiff was a gang
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member; that Plaintiff and the other suspeapgproached the three victims as a group and
attacked them; that they stole from the vidjnthat members of the group sexually assaulted
Denise and Martha; that members of the groepuding Plaintiff were overheard admitting their
participation in the attack; and that “a witnessalbrof the victims” identified each participant.
[137] at 27.

The Grand Jury returned an indictment agallaintiff for: 1) attempted rape, deviate
sexual assault, threeounts of aggravated batye robbery, conspiracy to commit rape, and
conspiracy to commit deviatea@l assault of Denise; 2) aggated battery and robbery of
Hugo; and 3) attempted rapeggaavated battery, robbery, andnspiracy to commit rape of
Martha. Judge Strayhorn was the presiding judge.

Plaintiff retained Jack Rodgon (“Rodgon”) #&ss defense attorney. Shortly after
Hampton was indicted, Rodgon issued a subpakrees tecunto CPD’s keeper of records
requesting “any and all policeperts.” [125] at 15. On April 22, 1982, while discovery was
ongoing, Rodgon issued a subpodnaes tecuno the Commander of Aa 3, Stibich, and to Lt.
Joseph Curtin at Area 3 Violent Crimes requngstany and all reports, records, memorandums,
statements and any other documents you may inaeéving the invesgation .... including but
not limited to any and all streetds that may have been prepabgdofficers in area 3.” [125] at
16. On April 23, 1982, Judge Strayhorn enteredmter instructing th Cook County State’s
Attorney and Superintendent of CPD to mme all handwritten notes, memoranda, tape
recordings, and other records prepared in connection with the case by arresting officers and
investigative personnel, oomonly known as a “street file.” [125] at 16.

On May 7, 1982, the deadline for returning gubpoenas, ASA O’Connor represented to

the Court that he “had a conveisa with the detective that workesh this case” and “[t]here is

12



no street file.” [125] at 16. He further clardi¢hat, “to our knowledge, there is no street file,
now or ever,” and that “[tjo our knowledge, . . . @ giving [the defense] what we haved.
Stibich and Curtin failed to appear at théestuled hearing concerning the subpoenas. Four
days later, on May 11, 1982, Rodgfiled petitions for rule tolsow cause against Stibich and
Curtin for their failure to appear. The samg,dudge Strayhorn issuedders requiring Stibich
and Curtin to appear on May 2882 “to show cause why theliaild not be held in contempt

of court.” Id. at 17. The record does meflect how the order to show cause was resolved.

During pre-trial proceedings, Plaintiff'starney Rodgon made an oral motion to quash
Plaintiff's arrest and the subsequent identifications by the’statitnesses. Rodgon followed
this up on June 11, 1982, by filing a motion to suppress testimony concerning the line-up
Plaintiff participated in and the in-court identdition of Plaintiff by thestate’s witnesses. See
[107-33]. He offered the following points in suppof his motion to suppress: 1) prior to being
placed in the line-up, Plaintiff was handcuffadd was presented to certain identification
witnesses of the state, and police officials indicabeithe identification withesses that he was the
perpetrator of the crime; 2) Paiff believed that the identidation was induced by the activities
of the police at the pale headquarters; and 3) “the witngasor to any corpal identification
of [Plaintiff], observed photographs in a mantiext was unnecessarily suggestive.” [125] at 17-
18 (quoting [107-33] at 3).

While these motions were pending, six odiRtiff's eight co-defendants pled guilty and
received sentences of six months with créalittime served. [125] at 18. On July 30, 1982,
Plaintiff's oral motion to quash Plaintiff's identification was heard. Plaintiff's counsel and
Knight's counsel questioned PtalRtak testified that Duffin hathken notes during his initial

interview with Powell, that the notes were redutec written report, red that the notes were
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then destroyed. According to Ptak, he watcBedfin rip up the notes and throw them in the
waste basketld. at 19. The Court denieddihtiff's motion to quash.

On September 1, 1982, Judge Strayhorn haaydment on Plaintif§ written motion to
suppress. Hugo, Denise, Martha, Powell, and Rta& testified at the suppression hearing.
Upon questioning by Knight's attoeg, Gary Brownfield (“Brownfitd”), Hugo testified that he
went to the police station on December 31, 1981 \aewed a line-up, and that no police officer
said anything to him prior to viewing the lin@-u[136-1] at 105, 111. Hirther testified that
after the line-up, he looked through a staclkabbut twenty color photographs and recognized
one person from the photosld. at 106-108. Officers Duffin and Ptak handed him the
photographs and told him to look at them, butmbd tell him what he was looking for, who the
photographs were of, or whetheeth was a suspect among the photdsat 109. Hugo picked
out one photo from the stack (Knigd) and handed it the officerdd. at 110. Hugo testified
that he viewed a second line-apthe police station on January 8, 1982, and identified the same
person who he had identified in tpbotographs he viewed on December [8ll.at 112, 116.
According to Hugo, the officers did not teiim anything when he viewed the line-upl. at 116.
Hugo further testified thate never identified Plaintiff in line-up and that no onever identified
Plaintiff to him. Id. at 117.

At the suppression hearing, Rodgon and Brovichfdso cross-examined Denise at length
about the photographs that she \éeMand the identifications thatesmade. Denise testified that
she and Ptak did not have any conversatidiorbeshe viewed the photo array. Brownfield
examined Denise first. Specifically, Denise testified:

Q: And do you remember how many photographs they showed you?
A: It was about ten to twenty.

Q: Do you remember who showed you these photographs?

14



A: Detective Ptak.

Q: And where was this?

A: It was close to the lobby inldtle square room near the lobby.

Q: And what date was this on again?

A: January 1st.

Q: And about what time was that?

A: It was in the morning?

Q: Prior to Officer Ptak showing you theepictures, what, i&nything, did he say

to you?

A: Nothing, he just said to look atdlpictures and see if | recognized anybody.

Q: Did he tell you that any of thefenders were ithe photographs?

A: No.

[125] at 20; see also [136] at 8; [136-1] at 6-B&nise further testified that when she looked at
the photos, they were not spread out on a tdhie;they were by hand,was looking at them
one at a time.” [136-1] at 12She then made in-court identificatis of Plaintiff as one of the
two people she recognizeén the photographsid. at 13. Rodgon then questioned Denise. He
asked her, “while you were looking at the prets, was there any other conversation between
yourself or Officer Ptak,” anghe responded, “No.” [136-1] at 23-24. At the close of the
testimony, the motion to suppress was denied erb#sis that Plaintiff had not presented any
evidence indicating that any itjal police activity lead to thwitness identifications.

On October 7, 1982, Rodgon issued a subpakras tecunto Officer Barberio and
Officer Garmon of the CPD requexsj any and all police recordgports, memoranda, and street
files related to Plaintiff and inveing the December 29, 1981 incident.

D. Plaintiff's Criminal Trial and Direct Appeal

On October 12, 1982, Plaintifftsial began. His case wasetl simultaneously with the
cases against Knight and Mallory, with three safgjuries. Powell was called as a witness by
the prosecution. He testified that, at the enthefconcert, he sawgroup of men coming down

the aisle toward the stage making gang signschadting gang slogans. He identified Plaintiff,

Knight, and Mallory as members tife group. [137] at 18. Howavée did not testify that he
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saw Plaintiff do anything. Powadlso testified that Rintiff was in the group that got on the bus
with Knight following the concert and that tgeoup were heard “bragyy about what they did
to that girl” and talking aboutaking jewelry. [137] at 18. However, Powell did not testify
about who specifically said what.

Henrichs testified at trial that he saw Ptdfnenter the concert gate and searched him.
Henrichs stated that just aftaidnight, a woman with torn cloés approached him and told him
that others were being attacked. He testified e approached the stage with other guards and
saw a large crowd of black men in a circle. nHehs further testified that he saw Plaintiff
thrusting his arm toward a woman’s vagimaea and that on January 6, 1982, he identified
Plaintiff and three other participants in a phatoay. According to Herghs, another security
guard pulled Plaintiff off of Denise.

Hugo testified at triathat when he, Martha, and Denisaw the men move toward the
front of the stage, they attempted to leave iad their path blocked and then were attacked.
Hugo further testified that he was hit, kickethd punched and had his wallet, keys, and jewelry
stolen. Hugo identified Knight inourt as one of his and Denisettackers and testified that he
had identified Knight from a photarray and a line-up. Hugo tified that a “black guy in a
yellow coat” (a security guard) came and pulledh loiut of the crowd and that “another guy in a
yellow coat was taking Denismut.” [122-4] at 103-04.

Martha testified at trial that she ducked wiskie saw Knight about to hit her with a chair
and that a number of men thearsing hitting and kicking her. $htestified that there were as
many as thirty or thirty-five men around her, lgsang at her clothes andwyelry. Martha further

testified thatPlaintiff was the man who toteer pants and “trietb put his hand in her vagina.”
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[125] at 24. She alsogtfied that she managéd get away, heard someone yell “get her,” and
saw Knight behind herld. at 24.

Denise testified at trial that she waeaken, sexually brutalized, and robbed of her
clothing and jewelry. She testified specificallatinight put his penis in her mouth and that
Plaintiff attempted to put a cold, hard objecher vagina. [122-4] at 76. She further testified
that a man in a yellow coat eventually pdlithe men off of herral they scatteredld. at 77.
She also confirmed her earliererifications of Plaintiff fromthe photo array and in the first
line-up she viewed at the police stationRodgon cross-examined Denise regarding her
identification of Plaintiff.

At the conclusion of trial, the jury waprovided with instructions. One of the
instructions informed the jurgn a theory of accountdiby: “A person is legally responsible for
the conduct of another person when, either bedoréuring the commission of an offense, and
with the intent to promote dacilitate the commission of thatffense, he knowingly solicits,
aids, abets, agrees to aid, or attempts toh&ather person in the plaing or commission of the
offense.” [125] at 25.

The jury found Plaintiff guilty of (1) attented rape, deviate sexual assault, robbery, and
aggravated battery of Denise; (2) robbery agdravated battery of Hugo; and (3) robbery and
aggravated battery of Marth&laintiff was found not guilty of &#mpted rape of Martha. See
[106] at 18. On November 18, 1982, Plaintiff vé@mtenced to concurresgntences of 60 years
for deviate sexual assault, 15 years for attempted rape, 7 years for three counts of robbery, and 5

years for three counts afjgravated battery.
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Plaintiff immediately filed a mioon for new trial. The motiowas denied. Plaintiff then
filed an appeal to thilinois Appellate Court, First Districtwhich affirmed his conviction. See
People v. Knight139 IIl. App. 3d 188 (lll. App. 1985).

E. Challenges in the 1980s to thCity’s Use of “Street Files”

The City’s use of “street files” became thégect of litigation in the 1980s in at least two
federal cases in this distriddalmer (No. 82-cv-2349) and&vans(No. 04-cv-3570). In 1983,
Judge Shadur issued a preliminary injunctioqureng police to preservastreet files. See
Palmer v. City of Chicagor55 F.2d 560 (7th Cir. 1985) (concluditiwat class of plaintiffs who
had been convicted of felonies in Cook Coufitiycuit Court had alleged sufficient harm to
establish standing for their requested preliminary injunctive relief to preserve their “street files,”
and holding that injunction wouldsue to preserve the “streetgilenow in existence for persons
convicted of felonies and tdlew those persons an oppanity to view content of files, upon the
filing of a properly drated, specific subpoenagvans v. City of Chicag®2006 WL 463041, at
*14 (N.D. lll. Jan. 6, 2006) (recognimj that “[tlhere is . . . littl&uestion that maintaining non-
disclosed ‘street files’” was the custom of @y [in 1976] and untilJudge Shadur issued a
preliminary injunction in . . Palmer v. City of Chicagd62 F. Supp. 1067 (N.D. Ill. 1983)").

In 1981, Stibich was the commander of Argain which Duffin and Ptak worked.
Stibich testified in thd?almerlitigation that in investigations of violent crimes in Area 3, there
was an “office file” and, in some cases (but ndtcakes), a “working file.” He testified that
there would not necessaribe a working file for rape, aggrated assault, orobbery cases.
According to Stibich, prior to entry of the temporary restraining ord®almer, the practice in

Area 3 was to destroy the street file or return it to the detectives once a closing report was written
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in a case. It was the Sergeant’s job to go thmaihg working file to determine whether or not
the memos and reports were put in supplemental reports.

Sergeant Owens was deposed in this case about the City’s use of street files prior to the
Palmer litigation. He testified that at the end ah investigation, the street file would be
assembled and given to a secretary, who wouldoptiany duplicates angut anything that was
pertinent into the regular file, if it was not alrgatiere. The secretary would go to a sergeant or
lieutenant with any question®aut whether or not something should be included in the regular
file.

The Superintendent is responsible for thenageement and control of the CPD. Chicago
Police Superintendent RiclthBrzeczek tedted in the Evanslitigation that he did not know if
detectives purposefully withheld information tine street files as a matter of routine, but he
knew of “situations where, just based on humanneathere would be tkctives who would not
turn over all information or exculpatory infortian.” [137] at 34. He also acknowledged that
some detectives did not memorzadiall of their notes in officiallepartment reports. On April
19, 1982, Brzeczek issued Department Order 82-&hwirovided: “Effective immediately, as a
result of a [TRO] issued by fedémistrict court judgeThomas R. McMillen, the contents of all
police department investigative files known @ffice, unit, or working files and sometimes
referred to as ‘street or running’ files will be képtact. No documents, materials, or notes shall
be removed from these files.”137] at 37. On September 19, 1982, Radmer plaintiffs filed a
motion to amend the temporary restraining ordecause they claimed that detectives were
violating its letter and spirit bgnaintaining investigative writingand files as their own personal

property to avoid the nmalate of the TRO.
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According to Duffin’s deposition testimony this case, in 1981 Area 3 used “progress
files” for investigations that were followed from shift to shift. The progress files would include
notes and reports. The purpose of the progreswéieto inform other detectives working on a
case what had been done and to give instnuston what needed to be done. Anyone working
on the file was supposed to document whatthghe did on that day on the case.

F. Plaintiff's Post-Conviction Proceedings

In 1990, Plaintiff filed apro se petition for post-convictiorrelief alleging that his
constitutional rights were violated because: l{@)was arrested without probable cause; (2) he
was subjected to a suggestive shawand line-up identification;na (3) he was denied effective
assistance of appellate counsel due to appellate counsel’s failure to raise the first two issues. His
petition was dismissed. The dismissal wasraid by the lllinois Appellate Court, First
District. SedPeople v. Hamptqr296 Ill. App. 3d 1065 (lll. App. 1998).

In 1999, Plaintiff petitioned the feds district cout for a writ ofhabeas corpusarguing
that he received constitutionally ineffective assise of counsel at trial and that his sentence
violated Apprendi v. New Jerse$30 U.S. 466 (2000). Judge i€eelly granted the writ on the
basis of ineffective assistance of trial coundeke to counsel's failure to investigate and
interview exculpatory withesses. Sdampton v. Leibach290 F. Supp. 2d 905, 922-23 (N.D.
lll. 2001). The Seventh Circuit affirmed andmanded to the Cook County Circuit Court for a
new trial. Seadampton v. Leibag347 F.3d 219 (7th Cir. 2003).

The state initially indicated an intent te-try Plaintiff on all counts. ASAs Maria
McCarthy (“McCarthy”) ad Dan Groth (“Groth”) wee in charge of the case. As they were
preparing to re-try Plaintiff, McCarthy and Ghainet with Martha, Denise, Henrichs, and Hugo.

Martha could not remember the eventstte# Amphitheater backn 1981. Hugo had not
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identified Plaintiff at that time. Henrichs’aly remained the same bMicCarthy questioned the
strength of his testimony because he saw Rfggnface for only fouror five seconds on the
night of the attack and saw him for severahutés during the subsequent news coverage.
McCarthy also felt that there were some inconsistencies between the police report prepared from
Henrich’s interview and Heniiés trial testimony. Accordingo a report tht McCarthy
prepared, Denise was no longer sure that Hialmd physically done raything to her. Also
according to the report, Denise told McCarthgt when she was shown the photo array, Ptak
kept taking Plaintiff's photo out and putting it backthe pile, asking questions to the effect of,
“does this look likehe guy?” and “do you recognize him”22f] at 3. According to the report,
McCarthy asked Denise if she felt pressured t&arthe identification of Plaintiff, and Denise
said yes, because she was young at the time anednie detectives. Further, according to the
report, Denise told ASA McCdry that her line-up identificatioof Plaintiff was based on the
photograph and not on her own obsdion and that all of herubsequent identifications of
Plaintiff were based on the photogrdph.

Ultimately, McCarthy and Groth decided not tetng Plaintiff, concluding that the state
could not meet its burdeof proof at trial. Anolle prosequidismissal order was entered on
October 5, 2011.

G. This Lawsuit

On July 18, 2012, Plaintiff filed his complaiit the instant lawstiiagainst the City,
Duffin, and Ptak. Plaintiff allges that the City and the indilial Defendants violated his due
process rights, in violation of 42 U.S.C. § 1983, by deliberately withholding exculpatory

evidence and fabricating false reports, falsatements, and other evidence (Count I).

* Defendants object on hearsay grounds to the introduction McCarthy’s report to the extent that it reflects
Denise’s statements to McCarthy. The Court addresses Defendants’ objections below in its discussion of
the deposition testimony that Denise provided in this lawsuit.
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Specifically, Plaintiff alleges thaDuffin and Ptak authorednd signed police reports falsely
claiming that Powell had identified Plaintiff as one of the assailants and as a member of the
Third World Black Gangster Disciples. [1] § 2%Rlaintiff also alleges that Duffin and Ptak
manipulated and pressured Dentisedentify Plaintiff as one oher attackers, by drawing her
attention to Plaintiff's photogpd, and falsely reported that Denise recognized Plaintiff based on
his facial features and clothingl] at {1 28, 31. Plaintiff alleges that this misconduct was a
result of the City’s deliberate indifference to jislicies and widespregaractices, including 1)

use of “street files”; 2) use ahanipulated or fabricated eedce; and 3) the CPD’s “code of
silence.” Plaintiff also alleges claims against the individual Defendants for failure to intervene
(Count 1), Section 1983 conspiracy (Count Ill), and state law claims for malicious prosecution
(Count V), intentional ifliction of emotional distress (Count), and civil cawspiracy (VI).
Finally, Plaintiff alleges claimsagainst the City for respoadt superior (Count VII) and
indemnification (Count VIII).

A number of depositions were taken this litigation. The following deposition
testimony is identified by the parties as rel@ven resolving Defendds’ motion for summary
judgment.

Plaintiff —Plaintiff testified that hesnuck into the thater and did nagnter through the
gates. During the concert, he saw a numbefightts break out and, toward the end, saw a
commotion near the front by the stage that lodkezla big fight. Then the lights were turned
on, security officers werinto the crowd where there was a distance, and the concert ended.
Plaintiff and his friends left #1n Amphitheater and took the busni®. As they were leaving,

Plaintiff overheard someone say that two wormaed a man had been raped. On the bus ride
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home, he heard Mallory brag that he “kicked Iy in her stuff.” He heard others bragging,
too, but did not recognize their voices.

Denise—Denise was asked about her viewingpbiotos with Ptak, during which she
made her first identification of Plaintiff. $hwas asked, “during that photo array . . . d[id]
Detective Ptak do anything to you during thatgess that leads you twelieve today that you
were wrong when you picked out [Plaintiff]?"142] at 19, p. 56:13-17. Denise responded, “Not
the way | think now, no,” but thahe “[p]robably” had wizered in that beliewhen she spoke to
ASA McCarthy. Id., pp. 56:17-57:7.

Denise was also asked about the truthfsénand accuracy of testimony she provided at
Plaintiff's suppression hearing. At the svggsion hearing, Denise answered “No” to the
guestion, “Prior to viewing any of the lineups, didy of the members of the [CPD] or the office
of the State’s Attorney cause you to pick anyoneby any suggestionspmments, critiques?”;
at the deposition she said this testimony was ‘temause that's what | believed back then to be
true[, a]nd | still do.” [142] at 17, pp. 48:19-89: At the suppressiorelring, Denise testified
that she identified Plaintiff from his photo “liais] face” and because she “noticed [he] was
wearing the same coat[]”; atatdeposition, she stated thaistkestimony was “what | believed
back then [a]nd now.ld. at 18, p. 52:12-23.

Denise was further questioned about benversation with ASA McCarthy and the
contents of ASA McCarthy’s repp When asked whether she was “truthful” when she “talked
to Maria McCarthy in 2011,” she answered “Yds—yes.” [142] at 20, p. 60:10-12. Denise
explained that when she told McCarthy thag $blt “pressured during [ process of looking
through . . . photographs” with Ptaghe “didn’t feel pressured likke was telling me to pick

somebody out,” but “just felt pressdrdike | didn't want to be inthat situation” and did not
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mean to convey to McCarthy “that Detective Ppmkssured [her] to make an identification of
[Plaintiff].” Id. at 19, pp. 55:14-56:3. Denise was a@ksKeshe “t[old] Maria McCarthy that
[Plaintiff's] photograph was reinserted intoetlgroup of photographs several times” when she
viewed them with Ptakld. at 20, p.60:18-20. She respond&thu know, | believe | saw that
that was down there [in the memo], but | do restall telling her that. My memory right now
does not recall telling her that.”ld., p. 60:21-24. When asked, “[aJnd do you have any
recollection right now one way @nother of whether you viewgdRlaintiff's] photograph more
than one time when you looked at that groumictures,” she responded, “No, | don’t have a
recollection of that.” Id., p. 61:1-5. Likewise, she testified that she “d[id]n't remember” if
Plaintiff's photo was reingted into the group of photasore than once by Ptakd., p. 61:18-

23. When asked if she told McCarthy that #said something like ‘How about this guy?’ or
“Do you recognize this one’?” wheshe got to Plaintiff's photo ithe array, Denise responded,
“If 1 did say that to her, than #t should be true that | said thatt that time, yes”; but Denise
further stated that sheddnot “remember that now.”ld. at 20-21, pp. 624-62:11. Finally,
when asked whether she told McCarthy that she “w[as] not sure if [Plaintiff] actually did
anything physically” to her, Denis&aid “[iJf it's down there [in the memo], then | said it,” and
“that would be my memory today.Id. at 21, p. 64:3-10.

Defendants object to Plaintiff’'use of McCarthy’s report @éestimony to avoid summary
judgment. Defendants argue that the report stimony concerning what Denise said are
hearsay and not admissible under any exceptiorthedhearsay rule. Plaintiffs respond that
McCarthy’s report is admissible as substantvidence on at least three grounds.

First, Plaintiff argues that the statemeatsributed to her by ASA McCarthy are not

hearsay as defined in Federal Rule of Eva#e801(c) because Denise acknowledged under oath
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at her deposition that the statementxe true. If Denise deni@s trial that her statements to
McCarthy were true, Plaintiff gues, then the deposition testiny admitting the truthfulness of
those statement is admissibleaggrior inconsistent statement unéRule 801(d)(1)(A). Plaintiff
further argues that “[i]f Denise denies any Hésmion, her deposition témony that the contents

of McCarthy’s report are true would be admissible as former testimony under Rule 804(b)(1).”
[142] at 4. Defendants deny th@taintiff affirmed the accacy of McCarthy’s report in her
deposition; instead, they asserttibenise merely testified that she had told McCarthy the truth
when the two spoke (during which #&nbenise was not under oath).

Both parties’ are somewhat inaccurate in their characterization of Denise’s deposition
testimony. Denise testified thahe was truthful when sheake to McCarthy, but she did not
affirm the accuracy of McCarthy’s entire repo She also did not subscribe to or adopt
McCarthy’s statements about wHaenise allegedly told her aboBtak reinserting Plaintiff’s
picture into the photo array oresgking to her during thphoto array; insteia she testified that
she could not remember what she told McCarthy or what actually happened during the photo
array over thirty years earlier. But Denisé @iffirm certain discret@ortions of McCarthy’s
report. In particular, in respomdo the question, “did you tell her, . you were not sure if he
[Plaintiff] actually did anything physically,” Denidestified, “If it's down there [in the report],
then | said it. And that would be my memoogay.” [142] at 21, p. 64:3-10. This small part of
the report qualifies as a priestatement of Denise, and is raarsay under Rule 801(c), because
she testified that it is true. Semited States v. Schoenborh F.3d 1424, 1427 (7th Cir. 1993)

(“A third party’s characterizationf a withess’s statement does nonstitute a prior statement of
that witness unless the witnessshaubscribed to that charatdtation.” (quotation marks and

citation omitted)). Certainly, this part of the report calls into question the basis for Denise’s
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identification of Plaintiff as onef her assailants. But it does radtribute Denise’s uncertainty
to anything that Ptak (or Duffin) did, suchramserting Plaintiff’'s photo into the array.

Contrary to Plaintiff's argumeénthe part of McCarthy’s repobthat claims that Denise
admitted that Ptak reinserted Plaintiff's phadtdo the array and that this influenced her
identification would not be admssible at trial as a prior inasistent statement under Rule
801(d)(1)(A), because Denise didtnestify at her deposition th#tat part of McCarthy’s report
was true, and because Denise’s statement ©dvthy was not “given under penalty of perjury
at a trial, hearing, or other proceeding omideposition.” Fed. R. Evid. 801(d)(1)(A). And if
Denise testifies at trial that she did not rementeing McCarthy that Ptakeinserted Plaintiff's
photo into the array, the contents of McCarthgport on this topic would not be admissible as
former testimony under Rule 804(b)(1), becaDsmise’s conversation with McCarthy was not
“given as a witness at a trial, hearingJawful deposition.” FedR. Evid. 804(b)(1)(A).

Plaintiff's second argument in favor of radting McCarthy’s report is that Denise’s
statements were declarations against her sitened therefore excepted from the hearsay rule
under Federal Rule of Evidence 804(b)(3). Plaintiff argues that Denise’s statement to McCarthy
about Ptak’s use of suggestive techniques and itifeience on her exposed Denise to potential
perjury charges. Defendants pesd that this concern is bassde because Denise’s deposition
testimony does not reflect any concern tehé gave perjured sémony in 1982 and ASA
McCarthy has never testified or implied thateshas contemplated perjury charges against
Denise.

In cases where the dachnt is unavailable, Rule 804(hb)@«cepts from the hearsay rule
“[a] statement that: (A) a reasonable person endbclarant’s position would have made only if

the person believed it to be trimecause, when made, it was @mntrary to the declarant’s
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proprietary or pecuniary interest or had seajra tendency to invalidate the declarant’s claim
against someone else or to expose the declarant to civil or arilmaloility; and (B) is supported
by corroborating circumstances that clearly indicds trustworthiness, if it is offered in a
criminal case as one that tentbs expose the declarant to crirainliability.” Fed. R. Evid.
804(b)(3). “In assessing whether to admit emice under Rule 804(b)(3), courts look to three
factors: (1) whether the declarast'unavailable’ to testify at trial; (2) whether the statement at
issue was against the declarant’s penal @upry interest; and J3whether corroborating
circumstances exist that bolster the statement’s trustworthingsstéd States v. Hawkin2013
WL 11322824, at *2 (N.D. lll. Nov. 6, 20133ff'd, 803 F.3d 900 (7th Ci2015). Plaintiff, as
the proponent of the evidence, has the burdeshoiwing that all thee factors have been
satisfied. Se&nited States v. Jacksob40 F.3d 578, 588 (7th Cir. 2008).

In this case, the first factor is satisfied. A declarant is “unavailable” for purposes of this
rule if she “testifies to not remembering théjgat matter.” Fed. R. Evid. 804(a)(3). Denise
testified at her deposition that she did not remember telling McCarthy that Ptak used suggestive
techniques during the photaay or what actually occued at the photo array.

The second factor presents asdr call. The key questios whether Denise’s alleged
statements to McCarthy had a griatdency to expose her to civil ciiminal liability, such that
a reasonable person in her positieould have made the statemeoidy if they believed them to
be true. Denise would be immune from cinglbility for alleged perjured testimony provided
during Plaintiff's criminal tridor in a deposition. Sedanning v. Miller 355 F.3d 1028, 1034
(7th Cir. 2004);Mayes v. City of Hammond42 F. Supp. 2d 587 (N.D. Ind. 2006) (a witness
who commits perjury is granted absolute imibyrfirom civil liability for trial and deposition

testimony). But Denise hypothetically could have been exposed to criminal perjury charges after
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giving her statement to McCarthy. Under llliadaw, perjury committed with a person “under
oath or affirmation . . . makes a false statememdierial to the issue or point in question,
knowing the statement is false.” 720 ILCS 5/33)2 While Denise’s statement to McCarthy
was not made under oath, her testimony at Plaisitifiminal trial and suppression hearings was.
At the trial and suppression hearing, Deniseitpedy identified Plantiff as one of her
assailants. (She also testifiatithe suppression hearing tlitak did not say anything to her
during the photo array.) This testimony was cleanterial to a keyssue in question at the
trial: who assaulted Denise? céording to McCarthy’s report, Dése told McCarthy that she
was not sure that Plaintiff dahything to her physically, andsal explained how she nonetheless
came to identify Plaintiff asone of her assailants—throughakRs repeated insertion of
Plaintiff's photo into the array and questionsidgrher viewing. Denisalready admitted at her
deposition that McCarthy’s report was true to the extent that it said Denise was not sure Plaintiff
did anything to her physically; this admission cati®o question how Denise was then able to
identify Plaintiff in a photo array. If Denise fact told McCarthy that Ptak repeatedly inserted
Plaintiff's photo into the arrayral talked to her during the arragnd that this influenced her
identification, those statements suggest tDanise’s identification testimony at trial was
knowingly false and made to enstihat Plaintiff was convicted.

The final question is whether there areroborating circumstances that bolster the
trustworthiness of Denise’s alleged statementgl¢c€arthy. The Sevent@ircuit has identified

three non-exclusive “factors for district ctairto consider when determining whether

®> To be sure, the likelihood that any prosecutauld seriously contemplate perjury charges against
Denise given the facts of this case appears extyersaiote. There is no dispute that Denise was the
victim of a vicious attack in 1981. Any changes in her recollection of thamtxtic event three decades
later might be attributable to a number of factorgs-confusion, mistake, lapse of memory, passage of
time, even PTSD—and the notion of bringing criminabrges on account of such discrepancies seems
far-fetched. There is no suggestion in the record tth&fprosecutors assigned to retry Plaintiff in this
case ever contemplated any such charges.
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corroborating circumstances exist for Rule 80@ppurposes: (1) the legionship between the
declarant and the exculpated party; (2) Wwketthe statement was voluntary and given after
Miranda warnings; and (3) whethimrere is any evidence the statement was made to curry favor
with authorities.” United States v. JackspB40 F.3d 578, 589 (7th Ci2008). In this case,
Plaintiff was convicted of bratly assaulting Denise. Accong to her deposition testimony,
Denise continues to believe that Plaintiff svane of her attacke@nd was upset when she
learned that Plaintiff was granted post-cotivit relief. She had no apparent incentive for
helping Plaintiff avoid re-prosecution by calling into question her earlier identification
testimony. Denise provided hetatement to McCarthy voluntarily, and there is no evidence that
Denise made her statement targufavor with the State. Neign party suggests, for instance,
that McCarthy was trying to get Dise to undermine the strength the State’s case to avoid
having to re-try the case. Instkdhe State initially elcted to re-try Plaintiff on all charges, and
dropped the charges only after interviewing witnesaed determining that they did not have a
strong enough case. Another piece of corratdog evidence is Hugo's deposition testimony
(discussed in more detail below) concerningdaaversation with Denise shortly after she was
released from the hospital. Hugo’s testimony thahise told him that Ptak kept reinserting
certain photos into the photo ayrand that she thought all of teabjects looked alike, [137] at
7, is consistent with McCarthy’s report. Hudie Denise, had no apparent incentive to help
Plaintiff avoid re-prosecution.

For these reasons, the Court concludes thanti#f has met his burden of showing that
Denise’s statements to McCarthhay be admissible at trial und@ule 804(b)(3), and therefore
Defendants cannot show that ®trthy’s report and her testimy concerning the same would

be inadmissible for any purpose during the triahe Court will consider McCarthy’s report for
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purposes of summary judgment. This decision is without prejudittee reconsideration of the
issue prior to trial based on any motions in limine that the parties may file.

Plaintiff advances one more hearsaycaeption in support ofadmitting McCarthy’s
statement—Rule 807’s residual hegrstause. “The purpose of RuB®7 is to make sure that
reliable, material hearsay evidence is admitted, réggsaf whether it fits neatly into one of the
exceptions enumerated in the Rules of Evidenddriited States v. Mooreé824 F.3d 620, 624
(7th Cir. 2016). Under Rule 807, a “hearsagtesnent is not excluded by the rule against
hearsay even if the statement is not specificadiyered by a hearsay exception in Rule 803 or
804" if:

(1) the statement has equivalent circiangial guarantees of trustworthiness;

(2) it is offered as evidence of a material fact;

(3) it is more probative on the point for which it is offered than any other evidence

that the proponent can obtahrough reasonable efforts; and

(4) .admitting it will best serve the purposes of these rules and the interests of

justice.
Fed. R. Evid. 807(a). A statentes admissible under the residuredarsay rule “only if, before
the trial or hearing, the proponayives an adverse party reasonaidéice of the intent to offer
the statement and its particulars, . . . so thaiptrty has a fair opportunity to meet it.” Fed. R.
Evid. 807(b). The person who provided the esta#nt must be unavailable in order for the
residual hearsay exception to appoore, 824 F.3d at 623. In genérthe Seventh Circuit has
“warned against the liberal admission of ende under Rule 807,” lest this exception become
“the exception that swallows the hearsay ruleld. at 624 (quotingAkrabawi v. Carnes Cp.
152 F.3d 688, 697 (7th Cir. 1998)).

Defendants argue that Rule 807 does not afuplpe statements ascribed to Denise in

McCarthy’'s report, because those statements kdkicient guarantees of trustworthiness.

(Defendants do not contest thiae other requirements of RuB®7 are met.) Defendants assert
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that Plaintiff cannot overcome the presumptioat thearsay statements are unreliable because
Denise’s statements were made in relation tcaamatic events that occurred over thirty years
ago; they were not corroborated by her undath at her depositioor in the criminal
proceeding; they were not recorded; and Denisifitl at her deposition that she felt pressured
by McCarthy and frightened when she hear®laintiff's release. See [147] at 15.

The Seventh Circuit has identified a nwenlef nonexclusive, nonexhaustive factors for
the district courts to considevhen evaluating the trustwortleiss of a hearsay statement under
Rule 807. Sedloore 824 F.3d at 623. These factors inclu¢l® the probable motivation of
the declarant in making the statent; (2) the circumstances unaeéhich it was made; and (3)
the knowledge and qualificatis of the declarant.’United States v. Hall1l65 F.3d 1095, 1110
(7th Cir. 1999) (quotingCook v. Hoppin 783 F.2d 684, 690-91 (7t€ir.1986) (internal
guotation marks omitted)). They also include “tiaracter of the witness for truthfulness and
honesty, and the availability of evidence tre issue; whether the testimony was given
voluntarily, under oath, subject to cross-exartiotaand a penalty for perjury; the witness’
relationship with both the defendant and the gavemt and his motivation to testify . . . ; the
extent to which the witness’ testimony refleis personal knowledge; wther the witness ever
recanted his testimony; the existence of corroborating evidence; and, the reasons for the witness’
unavailability.” Moore, 824 F.3d at 622—-23.

In this case, Denise would be “unavailablethe extent that she denies (as she did at her
deposition) having any memonf whether Ptak used suggjes techniques during the photo
array or what she told McCarttapout that topic. Briefly consgding the Rule 807 factors that
Defendants do not dispute, evidence of Ptakegad use of suggestivecteniques with Denise

is evidence of a material fact and goes to ttmueacy of Denise’s identification of Plaintiff as
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her attacker. The report is mgpeobative than any other evidenthat Plaintiff could obtain
through reasonable efforts, because it is thg enidence specifically addressing whether Ptak
re-inserted photos into the arrthat he showed Denise. The transcripts from the criminal trial
and suppression hearing do not addréhis exact issue, and Dendenied at her more recent
deposition having any knowledge of the issue. Iy @lao serve the intereasof justice to admit
the report and to provide the jury with the fulbpe of relevant evidenam the issues that bear
on Plaintiff’'s due process claimahich stem from his allegagirongful conviction and decades-
long incarceration.

The Court now turns to circumstantial tnuerthiness of the MCarthy report under Rule
807. Denise’s probable motivation does not appeanave been to help Plaintiff avoid re-
prosecution. It seems more likely that hertivagion was to truthfully answer McCarthy’s
questions. Defendants assert that Denisepigssured by McCarthy at her deposition and
frightened when she heard of Plaintiff's reledsom prison. But Defendants do not explain how
this would motivate Denise to wdhat Ptak used suggestive teitjues, if thatwas not really
Denise’s memory. Looking to other factors idéetl by the Seventh Circuit, Denise is the most
knowledgeable person about what happened aphibéo array with Ptak over thirty years ago
(Ptak is now deceased), althougk tige of that incident may taito question the accuracy of
Denise’s memory. Denise gave her staten@mficCarthy voluntarilybut was not under oath.
At her subsequent deposition, she did not reedrat she allegedly told McCarthy, but instead
denied having any current memory of theadission with McCarthy or the underlying photo
identification procedure. Hugo’s deposition testip that Denise told him in 1982 that all the
photos looked the same and that Ptak kept reingdptaintiff’'s photo into the array is consistent

with and corroborates McCarthy’s report (thoughigo’s deposition testimony is subject to its
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own hearsay problems, which are discussed belo@dnsidering the record as a whole, the
Court concludes that it contaicgcumstantial guarantees ofetlrustworthines of McCarthy’s
statement documenting what Denise told her aBtak’s use of suggestive techniques and their
effect on her identifications. Therefore, tBeurt will not exclude tese parts of McCarthy’s
report from its summary judgment analysis. Ag#nme Court’s decision isithout prejudice to
its ability to reconsider the issue prior tmkwhen the parties brief motions in limine.
Hugo—Hugo testified that Denise told him atly after she was released from the
hospital that she was not surigoat her witness identificationsa that “they [the men in the
photos] all look alike.” [137] a7. Defendants object on hearggpunds to Plaintiff's use of
Hugo’s testimony concerning his comsations with Denise. In sponse, Plaintiff argues that
Denise’s January 1982 statements to Hugo willablenissible at trial as a prior consistent
statement. Specifically, Plaifftiargues that Denise will first testify consistent with her
deposition that the statements in McCarthy’'srmoeregarding Ptak’s actions during the photo
array and their influence on her were true. Second, Defendants will cross-examine Denise with
her criminal court testimony that Ptak was siléating the photo arraynd did not influence her
decision. Third, Plaintiff will then bring in Denise&atements to Hugo either 1) to rehabilitate
her credibility under Rule 801(d)(1)J@), or 2) to rebut an expresor implied charge of recent
fabrication or improper influence or motive undeule 801. Plaintiff's argument fails at the
outset because at her deposition, Denise didffiohahe accuracy of McCarthy’s memo to the
extent that it recorded thBXenise said Ptak used suggestigchniques during the photo array.
Plaintiff also argues that Hugo’s testimony concerning what Denise told him is
admissible under Rule 804(b)(3) as a statenagyatinst interest and Rule 807, the residual

hearsay clause. But Defendants have not demaedtitzit Denise is unaitable for purposes of
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Hugo's statement. Denise was not questioakdut Hugo’s statement at her deposition and
there is no evidence that she cannot remember shieatiold Hugo. Also, @ Rule 804(b)(3), it

is unclear how Denise’s statement to Hugo, Whi@s made immediately after she was released
from the hospital following the attack, could hax@ssibly been against her interest in the sense
of exposing her to potential civil or criminal liability.

Turning back to Hugo's deposition, Hugo tdstif that he viewe@ photo array before
seeing the line-up. According to Hugo, whilevkas viewing the photo arrays, Duffin and Ptak
kept reinserting certaiphotos into the pile and referringdk to them. Hugo further testified
that during the line-up, the detectives kept aggrivack to certain numbers and asking questions
like, “are you sure it wasn’t tee”? [137] at 8. Defendants ebf to Plaintiff's use of this
testimony based oBank of Illinois v. Allied $jnal Safety Restraint Systeris F.3d 1162, 1169
(7th Cir. 1996), and\delman-Tremblay v. Jewel Companies,,I889 F.2d 517 (7th Cir. 1988).

In Bank of lllinois the Seventh Circuit held that arfyacannot avoid summary judgment by
creating a “sham” issue of faby using later testimony from the rpathat directly contradicts

the party’s unambiguous prioras¢ment made under oath. Adelman-Tremblgythe Seventh
Circuit extended the “sham” affidavit rule beyond parties to “the testimony and affidavit of the
plaintiff's sole expert witness,” reasoningth[tlhe purpose of summary judgment motions—to
weed out unfounded claims, specious deniatgl sham defenses—is served by a rule that
prevents a party from creating issues of creitjbily allowing one of its withesses to contradict
his own prior testimony.” 859 F.2d at 521.

Defendants argue that Hugd®sstimony that he viewed the photo array before viewing
the line-up is contradicted byshearlier testimony that he vied the line-up before being shown

photos, and thus barred by the “sham affidaxife. [136-1] at 105-108, 11. Defendants also
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argue that Hugo's testimony that Duffin and Ptak keptserting certain phos into the pile and
referring back to them is contradicted by kigrlier testimony that Ofin and Ptak simply
handed him the stack of photos, he looked thrahgm, and he handed one to the detectives.
[136-1] at 109-110. They further argue théugo’s testimony that the detectives asked him
guestions during the line-up is contradictedhly earlier testimony that the officers did not tell
him anything when he viewed the line-up. [136-1] at 116.

Defendants also object to the admissionHofgo’s deposition testimony that he told
Duffin and Ptak during his interview that tomlathe end of the beating, a woman was kicking
him in the back, but that he “lost focus of that. when they started showing as all of the
pictures of all of these guys, and [he] just feed on the guys.” [137] 44. Defendants argue
that this testimony is directlgontradicted by the following testimony Hugo provided in the
criminal proceeding: “Q: Could you tell us hamany people were around you? A: There were a
whole bunch of people. Q: Maler female? A: All males.”[122-6] at 99-100. Hugo also
testified that the person kicking him in the bag&s a “guy with a white coat,” not a woman.
[122-6] at 103.

The Court declines to apply the “sham affifarule to bar Plaintiff's use of Hugo’s
deposition testimony in his response to the amofor summary judgment. Although the sham
affidavit rule has been applied to parties arartbwn non-party witnesses, Hugo is not “one of
[Plaintiff's] witnesses.” Adelman-Tremblay859 F.2d at 521. Defendants have not identified,
nor is the Court aware of, any cases in whiah Sleventh Circuit has applied the sham affidavit
rule to disinterested witnesses, or to witnesses who are (or at leastiat@ngre) aligned with
the party who is seeking to take advantage of the rule. The Court agrees with the court’s

observation ilNewsome v. Jame2000 WL 528475, at *2 (N.D. IllApr. 26, 2000), that the
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concerns underlying the rule—"thparties or witnesses aligned with them can defeat summary
judgment on meritless claims by recanting prioroswstatements—is absent in the case of
disinterested witnesses.” Insted[v]ariations in the testimony dadisinterested witnesses . . .
raise questions about credibility” that are mdy “answered by a jury, not by the Courtld.
(citing Bank of lllinois 75 F.3d at 1170). In this cadeefendants do not argue that Hugo has
any interest in Plaintiff prevailing in this suit,ctuthat he might have had a motive to lie in his
deposition to help Plaintiff deat summary judgment. Toedhcontrary, Hugo was himself a
victim of the Amphitheater attacks and at thenanal trial he testified as a witness for the
Government.

The Court also finds persuasidedge Kennelly’s reasoning Rodriguez v. Woodall
2004 WL 2583883 (N.D. Ill. Nov. 12, 2004that it would be inappipriate to apply the sham
affidavit rule to aBrady claim to “preclude the Court, on summagudgment, or a jury, at trial,
from considering a prosecution witness’s testiy that he was coerced or convinced by the
police to lie.” Id. at *4. Application of the rule in sh a case could risk “immuniz[ing] from
liability, or even scrutiny, dishonest law erdement officers who coerce or otherwise fabricate
evidence to frame an accusedd. Given this risk, iis not surprising thabefendants have not
cited, and the Court has not foundyaases in which the sham affitarule has been applied to
bar a witness who testified inaiminal trial from later recamg his testimony. By contrast,
Plaintiff cites to a number of cases in whiBhady claims have been supported by statements
from witnesses recanting d@in prior testimony. See [157] at 1-2; see also, e.Whitlock v.
Brueggemann682 F.3d 567, 575-76 (7th Cir. 2012) (recognizing that, once admitted, statements
of witnesses recanting their prior testimony tfasely implicated plaintiff in murder would

preclude summary judgment for @ defendants on plaintiffBrady claim); Taylor v. City of

36



Chicagq 80 F. Supp. 3d 817, 821-22 (N.D. Ill. 20x8gnying motion to dismiss due process
and Brady claims brought by plaintiff who was wrongly convicted ofmurder and related
crimes, where complaint alleged, among other thitigst the defendant police officers framed
plaintiff for the murder by coemg a witness to provide fasncriminating testimony through
threats and promises of lenienoy unrelated charges and that Wieness “later recant[ed] this
statement”). For these reasptiee Court will consider Hugo'deposition testimony (except the
portion in which he recounts whBenise allegedly told him afteriewing the lineup) in ruling
on Defendants’ motion for summary judgment.

Martha—Martha testified that she wer provided detectivesithh a facial, physical, or
clothing description of her t@ickers. [137] at 13.

Powell—Powell testified thathe never told police thalaintiff was involved in the
attacks at the Amphitheater. According to Pibwe “associated Patk Hampton as somebody
who | know who was at the concert who may or may not knowyR{might,” [124-12] at 9, but
that “all [he] said [to detectivgsvas Ricky Knight doing somethingijtl. at 10. He testified:
“From the people | described were the onlypge | knew from my building. If you notice,
everybody | knew was from my building. Theyok that and turned it around to be Ricky
Knight's associates. How they did that, | doknow. But these were only supposed to be
people that | identified whose names that | kneld.”at 11.

Defendants argue that that Court should agpdysham affidavit rule to bar Plaintiff from
using Powell’'s testimony to defeat summary judgment. i8eat 18. Although Powell’s
deposition testimony does contradii$ testimony at the criminaliat that Plaintiff was one of
the men who Powell saw going down the aisl¢hat Amphitheater with Ricky Knight making

gang signs and chanting gang slogans, the Courindedio apply the “sham affidavit” rule to
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Powell's deposition testimony. Powell, like Hugo, is a disintedestigness with no apparent
incentive to lie to help Plaiift defeat summary judgment. Indeed, Powell made clear at his
deposition that he did not want to be involvedhis lawsuit and wanted to “move on with [his]
life.” [157] at 4.

Powell further testified that he told the detectives the names of friends that he was with at
the concert: Clinton Williams, Farod Poole, LenticGee, Freddie Fizer, and Kevin Powell (his
older brother). These names are not containeamhy CPD reports and Poole and Fizer were
never questioned about theeats at the Amphitheater.

Duffin—Duffin testified that as a matter of ptme detectives wouldot want to show
photos of the persons sustody to the victims or witnessfbee the line-ups because it would
influence their identification anddint the lineup.” [137ht 9-10. Duffin also testified that there
can be “existential circumstances” that woplermit the use of photo & person in custody
before a line up, such as when a victim is inhtbspital and unable to viethe line-up. [137] at
10. He further testified he und¢ood in 1981 his duty to includsculpatory evidence in case
reports.

Currently before the Court is Defendants’ motion for summary judgment.

Il. Summary Judgment Standard

Summary judgment is proper ete “the movant shows thttere is no genuine dispute
as to any material fact and thewant is entitled to judgment asratter of law.” Fed. R. Civ. P.
56(a). “A party asserting thatfact cannot be or is genuinelysguted must support the assertion
by . .. citing to particular parts of materialslire record” or “showing that the materials cited do
not establish the absem or presence of a genuine dispuie,that an adverse party cannot

produce admissible evidence to suppbe fact.” Fed. R. Civ. /R6(c)(1). A genuine issue of
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material fact exists if “the evidence is suchtth reasonable jury coutdturn a verdict for the
nonmoving party.” Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). The party
seeking summary judgment has the burden ofbbskeng the lack ofany genuine issue of
material fact. Se€elotex Corp. v. Catretd77 U.S. 317, 323 (1986). The Court “must construe
all facts and draw all reasonable inferences in the light mestdble to the nonmoving party.”
Majors v. Gen. Elec. Cp714 F.3d 527, 532-33 (7th Cir. 2013) (citation omitted).

To avoid summary judgment, the nonmoving party must go beyond the pleadings and
“set forth specific facts showing thitere is a genuine issue for trialliberty Lobby 477 U.S.
at 250. Summary judgment is proper if the nonmoving party “fails to make a showing sufficient
to establish the existence of an element esseatihht party’s case, and on which that party will
bear the burden of proof at trial Ellis v. CCA of Tennessee LLE50 F.3d 640, 646 (7th Cir.
2011) (quotingCelotex,477 U.S. at 322). The non-moviparty “must do more than simply
show that there is some metaphysidalbt as to the material factsMatsushita Elec. Indus.
Co., Ltd. v. Zenith Radio Corp475 U.S. 574, 586 (1986). In othgords, the “mere existence
of a scintilla of evidence in support of the [non-movant’s] position will be insufficient; there
must be evidence on whichetlfury could reasonablyrfd for the [non-movant].”Anderson 477
U.S. at 252.
lll.  Analysis

A. Claims Against Duffin

1. DueProcess
a. Withholding of Exculpatory Evidence

To demonstrate a potentiafady violation based on the atjed withholding of potential
exculpatory or impeachment evidence, “a defendaugt point to specific evidence that was (1)

favorable to the defense; (2) suppressed bygtheernment; and (3) ‘material to an issue at
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trial.”” United States v. LawspB810 F.3d 1032, 1042 (7th Cir. 2016) (quotligited States v.
Shields,789 F.3d 733, 746 (7th Cir. 2015)). Undee first prong, “[e]vidence is favorable to
the defense when it is either exculpatory or could be used for purposes of impeachment.”
Lawson 810 F.3d at 1042 (quotingyles v. Whitley514 U.S. 419, 433 (1995)). Under the
second prong, “[e]vidence is suppressed whenpgthsecution fail[s] to diclose the evidence in
time for the defendant to make use of it’ ante‘tevidence was not otherwise available to the
defendant through the exercise of reasonable diligendeatvson 810 F.3d at 1043 (quoting
Shields,789 F.3d at 746-47). “Although the Governmiea$ an affirmative duty to learn of and
to disclose any favorable evidence, thdeddant bears the burden of establishingrady
violation by offering more than mere speculat@nunsupportedssertions that the Government
suppressed evidenceShields 789 F.3d at 747 (citingnited States v. Jumab99 F.3d 799,
808-09 (7th Cir. 2010)). Undehe third prong, for evidence tme considered material, “there
must be ‘a reasonable probability that thpmessed evidence wouldvieaproduced a different
verdict.”” United States v. Moraleg46 F.3d 310, 314 (7th Cir. 2014) (quotiStyickler v.
Greene527 U.S. 263, 281-82 (1999)).

Plaintiff argues that Duffin wilated his right to due pecess by withholding the following
exculpatory or impeachment evidence from Plfinliiring the criminal trial: 1) notes from the
detectives’ interview with Powell; 2) notes fromettetectives’ initial interview with Martha; 3)
Hugo’s alleged statement to Duffin and Ptak thétraale perpetrator kickeaim in the back; 4)
statements of the woman from Cicero and of esses who were too scared to intervene in the
Amphitheater attacks, as reporiadhe Sun Times; 5) the “strefde” for the investigation, as a
whole; and 6) the unduly suggestive techniques Buffin and Ptak used unsuccessfully with

Hugo and that Ptak used successfully with Denise to obtain an identification of Plaintiff. The
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Court will consider each item of evidence in tuand also will consider the cumulative effect of
the alleged withholding of thatvidence to determine whether Plaintiff's due process claim
survives summary judgment. Ségles 514 U.S. at 421 (“theatie’s obligation undeBrady. . .
to disclose evidence favorable to the defense, turns on the cumulative effect of all such evidence
suppressed by the government”).

I Notes from Powell’s interview

There is evidence that the notes fromwBlis interview with Duffin and Ptak were
suppressed, namely Ptak’s admission at the ssgipre hearing in the criminal trial that he
watched Duffin tear the notes in half and throw them away. There is also evidence that these
notes may have contained information that was fhlerto the defense. Powell testified at his
deposition in this case that he told Duffin andkPonly that he saw Plaintiff at the concert and
that Plaintiff may have known Kght, but not that Plaintiff was or@ Knight's associates or a
participant in the attacks.

However, to the extent that the offici@port documenting Powell’'s statement to police
was inaccurate—in particular the statement Bwtell identified Plainff as an “offender” who
was part of the group of “people [Pelly knew” who he saw participate the Amphitheater
attack—this was disclosed and fully exm@dr during trial throughRodgon’s “exercise of
reasonable diligence.Lawson 810 F.3d at 1043; cHolland v. City of Chicago643 F.3d 248,
256 (7th Cir. 2011) (“A defendant in a criminabse that actuallygoes to trial has the
‘responsibility to probe the witsses and investigate their versiasfsthe relevant events.”
(quotingCarvajal v. Domingue&42 F.3d 561, 567 (7th Cir. 2008))). Specifically, the transcript
from the criminal trial shows that Rodgon éhkd testimony from Poweacknowledging that he

did not see Plaintiff participate ithe physical attack of the vigts or hear Plaintiff make any
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admissions regarding thegtack on the bus ride home.ee5[136] at 10-11. Judge Strayhorn
nonetheless allowed the testimony to go in mgfaPlaintiff on the theory of accountability
because “[t]his is a group that [Powell] has ideatifthe three Defendants as being a part of.”
[136] at 11. Plaintiff does nathallenge the correctness of thiding or the use of the jury
instruction on accountability, whicprovides that “[a] person ikgally responsible for the
conduct of another person when, either befordusing the commission @n offense, and with
the intent to promote or fadiite the commission of that offee, he knowingly solicits, aids,
abets, agrees to aid, or attempts to aidatier person in the plamg or commission of the
offense.” [125] at 25. The fatitat the detectives’ notes fromethinterview with Plaintiff were
destroyed was also exposed at triglimiy the cross-examination of Duffin.

Indeed, Plaintiff acknowledges that “Defenti tactics and misconduct with regard to
Powell’s identification were exposed, to a certent, during the trialand therefore “standing
alone, the fabricated Powell reparould not likely constitute aactionable due process claim.”
[127-1] at 27. Plaintiff argues, nonethelessattthis case is exceptional because Powell’'s
identification gave the detectives justification fat Plaintiff in the photo array and line-ups,
which witnesses used to implicate him. But Rtiéfi has offered no evidence that the detectives’
alleged “fabrications” were necessary for the detes to investigate Plaintiff. In his more
recent deposition, Powell acknowledged that he tiodddetectives that he saw Plaintiff at the
event and he may be an associate of Knighty Rowell saw attacking the victims. This alone
would lead the detectives to irstgate Plaintifffurther.

il. Notesfrom the initial interview with Martha

Plaintiff has not presented any evidence that there were notes taken during the detectives

initial interview with Martha or that suchotes might contain exculpatory or impeachment
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evidence that was not alreadycluded in the evidence that the Government turned over to
Plaintiff's criminal attorney. The evidence seagts the opposite. At Plaintiff's criminal trial
and in her deposition, Martha med giving the detectivesng physical description of her
attackers, other than that they were black méddefre she viewed PIdiff's line-up. Plaintiff
cannot avoid summary judgment on his duecpss claim based on “mere speculation [and]
unsupported assertions” that exculpatoryngpeachment evidence was suppresstiuelds 789

F.3d at 747; see alslumah 599 F.3d at 811 (“unsupported assersi that the Government has
suppressed evidence are insufficient to make &urady or Giglio violation”).

iii. Hugo's alleged statement regarding a female
perpetrator

Plaintiff argues based dtiugo’s 2013 deposition testimonyathDuffin failed to disclose
Hugo’s alleged statement to Duffand Ptak that a female perpédrarepeatedly kicked him in
the back during the Amphitheater attack. Th®ui€ concludes that the impeachment value of
Hugo’s alleged statementtiso speculative to supportBrady violation. Plainiff argues that he
could have used this evidence to impeach Dentsstsmony concerning the identification of her
attackers. But Hugo teféd only that the femalperpetrator was kickingimin the back during
the attack, not that she was kicking or othsewattacking Denise.Further, the undisputed
evidence is that Denise was on the ground beitagleed and sexually assted by several men
while this was occurring. It is not plausibleaxpect her to have observed the gender of one of
Hugo’s assailants in the midstloér own violent attack.

iv. Statements of the woman from Cicero and witnesses
who were too scared to intervene

Plaintiff argues, based on information publidhe the Chicago Sun Times shortly after

the Amphitheater attacks, that fiila must have obtained and was required to disclose statements
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from a woman in Cicero who filed a complaitsoait being robbed at the Amphitheater and from
individuals who reportedlyvere witnesses to the attack buo tecared to intervene. Plaintiff
argues that “[tlhe statements by these withesm®g,identifications that they made—or, more
importantly for [Plaintiff], did not make—werBrady evidence that should have been turned
over.” [127-1] at 41. However, there is no testimony or evidence supporting Plaintiff's
speculation that a statement by tih@man from Cicero was given the investigation or put in a
street file, or that statements were even takem fother concertgoers nmemed in the articles.

Moreover, beyond arguing thdidse witnesses may not haventfied Plaintif, Plaintiff
does not explain how this would demonstrate that he was not involved in the attack. There were
hundreds, if not thousands, of people at the Athphter that night andozens involved in the
melee near the front of the stage. The Seventh Circuit has made clear Bnatlyaiolation
does not arise due to nothing more than a piisgithat the undisclosedem might have helped
the defense,” and that is allathPlaintiff has shown hereUnited States v. Hamiltori07 F.3d
499, 510 (7th Cir. 1997); see alolland, 643 F.3d at 256 (“The mere possibility that an item of
evidence may have helped a defendant durisgtrial on criminal charges does not establish
materiality.”).

In addition, the existence tliese other potential witeses was public knowledge due to
the Sun Times reports, and Plaintiff’'s counsellddhrough the exercisgf reasonable diligence
have sought discovery about these witnesses peashed the detectiveisivestigation at trial
on the basis that they ditbt explore potential leadgith these witnessed.awson 810 F.3d at
1043. While Plaintiff argues that Rodgon was ditigby asking for the “street files” for the
case, they fail to offer any evidence that, oncdd®m was informed that there was no street file,

he took any further steps to try to identify swatnesses, such as serving specific discovery on
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the government or making an independent invastg. Indeed, the distt court and Seventh
Circuit both found in Plaintiff's habeas ca#itat Rodgon provided ineffective assistance of
counsel based on his failure to investigael interview exculpatory witnesses. $tsmpton
290 F. Supp. 2d 905, 922-28fd, 347 F.3d 219.

V. The “street file” generally

Plaintiff argues that “the ‘stet file,” as a whole, contad exculpatory and impeachment
evidence,” including: “eyewitnesses who wereévaosuld have been’ interviewed; alibi witnesses
who would have been interviewed; named sgtp in the attacks o would [have] been
investigated; and leads that DeteetDuffin testified would have lem followed.” [127-1] at 42.
Plaintiff posits that if he had been provided &scéo the street file, it would have either: (1)
“depict[ed] the kind of ‘slovenf investigation that is ampl grounds for impeachment is a
criminal case,” or (2) revealed that “pertinemformation was destroyed by the detectives.
[127-1].

Neither theory is persuasivePlaintiff's counsel had an oppunity to explore the first
theory during trial by cross-exanmg Duffin and Ptak about why ¢ir official reports contained
no mention of interviewing alibi witnesses odldwing particular leads. As to the second
theory, Plaintiff does not explain how any otsle allegedly “undisclodeitem[s] might have
helped the defense,’nd therefore cannot survive summary judgment onBredy claim.
Hamilton, 107 F.3d at 510.

Vi. Evidence of suggestive witres identification procedures

Plaintiff argues that Duffinviolated his due process rights by withholding evidence
concerning his and Ptak’s allafjase of unduly suggestive identdton techniques with Denise

and Hugo. Plaintiff points to AAMcCarthy’s memoranda detailj her interview with Denise
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as evidence that Ptak usedggestive techniques to obtain Dssis initial identification of
Plaintiff. In her deposition, ASMcCarthy testified that Deniseltbher that Ptak “ke[pt] taking
[Plaintiff's] photo out and putting it back in argking words to the effect of do you recognize
him? Does this look like him? That type oindpn” [124-12] at 26. McQahy also testified that
Denise said “Yes” when asked if “she felt pressured to identify” Plaintff.at 26. McCarthy
further testified that Denise told her that hegntification of Plaintiff in the subsequent line-up
was based on her identification from the photarrather than from her own observatiotd

Plaintiff also relies on Hugo's deposition tiesony. Hugo testified that he viewed a
photo array with Duffin and Ptak tm#e seeing the line-up of spects. See [124-11] at 16.
According to Hugo, when he viewed the photos, Duffin and Ptak kept reinserting certain photos
into the pile and referring back to themAlso according to Hugo, during the line-up the
detectives kept coming back to certain numb@is asking questions lik&gre you sure it wasn’t
three™? [137] at 8.

Assuming that Denise told McCarthy whattheport claims she said, that evidence
clearly would have been favorable to the defense in the criminal trial, satisfying thgxdidgt
prong. The case against Plaintiff was solelydobon identifications, not physical evidence, and
as a victim, Denise’s identification was likelywgn great weight by the jury. Hugo’s testimony
about Ptak and Duffin’s allegedeausf suggestive techniques withmhis of less direct relevance
and importance to the defense, because Hugo ultynditehot identify Plainiff as one of his or
Denise’s attackers. Howevesyidence of the use of sugges techniques with Hugo might
have been “used for purposes of impeachtmembre generally to call into question the
detectives’ techniques for kiag photo identifications. Lawson 810 F.3d at 1042. Such

evidence may also have been used by defensesel to probe mordeeply into Denise’s
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identification of Plaintiff ad potentially obtain useful adssions. Therefore the Court
concludes that, if disclosed, the foulative effect” of evidence that the detectives used the same
suggestive technigue with Denise and Hugo wdwdve been favorable to the defensgles

514 U.S. at 421.

Under the secon@rady prong, there is no question thatidence of the Detectives’
alleged use of suggestive techniques wappsessed in the criminal prosecution. The
Government did not disclose eny notes, documents, or testimy that Ptak or Duffin used
suggestive techniques with Denise Hugo in order to obtain amentification of Plaintiff.
Further, the Government has not demonstratedl the Detectives’lieged use of suggestive
techniques with Denise or Hugeas available to Plaintiff tllugh the exercise of reasonable
diligence or exposed during trialLawson 810 F.3d at 1043. Although Plaintiff's criminal
attorney moved to suppress the identificatiared he and the other criminal defendants’
attorneys questioned how the victims arrived at their identifications, if the victims were not fully
truthful in their testimony, th€ourt cannot say that this evidenwas reasonably available.

There is some evidende the record suggesting thatridse and Hugo may not have been
fully truthful and forthcoming in their testiomy during the criminaprosecution. Denise’s
testimony at the suppression hearing might have lestener to believe that Ptak simply handed
her photos to look through, which she did ustie identified Plaintiff and another suspect,
without the listener comprehending that Ptaknserted the same photos back into the stack
(which McCarthy reported Denise agaying). In response to quesing from one of Plaintiff’s
co-defendant’s attorneys, Brownrfie Denise testified that Ptakdisl to look at the pictures and

see if | recognized anybody,” [136-4] 10, and that she looked at the photos “by hand,” “one at

a time” (rather than looking at all dfie photos spread out on the tabid),at 12. Similarly,
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Hugo testified at the suppressibaaring that Duffin and Ptak hded him “[a] stack” of about
twenty photographs to look through, that he went through thenthahéie picked out Knight's
photo and handed it to the officertd. at 108-110. Hugo only tegéfl at his later deposition
that Duffin and Ptak kept reingerg Plaintiff's photo into the stack and directing him to it. In
addition, Denise testified at éhsuppression hearing (contraty what she allegedly told
McCarthy) that Ptak did nstay anything to her during her viewing of the photo array.

The transcript of the suppression hearalgo suggests that Judge Strayhorn limited
Rodgon’s attempts to further explore with ribse how the photo array was conducted. For
instance, Judge Strayhorn sustained the mowent's objection tdRodgon’s question, “How
many pictures did you go through before you pickiatlithe first person?[136-1] at 23. More
generally, Judge Strayhotold Rodgon, “I'm not gaig to let yourepeat the same thing Mr.
Brownfield went over. She [Denise] said wHerownfield asked her ¢hquestion, ‘He gave me
the pictures and asked me to look through thachsee if | could identify anyone in them.Id.
at 22.

Under these circumstances, the Court isbiedo conclude that Rodgon could have,
through the exercise of reasonable diligence, ssgduffin or Ptak’s éged use of suggestive
witness identification techgues with Denise or Hugd.awson 810 F.3d at 1043. The Seventh
Circuit “regard[s] as untenable a broad rulattany information possessed by a defense witness
must be considered available to the defens®fady purposes.”Boss v. Pierce263 F.3d 734,
740 (7th Cir. 2001). According to the court, i% simply not true that reasonably diligent
defense counsel will always be able to extract all the favorable evidence a defense witnhess
possesses.”ld. For instance, “a defense witness mayubeooperative or reluctant,” or “the

defense witness may have forgotten or inadvely omitted some important piece of evidence
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previously related to the prosecution or law enforcemeldt.” These concerns have even more
weight in a case, like this one, involving information possesseddgsecutionwitness. The
Court finds instructive the followingbservations from Judge Kennelly dJimenez v. City of
Chicagq 830 F. Supp. 2d 432, 444-45 (N.D. Ill. 2011):

Defendants’ argument seems to assume the existendeeofyaMasorlike world

in which prosecution witnesses readily give up impeaching information when

interviewed or questioned by féase counsel. Real lildoes not work that way,

or at least the governing legal rulenoat realistically be premised on the

assumption that it always works thatywaWitnesses coerced or persuaded to

testify in a particular way often tend ibentify with, and to ally themselves with,

their persuaders. A legalle that assumes that such a witness will readily

describe the circumstances of the camrar persuasion simply because the other

side’s lawyer asks the witness thghti question would defy common sense.

Defendants contend that this case is moreRtick v. City of Chicagol03 F. Supp. 3d
907, 915 (N.D. lll. 2015), in which the court dismisserady claim in part based on a finding
that the plaintiff could with r@sonable diligence hawbtained exculpatory testimony from his
former co-defendants, since he knew thatamel his co-defendants were innocent and the
plaintiff “d[id] not allege thathis co-defendants . . . were ingsible for his defense counsel to
interview or would have lied had Plaintiff cgteoned them.” But this case is not liRatrick,
because the evidence that wdsgedly withheld was in the minds the prosecution witnesses,
not Plaintiff's former co-defendants, and there is some evidence that the prosecution withesses
provided misleading information about the detexgiwse of suggestive identification techniques
with them. Therefore, drawing all “reasonable iefeces in [Plaintiff's]favor as required on
summary judgment, a reasonable jury coult fthat [Rodgon] could not have obtained the

circumstances of [Denise and Hugo’s witnédsntifications] through reasonable diligence.”

Jimenez830 F. Supp. 2d at 445.
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The Court now turns to the thifBrady prong. Viewing the evidence and drawing all
inferences in favor of Plaintiffa reasonable jury could conclutleat the failure to disclose
Ptak’s and Duffin’s alleged use of suggestive techniques was material. The key identifications
of Plaintiff were made by Dese, Martha, and Henrichs. Ritff has raised a number of
concerns about the accuracy of Martha’s and idbsridentifications. When Martha viewed the
line-up, she identified Plaintiff asne of the men who pulled her clothing off; only later at trial
did she identify Plaintiff as the mawvho tried to put his hand in heagina. Martha also blacked
out for some time during the attack and told medical personnel following the attack that she did
not know if she had been selyaassaulted. Martha alsdid not provide any testimony
concerning what Plaintiff did to Denise or Hugo. Henrichs came forward as a witness only after
police identified and contacted him, evdrough he was a security guard and Cook County
Sheriff's Deputy. By the time Heichs came forward, he had aldyaseen Plaintiff and three of
the other suspects on televisiamdeknew that they had been ated and were in custody. One
inference that could be drawn fraimese facts is that Henrichgafted his testimny to fit with
the narrative already being démeed that Plaintiff was involwk in the attack. Given the
arguable weakness of these ideadifions, a reasonable jury migfwd that the criminal jury
would have acquitted Plaintiff if it had knowrb@ut Ptak’s use of suggestive identification
techniques to obtain Denise’®mtification and Ptak’s and Duffsmunsuccessful use of the same
techniques with HugoMorales 746 F.3d at 314.

b. Use of Allegedly Unduly Suggeste Identification Techniques

“The Constitution does not require that police lineups, photo arrays, and witness

interviews meet a particulatandard of quality.” Alexander v. City of S. Bend33 F.3d 550,

555 (7th Cir. 2006) (citinddensley v. Careyg18 F.2d 646, 648, 650 (7th Cir. 1987)). “It does,
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however, guarantee the right to a fair triayjd that right is violated if unduly suggestive
identification techniques arel@ved to taint the trial.”ld. Under Seventh Citst precedent, “a
‘witness’s identification violates a defendantight to due process when the identification
procedure is so impermissibly gggestive as to giveise to a very substantial likelihood of
irreparable misidentification.” Lee v. Foster 750 F.3d 687, 691 (quotingnited States V.
Recendiz557 F.3d 511, 524 (7th Cir. 2009)).

The Court engages in a “two-pronged analyso determine whether an identification
procedure reaches “thislsstantial threshold.'Leg 750 F.3d at 691First, the Court determines
whether the identification proceduwas “suggestive and unnecessaiyl”’(citing United States
v. Sandersi708 F.3d 976, 983 (7th Cir. 20)3 According to the Seweh Circuit, “scientific
sources should generally accompany an argument that a particular procedure was unnecessarily
suggestive.” United States v. Sanderd8 F.3d 976, 985 (7th Cir. 2013). “Lawyers’ assertions
that the effects of a photo spread are ‘clearobvious’ are no substitute for evidencéJhited
States v. Acgx595 F.3d 729, 730 (7th Cir. 2010). Sedpthe Court determines “under the
totality of the circumstances whetheetprocedure was nonetheless reliable€e 750 F.3d at
691. “Both suggestiveness and reliability araleated by reference to the totality of the
circumstances.’Alexander 433 F.3d at 555.

Ultimately, to prevail on his Section 1983 duegass claim, Plaintiff must show that the
use of unduly suggestive identificaticechniques “made his trial unfair.Alexander 433 F.3d
at 555. An illustrative list of the questions f@eurt may consider in making this determination
include: “What identification evidence was actually admitted at trial? What did the victims,
eyewitnesses, and police officers say? Wery thross-examined? Were the circumstances

surrounding the identification and the police proceduut before the juRyWhat exhibits were
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admitted on this issue? Was any objection otionoto suppress the identification evidence
made? What other evidence tendedrtk the defendant to the crime?d.

Construing all facts and maig all inferences in Plaintiff's favor, the Court concludes
that there are disputed quesis of material fact concerning whether the identification
procedures that Ptak used with Denise vgerggestive and unnecessary, and whether they were
nonetheless reliabld.eg 750 F.3d at 691. ASA McCarthy’spert concernindner conversation
with Denise supports Plaintiff’'s theory that Ptakse of suggestive teriques caused Denise to
identify Plaintiff when she otherwise would haveen unable to do so. According to McCarthy,
Denise admitted that Ptak suggested to Wwho to identify in tle photo array by “taking
[Plaintiff's] photo out and putting it back in argking words to the effect of do you recognize
him? Does this look like the guy?” [124-1&81] 26. According to McCarthy, Denise admitted
that her subsequent identificatiohPlaintiff in the line-up was “bsed on her identification from
the photo array,” rather than “on her own observatiorid.” Further, according to McCarthy,
Denise told her that she was “not sure’th¢ time she viewed the photo array “whether
[Plaintiff] had actually done anything to her physicallyd. at 27.

Further, the Court concludésat there are disputed quessoof fact concerning whether
Ptak’s use of suggestive techniques witenise made Plaiiff’s trial unfair, Alexander 433
F.3d at 555, for the same reasons that the Court discussed above in concluding that the
nondisclosure of Ptak’s use afggestive techniques with Deniseyrtaave been material to the
outcome of Plaintiff's trial.

As to Ptak’s and Duffin’s alleged use safggestive identificatiotechniques with Hugo,
there is no evidence that this made Plaintiffial unfair because Hugodinot identify Plaintiff

as one of the perpetratorstbe Amphitheater attacks.
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Ptak is not a defendant this case, and Duffin did not gigipate in Ptak’s interview
with Denise and therefore cannottiedd directly liable for Ptak’alleged due process violation.
The Court therefore must considenether Duffin can be held liabfor Ptak’s alleged violation
of Plaintiff’'s due process rights based on a thedrailure to interven®r conspiracy, to which
the Court now turns.

C. Duffin’s Liability for Ptak’s A lleged Violations of Plaintiff's
Constitutional Rights

I. Failure to Intervene
In order to impose liability under Section 1988, plaintiff must esthlish a defendant’s

personal responsibility for any aimed deprivation of a constitanal right”; however, “a
defendant’s direct participation e deprivation isiot required.” Miller v. Smith 220 F.3d

491, 495 (7th Cir. 2000). “[Iln some circumstancasstate actor’s failuréo intervene in a
violation of an another’s cotitutional rights can serve asbasis for § 1983 liability."Hobbs v.
Cappellutji 899 F. Supp. 2d 738, 754 (N.D. Ill. 2012). In order to impose liability on a police
officer for failure to intervene, the plaintiff mudemonstrate that (1) actnstitutional violation

has been committed by a law enforcement official,” and (2) the defendant “had a realistic
opportunity to intervea to prevent the harm from occurring.ltl. (quotingYang v. Hardin 37

F.3d 282, 285 (7th Cir. 1994)).

In this case, the Court concludes that Duffiannot be held liable for Ptak’'s use of
suggestive identification techniques with Denizecause Plaintiff has come forward with no
competent evidence that Duffin had knowledgé’tatk’s actions or a reasonable opportunity to
intervene. Plaintiff's primanargument for inferring knowledge douffin’s part is that Duffin

and Ptak used the same suggestechniques with Hugo the dégfore Ptak used them with

Denise. Plaintiff cites tdlorfin v. City of E. Chicago349 F.3d 989, 1001 (7th Cir. 2003), for
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the proposition that Duffin should be held respblesfor turning a “blind eye” to Ptak’s actions.
Morfin, unlike this case, involved aigervisor’s responsibility for thactions of his subordinate
officers. Duffin was not Ptak’s supervisor. MoreoverMaorfin, the court recognized that in
order to hold the police chief liable for consdtitual violations of his officers, the plaintiff
would have to show that the chief “hldowledgeof facts that would agse him to believe” that
his officers were going to act in an unconstdo#l manner but “failed to use his authority to
stop the violation.” 349 F.3d d001 (emphasis added). As horfin, the Court does not
believe that “the record, even when read mltght most favorable tfPlaintiff], can support a
conclusion” that Duffin knew that Ptak wausing improperly suggestive identification
techniques in violation of Plaintiff's constitutional rights or that Duffin had any opportunity to
intervene during Ptak’s interacti with Denise. Therefore, Defendants are entitled to summary
judgment on Plaintiff's claim for failure to intervene.
il. Section1983Conspiracy

“Under Section 1983, a conspiracy is ‘a camalion of two or mee persons acting in
concert to commit an unlawful act, or to commitawful act by unlawfumeans, the principal
element of which is an agreenidretween the partigs inflict a wrong aginst or injury upon
another, and an overt act that results in damag®d&ore v. Morales 445 F. Supp. 2d 1000,
1012 (N.D. Illl. 2006) (quotingscherer v. Balkem&840 F.2d 437, 441 (7th Cir. 1988)). To

establish a prima facie case of conspiracy, anpitimust show (1) “an express or implied
agreement among defendants to depa plaintiff of his or heconstitutional rights,” and (2)
“the ‘actual deprivation of htose rights in the form of overacts in furtherance of the

agreement.”ld. (quotingScherer 840 F.2d at 442).
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An agreement may be demonstrated bytdl@lsshing that the defendant officers
‘underst[ood] the general objectives of thehesme, accept[ed] them, and agree[d], either
explicitly or implicitly, to do [their] part to further them.”Spalding v. City of Chicagd 86 F.
Supp. 3d 884, 913 (N.D. Ill. 2016) (quotiMrCann v. Mangialardi337 F.3d 782, 789-90 (7th
Cir. 2003)). A conspirator “need not have agreed on the details of the conspiratorial scheme,”
Jones v. City of Chicaga856 F.2d 985, 992 (7th Cir. 1988), and can be held liable for
conspiracy “even though he was incapable of committing the substantive offense’ himself,”
Ocasio v. United State436 S. Ct. 1423, 1430 (quotisalinas v. United State522 U.S. 52, 64
(1997)). Further, “[b]Jecause conspiracies arenofi@ried out clandestinely and direct evidence
is rarely available, plaintiffs can use circumsi@nevidence to establish a conspiracy, but such
evidence cannot be speculativd8éaman v. Freesmeyéat76 F.3d 500, 511 (7th Cir. 2015).

In this case, Plaintiff points to the folng evidence of an agreement between Duffin
and Ptak to violate Plaintiff'sight to due process by influeng victim identifications: (1)
“Duffin worked with Ptak to use the very sasugggestive techniques with Hugo as Ptak did with
Denise in an investigation where they weretjginesponsible,” [127-1at 35; (2) Duffin ripped
up the notes from the Powell interview; (3) fidbu and Ptak wrotea false police report
implicating Plaintiff as an offender and ganmgember; and (4) Duffin and Ptak were lead
detectives responsible for the inveatign of the Amphitheater attacks.

Taken as a whole, these faetre sufficient to allow Pldiiff’'s Section 1983 conspiracy
claim against Duffin to survive summary judgment. Taking Plaintiff's version of the facts as
true, Duffin and Ptak worked totier using coercive techniques to attempt (without success) to
get Hugo to identify Plaintiff as one of the perpétrs of the Amphitheatettacks. They did so

only one day before Ptak allegedly used the satteniques (this time successfully) to persuade
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Denise to identify Plaintiff as one her attackers. Duffin and Ptakso allegedly (falsely) stated
in their official report that Powell told them thia¢ saw Plaintiff (and the rest of the group that
Powell identified) participate ithe Amphitheater attacks and he&ldintiff (and the rest of the
group that Powell identified) bragpout the attacks on the bide home thahight. Cf.Jones
856 F.2d at 993 (evidence was sufficient to engole to infer that spervisory police officer
approved of unlawful concealment of exculpgitevidence by subordinates to obtain conviction
of defendant on charges of murder and rape, @vhapervisor signed a deceitful report for use
by the prosecution)Rainey v. City of Chicagd®2013 WL 941968, at *10 (N.D. Ill. Mar. 11,
2013) (at summary judgment, plaintiff providedfsuent evidence of agreement among officers
to conspire to cover up theirai®f excessive force against pigff by preparing police reports
and misdemeanor complaints that containedgatley “misleading, incompte, and inaccurate
information” to conceal the identities of officerdpuffin and Ptak then tore up their notes from
their interview with Powell, which prevented Plaintiff's defense counsel from seeing any
exculpatory evidence they might contain. hiitigh the Court alreadgdind that the withholding
of the Powell interview notes was not, by itself, sufficient to rise to the level of a due process
violation, these acts may nonetkss serve as circumstantial eende that Duffin and Ptak had
an agreement to make sure that Plaintiff wastified as a suspect, regardless of the true facts
developed during the investigation.
2. StateLaw Civil Conspiracy

Plaintiffs complaint also includes a claiagainst Duffin for civil conspiracy under
lllinois law. Defendants argueat) pursuant to the lllinois Tohtnmunity Act, Duffin cannot be
held liable for any state law claims for an myjwaused by the act or @sion of another person,

such as Ptak’s use of unduly suggestive identificaBohriiques with Denise or concealment of
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the use of those techniques. See [111]1af(citing 756 ILCS 10/2-204). Plaintiff does not
respond to this argument or Deflant’'s other arguments formmary judgment on Plaintiff's
state law civil conspiracy claimTherefore, the Court concluddsat Plaintiff has forfeited his
claim for civil conspiracy and Defendants are é&dito summary judgment on this claim. See,
e.g.,Salas v. WisconsiDept. of Corrections493 F.3d 913, 924 (7th C2007) (“a party forfeits
any argument it fails to raise in aiddfropposing summary judgment” (citingitte v. Wis. Dep’t
of Corrs, 434 F.3d 1031, 1038 (7th Cir. 2006)Boogaard v. Natl. Hockey Leagu#26 F.
Supp. 3d 1010, 1026-27 (N.DL.[2015) (personal representativeestate of former professional
hockey player forfeited any argument that hgbcontract/duty-of-fair-representation claims
were timely under applicable statute of limitations by failing to make such argument in either
response brief or surreply brief).

3. Malicious Prosecution

“In order to establish a clai of malicious prosecution, agnhtiff must demonstrate: (1)
the commencement or continuance of an origarahinal or civil judicial proceeding by the
defendant; (2) the termination of the proceeding in favor of the plaintiff; (3) the absence of
probable cause; (4) malice; and (5) damagedztzesniak v. CJC Auto Parisc., 21 N.E.3d
486, 490 (Ill. App. 2015).

Defendants argue that they are entitledstionmary judgment oRlaintiff’'s claim for
malicious prosecution because “Duffin had areobyely reasonable beli¢hat Plaintiff robbed
and sexually assaulted thietims as well as attenbgd to rape Denise.[111] at 20. Since they
had probable cause to chargaiftiff, Defendants argue, no magdi can be inferred, either.

There must be probable cause for eachigahtharge brought against a defendant. See

Holmes v. Village of Hoffman Estl1l1 F.3d 673 (7th Cir. 2007) (frable cause to believe an
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individual committed one crime, and even hanaction of that crime, does not foreclose a
malicious prosecution claim fodditionally prosecuting the individlan a separate charge). As
the Seventh Circuit has explained, “[ijn thispect, a malicious prosecution claim is treated
differently from one for false arrest. whese@robable cause to believe that a person has
committedany crime will preclude a false arrest claim, even if the person was arrested on
additional or different charges for which thevas no probable cause, . . . probable cause as to
one charge will nor bar a malicious prosecutteim based on a second, distinct charge as to
which probable cause was lackingld. at 682 (citingDevenpeck v. Alfordb43 U.S. 146, 153
(2004)). *“Probable cause is a state of fact thould lead a person of ordinary care and
prudence to believe or to entertain an hoaest sound suspicion that the accused committed the
offense charged.” Fabiano v. City of Palos Hillsy84 N.E.2d 258, 266 (lll. App. 2002). It is
important to recognize that “thei®a difference between eviderafethe kind that negates proof
beyond a reasonable doubt and thihich is so significant as tondo the existence of probable
cause.” Purvis v. Oest614 F.3d 713, 723 (7th Cir. 2010). “[T]ke&idence required to establish
probable cause is considerably less than that required to sustain a criminal convitdion.”
(citing Braun v. Baldwin,346 F.3d 761, 766 (7th Cir. 2003). Thus, there may have been
probable cause to charge a defendant ewleen the defendant is acquitted. Rkdofficer had
probable cause to arrest pldiy even though plaintiff was apitted following a bench trial).
The existence of probable cause is “a compttense to a malicious prosecution claim.”
Logan v. Caterpillar, InG.246 F.3d 912, 926 (7th Cir. 2001).

The Court concludes that Defendants had plebeause to charge Defendant with all of

the charges that went to trial: attempted rajmyjiate sexual assault, robbery, and aggravated
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battery of Denise; robbery and aggravatedematof Hugo; and attentgd rape, robbery, and
aggravated battery of Martha.

In evaluating whether there was probable caisbe charges brought against Plaintiff, it
is necessary to keep in mitisat the Government relied, adddge Strayhorn allowed the case
against Plaintiff to proceed, on a group theoryaotountability. The jury was instructed that
“[a] person is legally reponsible for the conduof another person when, either before or during
the commission of an offense, and with the intergromote or facilitate the commission of that
offense, he knowingly solicits, aidshets, agrees to aid, or attenotsid the other person in the
planning or commission of thdfense.” [125] at 25. Plaintiff does not challenge this theory of
accountability or Judge Syaorn’s use of this instruction. Thus,order to charge Plaintiff, the
Government did not need evidence that Plaihiifiself engaged in all of the crimes for which
he was charged, so long as it had evidence Rhantiff intended to prmote or facilitate the
commission of those crimes by other persons Defendants have come forward with
evidence—beyond the allegedly tainted identifara of Plaintiff by Delise—that Plaintiff
directly participated in the commission of aa$t some of the crimes for which he was charged,
including the eyewitness identifications of Matand Henrichs. “The complaint of a single
witness or putative victim alone generally is sufficient to establish probable cause to arrest unless
the complaint would lead a reasdote officer to be suspicious) which case the officer has a
further duty to investigate.Beauchamp v. City of Noblesville, In820 F.3d 733, 743 (7th Cir.
2003).

When Martha viewed a line-up on DecemBér 1981, she identified Plaintiff as one of
the offenders who pulled off her clothing. Pt#fnasserts that the officers should not have

relied on Martha's identifideon because it was taintebly the use of unduly suggestive
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identification techniques with the other victimdowever, this is purspeculation, ad therefore
insufficient to show that the detectives shontit have believed Martha. Martha viewed the
line-up without viewing any photos, and (unlikenise) there is no evidence that Martha’s
identification of Plaintiff was tainted in any waylaintiff also argues #t the detectives should

not have relied on Martha’s identification because she admitted to blacking out for a time in the
middle of the attack. Plaintiff does not expldwowever, why it would hae been impossible for
Martha to see some of her attackers before shekétl out, at least to an extent sufficient to
provide the Government with an “honest andrgbsuspicion” that Plaintiff was one of the men
involved in the attackFabiang 784 N.E.2d at 266.

In addition, when Henrichgiewed the photo arraye identified Plaintiff as the person
he saw violating Deniseith a foreign object. Plaintiff args that Henrich’s statement does not
support a finding of probable cause because “Af&Carthy did not consider his testimony to
be reliable evidence on wliicto base a prosecution.” [14T-at 49. But this argument
improperly conflates the stamdia for obtaining a convictiofbeyond a reasonable doubt) with
the much lower standard for charging a defendpnmbbable cause). The Court is also not
convinced that “the totality of the circumstascealls the identificatiody . . . Henrichs into
serious question” to such antent that his identification codiinot form the basis for probable
cause. [127-1] at 49. Plaintifas come forward with no evidemthat Henrich’s statement was
tainted by misconduct dhe police. While Henrichs sawdnttiff’'s photo on television before
he identified Plaintiff in the photarray, there is no evidence tlia¢ television report contained
the same level of detail that Henrichs provided in his alleged eye witness account. More
specifically, Plaintiff has comfrward with no evidence that IHech could have known, except

through personal observation, that one of the attagketra foreign object in Denise’s vagina.
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Therefore, the Court concludestiHenrichs’ statement, in camction with Martha’s consistent
statement, were sufficient to provide Defendamith probable cause to bring all the charges
against Plaintiff
4. Intentional Infliction of Emotional Distress
Defendants argue that Duffis entitled to summary judgent on Plaintiff's claim for
intentional infliction of emotional distress becaulaintiff failed to bring the claim within one
year of his alleged injury, asquired by 745 ILCS 10/8-101. Plafhiffers no response to this
argument, and therefore forfeits his claim for intentional infliction of emotional distress. See
Salas 493 F.3d at 924800gaard 126 F. Supp. 3d at 1026-27.
5. Qualified Immunity
“Qualified immunity protects officers p®rming discretionary functions from civil
liability so long as their conduct does not violatearly establishedtatutory or constitutional
rights that a reasonablerpen would know about.”Burritt v. Ditlefsen 807 F.3d 239, 249 (7th
Cir. 2015) (quotingMustafa v. City of Chicagal42 F.3d 544, 548 (7th Cir. 2006)). “It protects
‘all but the plainly incompetent ordse who knowingly violate the law.’Td. (quotingMalley v.
Briggs,475 U.S. 335, 341 (1986)). Once a defendant raises qualified immunity as a defense, “the
plaintiff has the burden of edtisshing that his or herights were viola#d and that the law

concerning the proffered right ag clearly established atetitime the challenged conduct

® It is unnecessary for the Court &ach the last issue raised by thetipar—whether the entry of an order
of nolle prosequis considered to be the termination of the criminal proceeding in Plaintiff's favor. The
Court nonetheless notes that, under lllinois law, [florole prosequidismissal to satisfy the favorable
termination element, ‘[tlhe circumstances surroundirggabandonment of theimminal proceedings must
compel an inference that there existeldck of reasonable grounds to pursue the criminal proseciition
Starks v. City of Waukegaf46 F. Supp. 2d 780, 794 (N.D. Ill. 2013) (quotBwick v. Liautaud662
N.E.2d 1238, 1243 (lll. 1996)) (emphasis added); seelalgan v. Caterpillar, Ing.246 F.3d 912, 925
(7th Cir. 2001)). In this case, ASA McCarthy oititely decided not to re-try Plaintiff based on her
conclusion that the state would be unable to meet its burden of proof at tickl,wduld at least tend to
suggest that theolle prosequidismissal in this case should qualify as a termination of the criminal
proceeding in Plaintiff's favor.
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occurred.” 1d. (quotingMustafa,442 F.3d at 548). The Court must then determine “whether a
reasonably competent official would know thhe conduct was unlawful in the situation he
confronted.” Mustafa 442 F.3d at 548.

“In determining qualified immunity at theummary judgment stage, the court asks two
questions: (1) whether tHacts, taken in the light most fawaile to the plaintiff, make out a
violation of a constitutional right, and (2) whether that constitutional right was clearly
established at the time die alleged violation.” Kristofek v. Village of Orland Hills832 F.3d
785, 798 (7th Cir. 2016) (quotingobgood v. Ill. Gaming B¢d.731 F.3d 635, 648 (7th Cir.
2013)). In conducting the second stafpthis analysis, the Court™irst task is to consider
controlling Supreme Court arffeventh Circuit precedent.Werner v. Wall 836 F.3d 751, 762
(7th Cir. 2016). Courts typitlg conduct this analys “by focusing on thespecific context in
the case, rather than on a ‘broad general propositioKristofek 832 F.3d at 798 (quoting
McGreal v. Ostroy368 F.3d 657, 683 (7t@Gir. 2004)). Nonethelesgeneral statements of the
law are not inherently sapable of giving fair and clear wang, and in [certain] instances a
general constitutional rule already identified ie thecisional law may apply with obvious clarity
to the specific conduct in questionHiope v. Pelzer536 U.S. 730, 741 (2002); see alsggs v.
Dawson 829 F.3d 895, 906 (7th Cir. 2016) (“While, e clearly established, a right must be
specific to the relevant factuabntext of a cited case and noigealized with respect to the
Amendment that is the basis thie claim, the very action in question need not have previously
been held unlawful for a public official to have reasonable notice efilldgality of some
action.” (internal citations and quotation mmr&mitted)). In addition, “[w]hen allegations
revolve around whether police officers failed to disclBsady evidence, the qualified immunity

guestion focuses on whether it was clearly estaldighat the information that [the plaintiff]
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contends the Defendants failed to disclose hdmketturned over as exculpatory or impeaching.”
Grayson v. City of Auroral57 F. Supp. 3d 725, 743 (N.D. Ill. 2016) (citi@grvajal, 542 F.3d
at 569).

As explained above, the Couras already determined thaetfacts, taken in the light
most favorable to Plaintiff, nk& out a due process violationaagst Duffin based on his alleged
conspiracy with Ptak to useiggestive techniques to obtainrid&’s witness identification and
the withholding of the use of suggestive techniques with $@eand Hugo from Plaintiff's
criminal defense counsel. The next questiowh®&ther these alleged castional violations
were clearly established at the time tloegurred, in latd981 and early 1982.

To determine whether qualified immunity ajglto a conspiracy claim, the Court must
determine “whether those who allegedly perforrtezlacts in furtherance of the conspiracy are
themselves shielded from liability for those actsAtkins v. Hasan2015 WL 3862724, at *5
(N.D. lll. June 22, 2015). INewsome v. McCab@56 F.3d 747 (7th Cir. 20013brogated on
other grounds by Manuel. City of Joliet, Ill, 137 S. Ct. 911 (U.017)—which Plaintiff cites
but Defendants fail to address—t8eventh Circuit held that it wd'clearly esthlished in 1979
and 1980 that police could not withhold from progecaiexculpatory information about . . . the
conduct of a lineup.”Id. at 752; see alsblewsome v. McCab@&19 F.3d 301, 302 (7th Cir.
2003) (“Two years ago we heldatofficers McCabe and McNallgre not entitled to qualified
immunity if, as Newsome alleges, they not omigiiced witnesses to accuse him falsely but also
concealed their improper activities.Qtt v. City of Milwaukee48 F. Supp. 3d 1197, 1207 (E.D.
Wis. 2014) (Newsomeéheld it was clearly established in 1979 and 1980 ‘that police could not

withhold from prosecutors exculpatory informat@imout . . . the conduct of a lineup.” (quoting

Newsomge256 F.3d at 752)). Further, the Supredmairt recognized long before 1981 that “the
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conduct of identification procedures may 1se@ unnecessarily suggestive and conducive to
irreparable mistaken identification’ as tee a denial of due process of law.Foster v.
California, 394 U.S. 440, 442 (1969).

While Newsomeand Foster involved a suspect line-up, rather than a photo array
containing the suspect’s photdbee Court concludes thilewsomavas sufficiently on point to
put a police officer on reasonabletice that it would violate due pcess to signal to a witness
during the viewing of a photo array themdity of the suspected offender.

In addition, the Seventh Circuit also recampu before 1981 that “a conspiracy may be
used as the legal mechanism through whichmjose liability on each and all the defendants
without regard to the person doing the particular a¢tdstrop v. Bd. of Jr. College Dist. No.
515, Cook and Will Ctys. and State of, 1823 F.2d 569, 576 (7th Cir. 18). Defendants argue,
nonetheless, that Duffin is entitled to qualifieimunity because he was “entitled to rely upon
information furnished to him by other officers”—specifically, information provided by Ptak
regarding Denise’s identificatioof Plaintiff—pursuant to the theory of “collee¢ knowledge.”
[136] at 33. The cases cited by Defendaritsywever, require an officer's reliance on
information obtained from another officer to babjectively reasonableand “in good faith.”
SeeWilbon v. Plovanich67 F. Supp. 3d 927, 940 (N.D. Ill. 201@n a civil case for an arrest
without probable cause, the liextive knowledge doctrine meara defendant is entitled to
gualified immunity if he reliedn objective good faith on another officer as to the justification for
the arrest.” (internal citation and quotation marks omittéipart v. Stachowiak888 F. Supp.
864, 867 (N.D. lll. 1995) (arresting officers wheasonably relied upon information obtained
from another law enforcement official regengl outstanding arrest want are entitled to

gualified immunity from suit if it subsequently appears that information that arresting officers
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received was erroneousjardiman v. Ford41 F.3d 1510, 1994 WL 585409,*2t(7th Cir. Oct.
25, 1994) (explaining that “[s]o longs the officer’s reliance otme ‘collectiveknowledge’ is
objectively reasonable, he will be accorded qigifimmunity” from suit arising from arrest
without probable cause). Construing the factthan light most favorabléo Plaintiff, Ptak and
Duffin may have engaged in a conspiracy to iiePlaintiff as a suspect regardless of what the
evidence actually showed, in which case it wasobjectively reasonabhler in good faith, for
Duffin to rely on any statements that Ptak madecerning Denise’s identification of Plaintiff in
the photo array and line-up. Tleé&wsre, the Court concludes thauffin is not entitled to the
protections of qualified immunity.

B. Claims Against The City

1. Monell

Pursuanto Monell v. Dept. of Soc. Seces of City of New Yorkd36 U.S. 658 (1978),
“[a] local governing body may be liable rfomonetary damages under 8§ 1983 if the
unconstitutional act complained of is caused(fiy:an official policyadopted and promulgated
by its officers; (2) a governmentptactice or custom that, althougbt officially authorized, is
widespread and well settledr (3) an official with fhal policy-making authority.” Thomas v.
Cook County Sheriff's Dept604 F.3d 293, 303 (7th Cir. 2010lnder this stadard, “[tlhe
governmental body’s policies must be thevingforce behind the constitutional violation before
we can impose liability.”ld. at 306. In addition, “[i]f the plaintiff fails to prove a violation of
his constitutional rights in his claim against ihdividual defendants, there will be no viable
Monell claim based on the same allegationS¥vanigan v. City of Chicag@75 F.3d 953, 962

(7th Cir. 2015).
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Plaintiff's Monell claim is based on the City’s allegettlespread practice of withholding
exculpatory materials contained‘street files” in féony criminal investigtions during the time
period involved in Plaintiff's criminal prosation, 1981 to 1982. Plaintiff argues that the City
should incuMonell liability based on Duffin and Ptak’s afjed failure to disclose that they used
improperly suggestive identification techniquesnen showing the photo array to Denise.
However, Plaintiff has offered revidence that the City’s practiog withholding street files was
the driving force behind that afled constitutionaviolation.

As an initial matter, Plaintiff has noffered any evidence, beyond speculation, that a
street file existed for Plaintiff's criminal cas&lore to the point, Plairffidoes not argue or offer
any evidence that suggestive techniques usedphoto array would be the type of “evidence”
that one would expect to be included in the stiikstif one did exist. mdeed, Plaintiff states in
his supplemental brief, [157] at 2fhat he is “not proceed[ing] on Ilslonell theory for a
widespread practice of suggestive witness tifleation techniques anflas not submitted that
evidence here.” Instead, Plaintiff points to faiher types of evidence that, he argues, would
have been in the street file: (1) a witnessestant from the woman fro@icero; (2) notes from
Powell’s interview; (3) Hugo’s dedption of a female offender;na (4) Martha’snitial witness
statement. The closest Plaintiff comes to dsgpa link between the wiholding of information
concerning the use of suggestive techniques asihjury is his argument that “[tlhe evidence
supports a finding that, since [CPD] authorized condoned detectives to withhold exculpatory
witness statementshe Detectives also felt unfettereddlso withhold the information of how
they obtained the false identifications.” [127&l]65 (emphasis added). This is insufficient to
establish causation under this Circuit's case lawchvPRlaintiff fails to discuss. There must be

“a direct causal connection betwele policy or practice andhe plaintiff's] injury.” Rice ex
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rel. Rice v. Correctional Med. Servi¢ce&875 F.3d 650, 675 (7th Ci2012). And while the
Seventh Circuit has not “adopt[ed] any brigjhe rules defining a ‘widespread custom or
practice,” the plaintiff “must demonstrate thihiere is a policy at issue rather than a random
event.” Thomas 604 F.3d at 303; see al¥¥dilliams v. Heavener217 F.3d 529, 532 (7th Cir.
2000) (“Ordinarily, one incident isot sufficient to ésblish a custom thatan give rise to
Monell liability.”). Without any evidence that the City has a widespread practice of failing to
disclose its use of unduly suggee techniques with witnessePlaintiff cannot show that
Defendants’ alleged withholding of suggestivehtaques in this case was anything more than a
“random event.”Id. Therefore, Plaintiff cannot establiahcausal link between his injuries and
the city’s policies or practices and the d#yentitled to summarpidgment on PlaintiffsMonell
claim.
2. Respondeat Superior

Defendants’ motion for summary judgmedbes not address Plaintiff's respondeat
superior claim. Plaintiff gyjues only that, “[u]nder respondesdiperior, the City may also
[li]able for [Ptak’s] actions, within the scop# his employment, in the malicious prosecution
claim.” [127-1] at 24, n.2. Since Defendants emétled to summary judgment on the malicious
prosecution claim for the reasons explained abtwe,Court concludes that the City is also
entitled to summary judgmeéon Plaintiff's claimfor respondeat superior.

3. Indemnification

None of the parties addreBfaintiff's indemnification chim in their summary judgment
briefs. In his complaint, Plaintiff statesath“lllinois law provides that public entities are
directed to pay any tort judgment for compeasa damages for which employees are liable

within the scope of their employmieactivities.” [1] at 18. Site the Court is allowing Plaintiff
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to proceed on his Section 1983 due processnela constitutional tort—against Duffin, the
Court concludes that the Citg not entitled to summary judgment on Plaintiff's claim for
indemnification. See gerally 745 ILCS 10/9-1025rayson 157 F. Supp. 3d at 748 (Section
1983 judgment qualifies as “tort judgment” withireaming of lllinois’ indemnification statute so
long as employee was acting witlsocope of his employment).
IV.  Conclusion

For the reasons explained above, the Court gianart and denies in part Defendants’
motion for summary judgment [104]. The Cownters summary judgment in favor of
Defendants and againstaRitiff on Plaintiffs Monell claim against the City of Chicago for
violation of his right toDue Process (Count I) ameh Plaintiff's claims for Failure to Intervene
(Count II), Malicious ProsecutiofCount 1V), Intentional Inflictim of Emotional Distress (Count
V), Civil Conspiracy (Count VI), and Respondé&atperior (Count VII). Defendants’ motion for
summary judgment is denied ts Plaintiff's Section 1983 clan against Defendant Duffin for
violation of Plaintiff's rightto Due Process (Count ), dpttiff's Section 1983 claim for
Conspiracy (Count 1), and Plaiffts claim for Indemnification(Count VIII). This case is set

for status hearing on July 26, 2017 at 9:30 a.m.

Dated:July 13,2017 W

Robert M. Dow, Jr. &~
Lhited States District Judge
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