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IN THE UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
EFREN RESENDEZ
Plaintiff, Case No: 12C 5697
Judge Joan Bottschall

KLEIN TOOLS, INC,

e e N

Defendant.

MEMORANDUM OPINION & ORDER

Defendant Klein Tools, Inc(“Klein”) moves to dismiss Plaintiff Efren Resendez’s
Amended Complaint pursuant to Federal Rule of Civil Procedure 12(b)fsendez alleges
claims pursuant to Title VII, 42 U.S.C. § 2008¢é seq. and supplemental stal@wv claims of
breach of contract and fraudulent misrepresentatids. explained below, drause collateral
estoppel based on Resendez's stat@t criminal conviction prevents hifnom establishing
facts essential to hstatelaw breach of contract claifCount 1), the court grants Klein’'s motion
to dismissthat claim. The motionalso granted asotthe fraudulent misrepresentatiasiaim
(Count 1I). The motion is granted in part as to thde VIl claims (Counts Il and V)
Resendez’s disparate punishment ckmay proceed, but his failtte-promote clairs are
dismissed without prejudice.

|. FACTS

The Amended Complaint, filed on October 22012, alleges that Kleiremployed

Resendez beginning on January 18, 1988. On August 10, 2011, ReserMexzicanwho

speaks limited English, held the position of utility helper and was responsibigeferal
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janitorial duties. According tothe complaint,those duties included assistinother Klein
employees as requested. On several occasions, Resendez wds/askbgping clerko use a
forklift to load scrap metal inta truckdriven by aKlein truck driver. Althoughtte scrap metal
was beingstolen from Klein Resendez allegebdt he did not steal the scrap meataknow it
was being stolen, but merely folledthe instructions of the shipping clerk.

Resendezvas called into a meeting with various swyisors and his union presideon
August 10, 2011. He was questioned in English for a portion of the meetigaapdovided
with a confession written in EnglishResendealleges that héried to explain that he did not
commit theft. Another employee, Oscar Orellana, was called into the rooanstate for him.
According to Resendezather than translatinghe confessionOrellanatold Resendezn
Spanish, “You are stealing. It is better for you to sign this form or the peiicbe called and
you will go to jail.” He was told the same thing by the union presidentllaba told Resendez
that his supervisor and the human resources representative said that if he did not sign the
confession, he would be fired, arrested, and/or deported, and that he had one minute to sign the
confession or the police would be called. Tiaenan resources managgsoyelled at him.

Resendealleges that hsigned the paper without understanding it. He was immediately
terminated. Two other employees accused of thefhe shipping clerk and the truck driver
were also fired the same day.edendezontends that he would not have signed the confession
but forKlein’s promises not to fire him or cdahe police if he did so.

On May 9, 2012after a bench trialthe Circuit Court of Cook County convicted
Resendez omisdemeanotheft. He wa sentenced to one year of supervisi@eePeople v.
Resendez22013 Ill. App. (1st) 121656 (lll. App. Ct. Aug. 9, 2013).Resendez filed sudgainst
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Klein in this courton July 19, 2012. AKlein’s request, tis court stayed the case until the
lllinois Appellate court ruled oResendez’appeal in the criminal casgOrder Feb. 2, 2013,
ECF No. 34.) His conviction was affirmed by the lllinoi&ppellateCourt People v. Resendez
2013 Ill. App. (1st) 121658&). The stay on this litigation was liftesh August13, 2013 (Order
Aug. 13, 2013, ECF No. 35.)

According to the transcrigf the statecourt bench triglafter the evidence was presented,
the court announcethe followingfactualfindings befordinding Resendez guilty1) Resendez
spoke with an interpreter in private before signingdbefession2) Resendez had “previously
been told that his job was oyeB) Resendez was paid $30 for his participatiothe theft and
4) Resendez “acknowledged he was wrongViot. to Dismiss Ex. A (Tial Tr. May 9, 2012,
People v. Resendell MC2 3396 (Cir. Ct. of Cook Cn&y-Crim. Div.)), ECF No. 211.) The
opinion of the lllinois Appellate Courtaffirming the convictionsimilarly states thathe Cook
County court made the following factual finds related to the convictionl) Resendez did
something he wasn'’t supposed to do, was paid $30 for his cooperation, and acknowledged that
his actions were wrong; and 2) prior to the August 10, 2011, meeting, Resendez was told that his
employment had been terminated?eople v. Resende2013 Ill. App. (1st) 121656. The
appellate court concluded that these findings were not contrary to the evidendgesuaintrial,
which included the testimony of Resendez and seWdah officials who participatedn the
August 10, 2011, meetindd.

In the Amended ComplainResendez claims breach of contract (Count 1), based on the
fact that Klein promised not to terminate him if he signed the confessiome kiternative, he
claims fraudulent misrepresentationo(@t Il), based oiKlein’'s promise not to terminate him
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or call the police if he signed the confessidfie also alleges that he was discriminated again
based on his national origin and ancestry, in violation of Title VIl and the Rights Act of
1991 (Couns Il and 1V). In support of his Title VII claim, he alleges that Klein’s investigation
of his role in the theft was discriminatory, because Klein refused to listen togienation
because of his national origin, ancestry, and poor Englisls.skile also alleges that Mexican
workers at Klein are treated with less resprah nonMexican workersgiventasks that do not
allow them the same opportunities for promotion, and are not promoted as quickly-as non
Mexican workers with similar skills(Am. Compl. 1 48, 54, 55, 64, 70, 71Fpor his alleged
injuries, Resendeseeks back pay from August 10, 2010, along with compensatory and punitive
damages.
Il. STANDARD OF REVIEW

To survive aRule 12(b)(6) motion to dismiss complaint must comply ith Rule 8(a) by
providing “a short and plain statement of the claim showing thatldaeler is entitled to relief.”
Fed. R. Civ. P. 8(a)(2)A motion to dismiss should be granted if the plaintiff fails to “state a
claim to relief that is plausible otsiface.” Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (citing
Bell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)). The factual allegations in a complaint
must “raise a right to relief above the speculative levélwombly 550 U.S. at 5556; see also
Swanson v. Citibank, N.A614 F.3d 400, 404 (7th Cir. 2010) (“[P]laintiff must give enough
details about the subjentatter of the case to present a story that holds together.”). For purposes
of a motion to dismiss, the court takes all facts allegetthencomplaint as true and draws all
reasonable inferences from those facts in the plaintiff's favor, although corychlkmgations
that merely recite the elements of a claim are not entitled to this presumptiotihoMimich v.
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Vorwald 664 F.3d 206, 212 (7th Cir. 2011The court may also take judicial notice of matters
of public record, such as court records, when ruling on a motion to dis@essElec. Capital v.
Lease Resolutiqri28 F.3d 1074, 1080-81 (7th Cir. 1997).

[11. ANALYSIS
A. Breach of Contract and Fraudulent Misrepresentation (Counts| and I1)

1. Collateral Estoppel

Resendez assera breach of contractlaim (Count 1), based on the fact that Klein
promised not to terminate him if he signed the confession. In the aketnag claims
fraudulent misrepresentation (Count Il), basedKt@in’s promises not to terminate him or to call
the police if he signed the confessiomn its motion to dismiss, Klein argues that under the
doctrine of collateral estoppel, Resendez i€lpoeed from rditigating the factual findingsnade
by the state court in his criminal case. According to Klein, he is thereforeugeecfrom
alleging facts in support of his stdsav claims that are contrary to those factual findings, and the
claims must fail. Specifically in the criminal case, the judge made an express finding that
Resendez was told his “job was oveeforehe signed the confession. Klein argues that, given
that finding, Resendezannot argue to this court that he signed the ssidabecause he was
promised that he could keep his job.

As an initial matter, the court notes that collateral estoppel is an affirmative defeisse
generally “incorrect to grant a motion to dismiss under Rule 12(b)(6) on the dfasis
affirmative defense,’as the court must take the allegations in the complaint asNtc€ready v.
eBay, Inc. 453 F.3d 882, 892 n. 2 (7th CR006). [Espite that general rule, if a plaintgf
complaint alleges facts sufficient éstablish thaan affirmative déenseapplies to the claipthe
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court may consider a motion to dismiss basedhendefense See Muhammad v. Oliveb47

F.3d 874, 878 (7th Cir. 2008) (allowing the defense of res judicata to be raised on a Rule 12(b)(6)
motion based on “the principle that a plaintiff can plead himself out of codrt’dhis case, the
affirmative defense is based on facts alleged in the complaint itself, @aduit will therefore
consider whether collateral estoppel appleeisar any of Resendez’s claims

Federal carts must afford full faith and credit to both criminal and civil staiert
decisions. 28 U.S.C. 8§ 1738see Loera v. United Stategl4 F.3d 1025, 1028 (7th CR013)
(“The doctrine of collateral estoppel, an offshoot ofjuekcata, teaches that adge’s ruling on
an issue of law or fact in one proceeding binds in a subsequent proceeding the pasty agai
whom the judge had rul€dl. In determining the preclusive effect of a stateirt judgment, the
states rules of collateral estoppapply—here,that is lllinois law SeeBrown v. City of Chj.

599 F.3d 772, 774 (7th Cir. 201Q)nder lllinois’ law of issue preclusion, further litigation of an
issueis barredwhen: “(1) the court rendered a final judgment in the prior case; (2) the party
againstwhom estoppel is asserted was a party or in privity with a party in the psey and (3)

the issue decided in the prior case is identical with the one presented inahedase.”People

v. Tenney 794 N.E.2d 238, 247ll. 2002). The court also ansiderswhether the plaintiff was
denied a full and fair opportunity to litigate the issue in his prior case and whethgingppl
collateral estoppel would be unjusee Brown599 F.3d at 775-77.

In this case, the first two elements are satisfigha state court rendered a final judgment
in Resendez’s criminal case, and he was a party in that case. As to theethedtethere are
issues presented in this case that were decided in the prior case. Firstetbeustdound that
Resendez ackmdedged that he knew what he had done was wrong, and that he had been paid
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albeit amodest sum-fer his cooperation in the theft. Second, prior to (or at the beginning of)
the August 10, 2011, meeting, Resendez was told that his employment had been terminated.

Resendez had a full and fair opportunity to litigate these issues in the prior cése. It
clear from both the trial transcript and the opinion of the lllinois Appellate Caurich
summarizes the evidence presented during the bench trialhds&t issues were central to the
criminal case. See People v. Resend2@13 Ill. App. (1st) 121656; (Trial Tr. May 9, 2012,
People v. ResendeZThe state’s witnesses testified that at the beginning of the August 10, 2011,
meeting, Resendez was inforththat his employent had been terminatedrhey testified that
during the meeting, Resendez admitted that he knew what he hadvdsverongandthat he
had received $30 one time from the theft. They further testifietResendexvas not told that
he nust sign the document or he was going to jail, nor was he told that if he did, $igrce@uld
go back to work. Resendez’s supervisor testified that Resendez was not autbdoaedscrap
metal onto the truck and that it was not part of his job to help people who asked him to do things
on the premises. Orellana testified that he translatedathiession(which said “Alex, Victor
and | have been stealing scrap steel and pallets from Klein Tools.”) word for word imishSpa
and that no one threatened Resendez, although he was told that if he did not sign the statement,
Klein would call the police.

Resendez testified on his own behalf at trial. He stated that he loaded and unéraded it
when asked to do so, that he did not know where the scrap metal was taken, and that he did not
know that it was &ing stolen. He denied that the paper he signed during the August 10, 2011,
meeting was translated to him, and he testified that he was told he would not |as® ihise)
signed the paper. He explaingwht the $30 he received was a loan repaymmaitpayment for
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assisting with the theftin closing argument, defense counsel argued that Resendez did not know
that he was doing something wrong when he loaded the scrap metal onto thentfublat he
was “badgered” and “bullied” into signing a confessiofiTrial Tr. May 9, 2012 People v.
Resendeat 120.)

Thetrial courtaccepted th@rosecutiofs version of events. The coddund thatbefore
the August 10, 2011, meeting, Resendez was told thanfployment had been terminated. The
court thusrejected Resendez’s argument thasigned the confessidrecauséne was promised
that he could keep his job.

2. Breach of Contract (Count I)

With the statecourts factual findingsin mind, the court turns to the breachaointract
claim. To state a claim for breach of contracider lllinois law Resendemust allege: “(1) the
existence of a valid and enforceable contract; (2) performance by the pldBititfireach of
contract by the defendant; and (4) resultant injury to the plaintifike Cnty. Grading Co., LLC
v. Antioch 985 N.E.2d 638, 644 (llIhpp. Ct. 2013).Resendez’s breach of contrataim rests
on his allegatiosthatKlein offered not to fire him if he signed the confession, beatccepted
that offer and signed the confession, and tHatrkthen breached the resulting contnabtien it
terminated him. (Am. Compl. 11 29-32, ECF No. 16-1.)

The factual findings in Resendez’s criminal case preclude him from allegihgs inase
that he signed the confession based on a promise by Klein that he could keep his job. The state
court found that he was told that he had keeminated before he signed the confession, and he

may not relitigate an issue that was decided by the state court. He is therefore collaterally



estopped from asserting a breach of contract claim based on Klein's allegaedepranto
terminate him.Klein’s motion to dismiss Count | is granted.

3. Fraudulent Misrepresentation (Count II)

Resendez’s fraudulentisrepresentation claim rests on his allegattbashe was toldy
two Klein representatives that Kleimould not terminate him or call the police if he signed the
confessionthat Klein knew the statements were false when they were rmadehathe signed
the statemenin reliance on th statemerd (Id. at  3541.) To allege a claim of fraudulent
misrepresentatiorResendeznust allege: (1) a false statement of material fact; (2) known or
believed to be false by the person making it; (3) an inteimduce the plaintiff to act; (4) action
by the plaintiff in justifiable reliance on the truth of the statement; andafBagde to the plaintiff
resulting from such reliance Doe v. Dilling 888 N.E.2d 24, 35-36 (lll. 2008).

Insofar as théraudulent representationlaim relies on the allegation that Klein promised
not to terminatdResendezit fails for the same reason as thedwh of contract claim: the state
court found that Resendez was told before he signed the confession that he haddbsaihds
he is precluded from asserting facts in this case that are contradictory tndia. The
fraudulent misrepresentation claim also assdrtsvever,that Klein promised not to call the
police if Resendez signed the confessamdthat Kleindid sodespite that promiseThe state
court made neaexplicit finding as to whetheKlein promised not to call the policeThus,
Resendez is not precluded from allegihgtsuch a promisevas made

Klein argueghatthe claimneverthelesfails, becaisethe statementbout not calling the
police is a promiseregardingfuture conduct, not a misrepresentationpoésentfact, andis
thereforenot actionable afraudulent misrepresentation lllinois. Generally, afalse promise
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about a future act cannhdorm the basis of a fraudulent misrepresentation claiResendez
alleges that Klein’s statements were made with the knowledge that they were falsge kdenu
knewit would call the police at the time the statements were made. These allegatistrsiecbn
in his favor, support an inference that Klein intended to defraud MBot. even when “made
without a present intention to perform, misrepresentations as to future conduct ‘do nallygener
constitute fraud under lllinois law. HPI Health Care Servs., Inc. v. Mt. Verson Hosp.,,|1545
N.E.2d 672, 682 (lll. 1989). Representations basethefuture conduct of the defendant have
been found to be promises of future performance that are not actionable in Seediult v.
C.C. Servs., In¢.597 N.E.2d 720, 722 (lll. App. Ct. 1992)ilde v. First Fed. Sav. and Loan
Ass’n of Wilmette480 N.E.2d 1236, 1243 (lll. App. Ct. 1985).

There is an exceptia this general ruléor false promises that form part of a fraudulent
schemethis is sometimeklbeled “promissory fraud.’Ault, 597 N.E.2d at 722Desnick v. Am.
Broadcasting Cos., Inc44 F.3d 1345, 13585 (7th Cir. 1995).The Seventh Circtihasstated
that afraudulent schemmay exist whemultiple falsepromises were madéy the defendanor
when a false promise mad® one persorwas “particularly egregious.”Desnick 44 F.3d at
1354. As he does not allegthat multiple false promises were made, to establish that the
exception appliesResendez must allege facts sufficient to supporinterencethat thefalse
promise was so “egregious” that it amounts to a fraudulent schiem@&he facts alleget the
complaintdo not support such an inference. As the state court found, before Klein notified the
police, Resendez acknowledged thet had done something wrong and had been paid for his
participation in the theft, and he signed a confession admitting to stealinig. thdle called the
police based ofactsindicatingthat Resendez had committed a crime, and Resendez is precluded
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by the findings of the state couftom challenging those facts. Moreover, Resendez was
convicted of theft, and the conviction was affirmed. The allegations in the comgaimbt
support a promissory fraud claim. The court therefore grants the moti@mtissiCount 1.

B. TitleVII Claims (CountsIll and V)

In support of his discrimination claims in Counts Il (national origin) andaitestry)
Resendez alleges thdtein’s investigation of his role in the theft was discriminatory, because
Klein refused to listen to his explanation of his innocemezause of his national origin,
ancestry, and poor English skills.eHlso alleges that Mexican workers at Klein are treated with
less respect than ndwviexican workers, given tasks that do not allow théme same
opportunities for promotion, and are not promoted as quickly asviexican workers with
similar skills.

To prove a violation of Title VII, a plaintiff magither presentlirect evidence that an
adverse employment action was motivated by discriminatory animuproceedindirectly
through a burdeshifting approach. The latter method requires hinedtablish a prima facie
case of discrimination by showing th&t) he belongs to a protected clag®) his job
performance met legitimate expatons, 8) he suffered an adverse employment action,(dhd
another similarly situated individual not in the class was treated moreabdyorMcDonnell
Douglas Corp. vGreen 411 U.S. 792 (1973Burksv. Wis. Dep’t of Transp 464 F.3d 744,
750-51(7th Cir. 2006). When alaim isbased on disparate punishment, “the second and fourth
prongs. . .merge.” Lucas v. Chi. Transit Auth367 F.3d 714, 728 (7th Cir. 2004lj. a plaintiff
establishes a prima facie case, the burden then shifts to the enmpladentifya legitimate, non
discriminatoryreason for th@dverse employment actio®nce the employer has produsedth
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areasonthe employeenust rebut the proffered reason by demonstrating that it is a mere pretext
for discrimination. Naficy v. Il. Dep’t of Human Servs697 F.3d 504, 511-1th Cir.2012).

Klein argues that Resendez cannot prevail on his Title VII claims because hesged all
no direct evidence of discriminatory intent, nor can he succeed undbfctbennell Douglas
approachbecause-given his theft convictior-he cannot demonstrate that he was meeting
Klein’s legitimate expectations, and he has not identified a similarly situated fetfployee
who received more favorable treatmeMoreovereven if he ould establish a prim facie case
his theft conviction provides a legitimate nondiscriminatory reason for hmsni&tion. Klein
further argues that Resendez’s claims regarding his working conditions ants Kadlure to
promote him should be dismisskdcause he has malffficiently alleged an adverse employment
actionwith respect to those claims

1. Disparate Punishment

The court acknowledges thResendez’'slaim that his termination was discriminatory
will be difficult to prove,given the findings of the state court in his criminal case. Even so,
Klein’'s argument for dismissalonfuses the burden of producing evidemdeen faced with a
motion for summary judgmentith the burderof stating a claim sufficierto defeat a motion to
dismiss. Klein argues thaResendetfailed to meet Klein's legitimate expectatiofisat his theft
conviction constitutes a legitimate nondiscriminatory reason for his termipatidrthat he has
failed toidentify a similarly situated fellow employee who was not comparably disciplined
support of these argumenkdgin cites two cases that were resolved on summary judgnsead.
Villa v. City of Chi, 924 F.2d 629 (7th Cir. 19919aluck v. Gooding Rubber C221 F.3d 1003
(7th Cir. 2000).
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The sufficierry of a complaint however,is not subject to review based on the more
demanding summary judgment standardsor a Title VII claim to survive &Rule 12(b)(6)
motion, a plaintiffneed not allege all of the elements of a prima facie caskscrimination
Rather, the plaintiff must meet two requirements:

First, the complaint must describe the claim in sufficient detail to give the

defendant fair notice of what the claim is and the grounds upon which it rests.

Second, its allegations must plausibly suggest that the plaintiff has ¢orighief,

raising that possibility above a ‘speculative level’; if they do not, the plaintiff

pleads itself out of court.

Tamayov. Blagojevich 526 F.3d1074, 10847th Cir. 2008)quotingEqual Emft Opportunity
Commn v. Concentra Health Sesy 496 F.3d 773, 776 (7th Ci2007) (internal citations and
guotations omitted)).

Here, the complaint gives Klein fair notice of what Resendez’s claientthequestion
before the court is simply whether the complaint plausibly suggests that Rebasdeght to
relief. Resendez alleges that Klein's investigation of his role in the theft was discringjnato
because Klein refused to listen to him because of his national origin, gneestpoor English
skills. This is a sufficiently detailed explarati of the grounds on which the claim restsa
claim correctly invokes a legal theory and contains plausible albegatit cannot be dismissed
pursuant to Rule 12(b)(6). Richards v. Mitcheff 696 F.3d 635, 638 (7th Cir2012).
“Plausibility” does not mean that the plaintiff is “likely” to prevawanson614 F.3cat 404.

Moreover,despite his conviction for misdemeanor théfis notso clear that Resendez
cannotestablish facts to support his claitm justify dismissing the complaint Even atthe
summary judgment stage, an employer must do more than show that a ptaintiffitted
misconduct to defeat a discrimination clainThe plaintiff may be able to show that other
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workers who committedimilar misconduct were treated more favoralay that the misconduct

was apretext for the adverse actiobee, e.g.Perez v. Thorntons, IndNo. 123669, 2013 WL
5420979 at *3-11 (7th Cir. Sept. 30, 2013)Rabe v. United Air LinesNo.08 C 6012, 2013 WL
5433251, at *9 (N.D. lll. Sept. 30, 2013). diseventh Circuit recently held Perezthat a
plaintiff's claim survived summary judgment, even when she violated a company policy, because
potentially comparable wrongdoing by someone outside of the protected class was treated less
harshly. Perez 2013 WL 5420979, at *8 (explaining thatthe district court should have
allowed a jury to decide whether the plaintiff and a fellow employee wereisafficsimilar to

support a prima facie casd)he motion to dismiss ishereforedenied as to Resendez’sims

that he received disparate punishment on the basis of his national origin and ancestry.

2. Failureto-Promote

Resendez also alleges that Mexican workers at Klein are treated with less respact, giv
tasks that do not allow them the same opportunities for promotion, and are not promoted as
quickly as noAMexican workers with similar skillsKlein argues thathese allegations do not
constitutean adverse employment actjamhich a plaintiff must allege in ordéo state a Title
VIl claim. The court agreesAn allegation thaResendezvas treated with less respeban
other workerswould not in itself constitute an adverse employment action, although it might
supportan inference of discriminationSee Johnson v. Cambridge Indus., 11325 F.3d 892,

901 (7th Cir. 2003) (being “singled out for unfavorable treatment” does not “amount[] to an
adverse employment action”’Being denied a promotion, howeverpuld constitute an adverse
employmentaction. See id.at 899 (denial of a promotion to @aeam leader position” with
“slightly higher pay” constitug an adverse employment action)But Resendez has not
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specifically alleged that he was denied a particular promatiqgeromotions. The contgint is
too conclusory as to éiseclaims to put Kleinon notice as to what the alleged adverse action
entailed who was responsible, or at what point duffgsendez’gighteen years of employment
it took place. SeeTamay 526 F.3d at 1085 (complaint survived a motion to dismiss where
plaintiff aleged “specific’ adverse employment actions)'he motion to dismiss igherefore
denied without prejudicas to the failur¢o-promote clairs.
IV.CONCLUSION

Klein’s motion to dismiss the Amended Complaint is granted in part and denied.in part
Collateral estoppel preventResendefrom establishing facts essential to his state breach of
contract claimandthe court grants Klein’s motion to dismiss that cla@ount | The motion is
also granteds to the fraudulent misrepresentation clanCount Il As tothe Title VII claims
in Counts Il and IV Resendez’s disparate punishment ctaimay proceed, but his failute-

promote clairs aredismissed without prejudice.

ENTER:

Is/
JOAN B. GOTTSCHALL
United States District Judge

DATED: Octoberl0, 2013
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