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IN THE
UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

Nedrick Jeffrey Hardy, Sr. (B-50437,

Plaintiff,
Case No. 12 C 6033

Judge Thomas M. Durkin

Salvador Godinez, et al.,
Defendant.

)

)

)

)

v. )
)

)

)

)

MEMORANDUM OPINION AND ORDER

Plaintiff Nedrick Hardy,an inmatecurrently confined at Menard Correctional
Center, filedthis 42 U.S.C. 8§ 1983 civil rights suaboutadverse living conditions at
Stateville Correctional CentdfStateville”), where he was incarceratémdm 20@® to
2014. Deferdants, former Stateville Wardéviarcus Hardy former StatevilleEngineer
Jon Luschinger]llinois Department of Corrections (“IDOC”) Director John Baldwin,
former IDOC Acting DirectoiGladyse Taylor, and former StatevillEounselor Colleen
Franklin (“Defendants”), have filed a motion for summary judgment. Plaintiff has
responded. For the reasons stated herein, the @aunts Defendants’ motion for two
claims: Plaintiff's claim that Siteville’s watersupplywas contaminated withadium or
similar pollutants, and his request for injunctive relief. Plaimtily proceed witthis
other claims, including his claim that the water from the sink in his cell was unlenka

I. Summary Judgment Standard of Review

A. Federal Rule of Civil Procedure56:

Pursuant to Federal Rule of Civil Procedure 56(a), this Court “shall grant
summary judgment if the movant shows that there is no genuine dispute as to any

material fact and the movant is entitled to judgment as a matter of Teavgstablish that

! Other partiedisted as Defendants in Plaintiff's complaint were dismissed ifCthat's 5/9/13
order. (Dkt. #19.)

Dockets.Justia.com


https://dockets.justia.com/docket/illinois/ilndce/1:2012cv06033/272358/
https://docs.justia.com/cases/federal/district-courts/illinois/ilndce/1:2012cv06033/272358/130/
https://dockets.justia.com/

a material fact is undisputed, a partymust support the assertion by . citing to
particular parts of materials in the record, including depositions, documents,
electronically stored infanation, affidavits or declarations, stipulations .admissions,
interrogabry answers, or other materials.” Rule 56(c)(1). “The court need consider only
the cited materials, but it may consider other materials in the récétdle 56(c)(3).
Courts must €onstrue all facts and draw all reasonable inferences in favor of the
nonmoving party Van den Bosch v. Raemis@b8 F.3d 778, 785 (7th Cir. 201tjting
Anderson v. Liberty Lobby, Inet77 U.S. 242, 255 (1986).

Once the party moving for summajydgment demonstrates the absence of a
disputed issue of material fact, “the burden shifts to themowving party to provide
evidence of specific facts creating a genuine dispuatroll v. Lynch 698 F.3d 561,

564 (7th Cir. 2012). The nemovant must go beyond the allegations of his complaint
and “set forth specific facts showing that thex@ genuine issue for trial. Hannemann

v. Southern Door County School Djs73F.3d 746, 751 (7th Cir. 2012)A genuine
issue of material fact exists only if there is evidence “to permit a jury to retusrdiaty
for” the nonmoving party.Egonmwan v. Cook Caty Sheriff's Dept.602 F.3d 845, 849
(7th Cir. 2010) Carrall, 698 F.3d at 564 (“[n&e metaphysical ddo” about material
facts is not enough

B. Northern District of Ill inois Local Rule 56.1:

When addressing a motion for summary judgmehg €ourt derives the
background facts from the partieN.D. Ill. Local Rule 56.1 Statemenésd Responses
which assist the Gurt by “organizing the evidence, identifying undisputed facts, and
demonstrating precisely how each side propose[s] to prove a disputed fact with
admissible evidence.Bordelon v. Chicago Sch. Reform Bd. of T283 F.3d 524, 527
(7th Cir. 2000). Under Local Rule 56.1(a)(3), the moving party must provide “a

statement of material facts as to which the moving party contends theregenuine



issue.” Ammons v. Aramark Uniform Servs., .In868 F.3d 809, 817 (7th Cir. 2004).
The statement ost “consist of short numbered paragraphs, including within each
paragraph specific references to the affidavits, parts of the record, and othetisgppor
materials relied upon to support the facts set forth in that paragraph.” Loeab®&L(a).

The ron-moving party must admit or deny each factual statement offered by the
moving party and refer to any material facts that establish a genuingedfspurial.
Schrott v. BristoMyers Squibb Cp403 F.3d 940, 944 (7th Cir. 2005)he noamoving
party may submit his own statementsfatts, to which the moving party musmilarly
reply. Local Rule 56.1(b)(3)(C) & (a)(3)This Court may consider true a Rule 56.1
factual statement that is supported by the record and that psapmrlyaddressed byhe
opposing party.Local Rule 56.1(b)(3)(C) &Il material facts set forth in the statement
required of the moving party will be deemed to be admitted unless controverted by the
statement of the opposing pat}y. The same rule applies for facts submitted by a non
moving party that are not contested or responded to by the moving partal Rule
56.1(a)(3)(C) see alsdRaymond v. Ameritech Corpt42 F.3d 600, 608 (7th Cir. 2006).

A party’s pro sestatus does not excuse hinorh complying with theseutes. Greer v.
Bd. of Edu. of City of Chicagp267 F.3d 723, 727 (7th Cir. 200Bee also McNeil v.
United States508 U.S. 106, 113 (1993).

In this case, Defendants filed a Rule 56.1 &tent of MateriaFacts(“SOF”).

(Dkt. 119 and 129.) Wh their Statement, they include the following materials
Plaintiff's complaint; hs depositios (he was deposed twiceprmer Stateville Warden
Hardy's declaration; documents addressthg quality of Stateville’s water; sign
sheets for Critter Ritter (Stateville’'s exterminator); cellhouse repeards; and excerpts
from a class action suit befoamother judge of this CoufDobbey v. WeildingNo. 13 C
1068 (N.D. Ill.) (Dow, J). (SeeDkts. 119 andl29) (the Court directed Defendants to

refile their exhibits since severakhibits—though included with their physicatourtesy



copy provided to the Court and &htiff—were missing from theielectronicallyfiled
SOF.) Eachof Defendants’ Rule 56.factual statemenstcites to parts of the recard
(Dkt. 119.) Defendarng also submitted a copy of thecal Rule 56.2 Mtice to Pro Se
Litigants sent to Plaintiff, whiclsets out howPlaintiff wasto respond tdefendants’
summary judgment motion drRule 56.1 g&atement (Dkt. 120.)

Plaintiff did not submit a memorandum of law; however, his responses to
Defendants’ Rule 56.1 Statement include not only citations to the record but also<itat
to cases. (Dkt. 125.) Thoughthe Court’s local rule requires litigants to file a
memorandum in support of their response to a motion for summary judgreebgcal
Rule 56.1(b)(2), our rule does not clearly indicate that a litigant cannot combine his
memorandum of law with his responses to a movant's Rule 56.1 StatenSsd.
generally Local Rule 56.1(b). The Court thus does not consider Plaintiff's approach
contrary to Court’s local rules. With the above stated review standards in mind, the
Court turns to the facts of this case.

Il. Facts

Plaintiff is an lllinois inmate currently confined at MedaCorrectional Center.
(Dkt. 119, 1 1; Dkt. 125, .1 He was convicted in 2000 and was sentenced to 55 years’
imprisonment. I@. at 1 10.5 He was confinedtsStatevillefrom 2000 to 2014, when he
was transferred to Menardld(at 1 1,12.)

DefendantSalvador Godinez was Director tlinois Department of Corrections

(“IDOC”) from May 2, 2011 to December 31, 2014d. at 1 2) GladyseTaylor was the

! Defendants’ Reply notes the absence of a separate memorandum of laimtiff ® response and states
that Plaintiff has not responded to Defendaatguments. (Dkt. 126.) Where Plaintiff's responses to
Defendants’ Rule 56.1 statements include no discussion of law,dtine @ill consider that Plaintiff has
not responded to Defendants’ arguments. But where Plaintiff inclutezgmbhargument anditations to
cases in his response to a Rule 56.1 statement, the Court may cdtaidéff's legal arguments as
responsive to Defendants’ arguments.

2 \Where the prior citation refers to both Defendants’ Rule 56.1 StatemdnPlaintiff's response, the
Court’s use of id.” refers to both pleadings.



actingIDOC Director fromSeptember 30, 2010 to May 2, 2014d. at § 7.) Marcus
Hardy is currently IDOC Deputy Chief of Operations. Previously, heth@sarden of
Stateville from December 1, 2009 to December 31, 202 at(f 3.) Jerry Baldwin was
a StatevilleCorrectimmal Counselor. He is now therBctor of the IDOC. (Id. at | 4.)
Jon Luschinger was an engineer at Stateyplessibly the head engineer)ld. { 5.)
Colleen Franklin was @orrectional Counselor at Statevilldd.(Y 6.)

Plaintiffs amended complaint (the complaint that controls this case) alleges he
was exposed tthe following adverse conditions &tateville the prison’soverall water
supplywas contaminatedyater in his cell was undrinkablpest infestations; inadequate
air ventilation; excessive moldtirty cells with inadeqgate access to cleaning supplies;
broken windowslead paintand overcrowding. Iq. at { 13)

Drinkable Water:

According to Plaintiff, the water thaame fromthe sink in his ceflwas brown,
“smelled like sewerage (feces),” and someti&selled like bleach. (Dkt. 124, PI.
Decl. at 1 3.) Plaintiff drank thiwater on several occasions because there was no other
water available. Id. at § 4.) He states he became ill af@ninking it (hethrew up, had
diarrhea, and experiencetbmach cramps (Id at 1f 4,5, 8.)

Plaintiff acknowledges he received milk and juice with breakfast, but teota
drink juice because of acid reflux. (Dkt. 1299 14; Dkt.125at § 14.) In F House
(segregation)Plaintiff received all three meals in his ce(Dkt. 1292, Pl. Depo. at 33
34.) Though breakfast included milk and jutcedrink, “[a]t lunch and dinner, you don’t
get nothing.” [d. at 27.) In general population, he received breakfast in his cell. The

other two meals were in the chow halld. @t 3334.)

3 Plaintiff was housed in two cell house® House (general population) and F House (segregation). The
grievances Plaintiff wrote that complained about brown, foul lamgelvater appear to be from when he
was in cell D340. (Dkt. 125, Exhs. E and K.) Hoeethe parties do not state, and the record does not
indicate, if the brown water condition wiasonly one or multiple cells.



Plaintiff acknowledges that inmates could purchase water, sodaMaatoffee,
and tea at the commissary, but he contends that it is the State’s obligation tke provi
inmates with water to drink and to washd. @t § 16.) Also, though the record does not
indicate if Plaintiff hadsufficient funds to purchase water, prior to his incarceration, he
was indigent and receiving Social Security benefils.) (

Plaintiff wrotea grievancen November of 2010, part of which complained about
brown, foul smelling water eoing from his sink (Dkt. 125 at § 13.) His grievance
statedthat, on several occasis, the water made him vomit, made him constipated, and
made his stomach feel like it was “balled in atiiie | been punched.” (Dkt. 125, Exh.

K, pg. 28.) Baldwin (then aStatevillecorrectional counselorgsponded that he spoke to
Chief Engineer Luschinger who stated that Stateville’s water was conniecteéte
municipality’s water system, which was testednthly to ensure it passed Environmental
Protection Agency{“EPA”) guidelines. Id. at pg. 27.) Baldwin further stated: “Also,

once again, the grievant is not mandated to drink the water provided if he feels such is not
safe.” (d. at pg. 28.) Grievance Officer Franklin, after noting Plaintiff's complaint and
Baldwin’s response, found that Baldwin’'s response was acceptahlle.at (pg. 29.)
Plaintiff acknowledges he never spoke to IDOC Acting Directoldraput he states he

sent her letters informingen about his situation. (Dkts. 119 and 125 at  24.)

Although Plaintiff suffered both diarrhea and constipation at Stateville, he
acknowledges he doemt know the cause. (Dkt. 122 T 19; Dkt.125at 1 19) No
medical personnel infared Plaintiff that his symptoms wegaused by Stateville’s
drinking water. (Dkt. 119at § 20.) No one at Stateville ever informed Plaintiff that the
water was unfit to drink. I¢. at  21.) However, a Warden’s Bulletin was circulated in
2003 advising Stateville residents and staff that the amouatdafm had exceeded the

maximum allowable amount set by the lllinois Pollution Control Board. (Dkt. 125, Exh.



l.) The bulletin stated that options to address the issue b@ng investigated and that
monitoringof radium levelsvas being performed quarterlyid.j

Warden Hardy is unaware of any staff member or inmate being diagnosed with a
condition related to potentially contaminated wated. &t { 35.) Hardy states he drank
Stateville’s water every day while he served as warden with no adverds. r@dul

Stateville is located in Crest Hill, Will County(Dkt. 119at § 25.) The City of
Crest Hill supplies water to Statevilleld(at § 34.) Statevilleid not have its own well
water between 2009 and 2012d.Y The prison’s watewas tested monthlgluring that
time. All tests resultdor contaminantsvere within normal, acceptable rangedd.)(
Plaintiff does not contest whether the water was tested regularly, but he cohtnds t
brown water that smells like seweraggnnot be safe. (Dkt. 125 at  34.) There is no
indication in the record that the wasgrecificallyfrom Plaintiff's cell was é¢sted.
Pest Infestations:

The State blllinois has a contract with the pest control compa@&mifter Ridder.
(Dkt. 119 at J 27.) Warden Hardis declaratioff states thatexterminatorsvisited
Stateville several times a month taapcommon areas(ld.) At some point while he
was wardenHardydirected that individual cells also be sprayed once a month to address
increased complaints of roachefid. at § 28 (his declaration does not state whers thi
practicestarted. Accordingto Warden Hardyinmaeswere removed from their cells;
cells were sprayed; and inmatesravéhen returned to their cellsld He states that the

roach infestation problem improved after implementimg practice (Id. at 1 29.)

* Warden Hardy’s declaration initially submitted by Defendants is nesig After Plaintiff noted the
absence of a signatureunsel for Deéndants submittea signed versiowith his reply and explaineithat,
due to time constraints, he was unable to obtain a signature before fdisgitimary judgment motion.
(Dkt. 128.) Defendants’ counsel states that Warden Hardy prepared amde@\the declaration.|d()
Though Defendants’ attorney should have supplemented the recora swihed version of the declaration
shortly after filing the motion for summary judgment (as opposedaiting until Plaintiff caught the
omission)the Court accepts Defendants’ explanation and considers the declagtixh s



According toWarden Hardy's declarationyhen hereceived complaints about
bird excrement, he directed power washing of affected areatharmlacing ofscreens
on outside doors.Id. at 130.) If hereceived a complaint aborddents or other pests, he
asked staff to follow up and have theterminator pay special attention tmskares.

(Id. at § 31.) Staff would requestdditional glue strips fromexterminatos to address
increased complaints afice. (d.)

Included with Defendantsummary judgment materials &Ceitter Ridder’s sig-
in sheets at Stateville from July 2010 to June of 2QDkt. 129-5 Exh. E.) According
to thesesheets, a Critter Ridder exterminatasited the cell housesgincluding D and F
House$ at leat once a month(ld.) Only wo entries (12/16/10 an@l0/20/11) however,
indicate the exterminator visited “F Unit, all cellg(fd. at 14, 33.)

Plaintiff does not contest that Stateville had a contract with an exterminator that
regularly sprayed (Dkt. 125 atf|f 2#30.) But he doesontend that the gé infestation
problem was not resolved and existed for yeaisl. at 1 29.) More specifically, he
states: (1) Warden Hardy's declaration is not signed and therefore should not be
considered, (2)a 2011 John Howard AssociatiofiMonitoring Report of Stadville
Correctional Center” statébatthere were numerous inteacanplaints of pestandthat
the “prior vendor was found to have been usirpgired, wateredlown pesticide$,and
(3) IDOC Safety andSanitationRepors from 20092012 indicated thab and FHouses
were not free of insects, rodents, or birdsd that outer openingsften were not
protected. If. at 11 2728, quoting Exh. D and citing Exh. Q.)

Plaintiff's declaratiorstates that he had roaches and mice in his cell and that they
got into his property box. (Dkt. ®at f 14.) According to Plaintiff,he complained
about the problem both verbally and in written grievances, but he did not see an

exterminator after making such complaintgd.) Plaintiff states thabirds flew around



his cellhouse “like they were outside.ld(at § 15.) There was “bird poop on the walls,
the exhaust fan, [and the] blower.Id.{

Plaintiff's April 15, 2011, grievance complained about a number of adverse
condiions, including pests. (Dkt. 125, Exh. Rsp§2-54.) Plaintiff complained he saw
a mouse the night before, birds fly around the cell house, there is bird feces throughout
the cell house, birds defecated on heating pipes which “is so hot” inmates arengreathi
the feces. Ifl. at pgs.52-53.) The response Plaintiff received explained that “[e]very
effort is being made to ensure wildlife do not enter the living units; however, froen tim
to time this daes occur due to open doors and windows in the unitd. gt pg. 54.)
Plaintiff was adised to keep food items covered and stored to avoid unnecessary
infestations. 1¢.)

Ventilation:

WardenHardy states in his declaration thegll houses at Staville have large
exhaustand/or pedestalans, andare heated by steam heat with air handler for
ventilation. (Dkt. 119at{ 26) The air handlers have filters that are regularly replaced.
(Id.) Each cell has a return air vent, which many inmates col). These vents are
regularly cleaned and their filters are regularly replacédl) (f repairs are needed, work
orders are issued and carried out by stdf.) (

Plaintiff acknavledges thatell houses except FHouse,had exhaust fans, but
contends that there was no vétion. (Dkt.125at{ 26) He also contend$t repairs
to fans or ventilation issues were not made as regularly as indicated rdgnAHardy.

(Id.) Citing a list @ 301 work orders submitted 2011 for a variety of maintenance
issuesPlaintiff contendghat maintenanceorkerscould not keep up with the conditions
that needed repairgld., citing Exhs. M and N.) The list offork orders, however,
contains very fewequests forepairs to exhaust fans or other ventilation issu&kt. (

125, Exh. M (most needed repairs werethe lack of hot or cold running water afot



TVs, toilets, and lights not working properlyRnly two entriesrefer to needed repairs of
blowers:the 12/12/10entry states*heater blower not working and thel/15/11entry
states‘repair blower switch. (1d.)

In addition to the list of work orders, Plaintiff submits three pages from an
undated Safety and Sanitation report that details issues with several afeagpo$dn
(general populatida visiting room, protective custotyyvisiting room, towes #1:#17,
the dining hall tower, and the gym tower). (DkR5at 26, citing Exh. N.) Similar to
the list of wak orders, among the many needegairs, the Safety and Sanitation report
mentions only once an issue with inadequate ventilation and air conditioning/heater not
working properly in the gym towerld;, Exh. N, pg. 36.)

Mold:

According toWarden Hardy if he received complaints about mold, he would
have directed maintenance persdriineaddress the issue. (Dkt. 119 at § 32.)fumer
states he&loes not recall receiving complaints about mmtveen 2009 and 2012d.

Plaintiff points out that Warden Hardy was notified of the existence of mold from
several sourcesPlaintiff’'s 2/15/11grievanceand a Safety and Sanitatiomspection
Report from June of 2010 tiog the existence of mold in administrative buildingon
walls in a bathroom in the business offiaad in the health care unit. (Dkt. 1a8Y 33,
citing Exhs. R, pgs. 52-54 afid pgs. 57-59.)

Plaintiff states he saw black mold on shower walls, on walls above the school
rooms, on walls above the bullpen, and in areas behind cells where pipes were located
(Dkt. 124atf 16.) He furthestates he saprison staff‘paint over black mold on the
walls by the bullpen.” {d. at § 17.) Plaintiff acknowledges that he does not know if the

mold about which he complains was ever tested to determine if it was ttkiat § 15.)

10



Availability of Cleaning Supplies:

Warden Hardy states that when he was warden cleaning supplies were available to
inmates upon recepst and als@n a weekly basis by staff making rounds with supplies
(Dkt. 199 atf 33.) Supplies included liquid soap, germ Kkillers, and scouring powder.
(Id.) Common areas were cleaned daily by atenworkers. d.)

According to Plaintiff, he was not given cleaning supplies upon request or on a
weekly basis. (Dktl24atq 18.) Plaintiff cites a July 13, 201Monitoring Report from
the John Howard Association noting that several inmates complained about the lack of
cleaning supplieand that Warden Hardy had stated that “staff members are sometimes
lax in handing out these supplies(Dkt. 125,Exh. U, pg. 60.) Nevertheless, Plaintiff
acknowledges thdte could buy two bars of soap on every commissary visit and that he
could haveusedthe soapto clean his cell. (Dkt. 1292, Exh. B, Pl. Depo. 280.) He
wanted to clean his cell daily given the birds and other pessaw (Dkt. 124at{ 19.)
Overcrowding and Lack of Exercise:

Defendants contend that double celling inmates is not a constitutional violation
and that Plaintiff's allegations stated no physical harm from an inability to exercis
(Dkt. 118, pg. 12.)Plaintiff states he always had a cellmate, there wasmmgh room
in his cell to exercise, he was let out of his cell only twice a week for 2.5 hour $iod
hours a week total), his back began to hartl he became depressed. (04 at 11
11, 12.) He contendkat inmates wie required to be let out of their cells for one hour
each day. I¢l. at{ 13.)

Requests for Injunctive Relief:

There is a pending class action suit in this Cabdut Stateville conditions(ld.
at 1 36) (citingDobbey v. WeildingNo. 13 C 1068 (N.D. Ill.) (Dow, J.))The class in
thatsuit includes “all individuals incarceratatithe Stateville Correctional Center at any

time since January 1, 2011(SeeDkt. 129, Exh. H, pg. 7 (copy of 2/11/14 Order from

11



Dobbey v. WeildingNo. 13 C 106¢N.D. Ill.) (Dow, J.)). The living condition issues of
that suit arehe same aBlaintiff’'s. TheDobbeyclass does not include claims for ney
damages, but instead seeks only injunctive relilef.)
II'l. DISCUSSION

Defendants contenthey are entidd to ssnmary judgment becaus€l) Plaintiff
cannot prove thewere personally involved with allowing the adverse conditions; (2) his
living conditions werenot objectively serious enough to support a constitutiahe;
(3) he cannot establishefendantsactedwith deliberate ndifference to those conditions,
(4) given thetwo-year statug of limitations applicable to § 1983 claims, this casenctin
include claims about conditions that existed before July 31, 2010 (twoprearso the
date Plaintiff filed this case), and (5) he cannot seek injunctive relief s$®ocathe class
action suit.

A. Defendants’ Personal Involvement:

Defendants first argud¢hat Plaintiff cannot establish they werpersondy
involvedwith anyof the adverse living conditions he alleges. They contemdummary
judgment evidence shows that their only involvement was their denial of Plaintiff’
grievances and review of his letters. Citing cases where review of a grievameavals
insufficient to establish liability for theondition described ithe grievance, Defendants
argue that there is no evidence of their personal involvement. Defendants’ contention
however, is neither eorrectapplication of the cases they citer an accurate description
of the evidence.

“Section 1983 is premised on the wrongdoer's personal responsibhi¢yefore,
an individual cannot be held liable in a 8§ 1983 action unless he caused or participated in
an alleged constitutional deprivati® Kuhn v. Goodlow678 F.3d 552, 556 (7th Cir.

2012);see alsdGrieueson v. Anderso®38 F.3d 763, 776 (7th Cir. 2008Respondeat

12



superior—where a supervisor may be held vicariously liable for the tort@ots of
subordinates—doesiot exist in §1983 actions, and ‘@me causal connection or
affirmative link between the action complained about and the official isusecessary
Arnett v. Webster658 F.3d 742, 757 (7th Cir. 201(he supervisor “must know about
the conduct and facilitate @pprove it, condone it, or turn a blind 8ye

Furthermore, “[pfison grievance procedures are not mandated by the First
Amendment and do not by their very existence create interests protected by the Due
Process Clae.” Owens v. Hinsley635 F.3d 950, 953 (7th Cir. 2011) (citations
omitted). The denial of a grievance “by persons who otherwise did not cause or
participate in the uretlying conduct states no claimlid. (citing George v. Smith507
F.3d 605, 6090 (7th Cir.2007)(“A guard who standand watches while another guard
beats a prisoner violates the Constitution; a guard who rejectadeninistrative
complaint about a completed act of misconduct doe¥) not.

Applying this principle, courts have found that,esh the officialhas nocontrd
over the condition complained abeusuch as a warden reviewing a grievance about a
medical condition for which the inmate is already unalefoctor'scare or a governor
receiving a letter from an inmate about adverse prison condiithres officials review
of a grievanceor receipt of a letterby itself, doesot support the type of involvement
needed fo8 1983 liability. If there is ‘ho personal involvement by the warden [in an
inmate's medical cargjutside the grievance processhiat is insuffieent to establish
personal involvementNeely v. RandleNo. 12 C 2231, 2013 WL 3321451, at *3 (N.D.
lll. June 29, 2013)Kennelly, J.) (quotingsevas v. Mitchell492 Fed. Appx. 654, 660

(7th Cir.2012)).

13



But “ignoring or failing to conduct amvestigation of an inmate's grievaii@an
demonstrate the requisite personal involvemeHbddenback v. ChandlefNo. 11 C
50348, 2013 WL 5785598, at *3 (N.D. Ill. Oct. 28, 20{Rginhard, J.Jciting Santiago
v. Walls 599 F.3d 749, 7589 (7th Cir. D10)). Letters to prison administrators can
establish the requisite involvememhere “the communication, in its content and manner
of transmission, gave the prison official sufficient notice to alert himesrth an
excessive risk to inmate health or safetgray v. Hardy 826 F.3d 1000, 1008 (7th Cir.
2016)(citing Vance v. Pets, 97 F.3d 987, 993 (7th Cir. 1996ee alsdRuiz v. Williams
144 F. Supp. 3d 1007, 1015 n.3 (N.D. lll. 20{&)ing cases)

In the instant case, Plaintsfamended complaint assehs notified each of the
Defendant officials (then Counselor hio Baldwin, Warden Hardy, IDOC iBector
Godinez, Acting Director Taylor, Grievance Offideranklin) through grievanceketters
and personal conversatiombout the adverse living conditionéDkt. 16, Amended
Compl. atpgs. 4-#.) Plaintiff also testifiedbout how each Defendant was informed of
Stateville’s living condition$ut took insufficient steps to address them, including-then
Chief Engineer Luschinger, who alleggahade inadequate repairsseveralconditions.
(Dkt. 129,Exh. C, PI. Dep pgs. 11-31.) Additionally, the copies of grievances, letters,
memos, and reportepletein the recordprovide enough evidence to create a disputed
issue of fact about each Defendant’'s knowledge of andvemnent in the allegedly
unconstitutionalliving condtions at Stateville. Summary judgment cannot be granted
based o Defendants’ contention thab reasonable jury could find theyere personally

involved in Plaintiff's adverse living conditions.

14



B. Deliberate Indifference to Adverse Living Conditions:

To establish a constitutional violation with respect to prisong conditions, an
inmate must be able to demonstrate both: (1) the conditions were so adverse that they
deprived him “of the minimal civilizé measure of life's necessitiegthe claim’s
objective prong)and (2) the defendant acted with deliberate indifference with respect to
the conditions (the claim’s subjective prongpwnsend v. Fuch$22 F.3d 765, 773 (7th
Cir. 2008) (quotind-armer v. Brennan511 U.S. 832, 834 (1994)).

As to the objective prong, “[tlhe Constitution does not mandate comfortable
prisons, but neither does it permit inhumane oneshijipes v. DeTelle5 F.3d 586, 590
(7th Cir. 1996). The necessities of life includer¢asonably adequate ventilation,
sanitation, bedding, hygie materials, and utilities."Gray , 826 F.3d at 1005quoting
Lewis v. Lang816 F.2d 1165, 1171 (7th Cir. 1987)). Althoughtteme deprivations are
required” Delaney v. DeTella256 F.3d 679, 683 (7th Cir. 2001), and *“routine
discomfort[s]” do not sufficeHudson v. McMillian 503 U.S. 1, 9 (1992)‘[s]Jome
conditions . . may establish an Eighth Amendment violation in combinattben each
alone would not do sband other conditions that may not be sufficiently serious for a
short period of time, “can become an Eighth Amendment violatiarnf endured over a
significant time.” Gray, 826 F.3d at 100&itations omitted).

“Deliberate indifference . . means that the official knew that the inmate faced a
substantial risk foserious harm, and yet disregarded that risk by failing to take reasonable
measures to address itTownsend522 F.3d a773 Establishing that an official acted

negligently does not suffice. Irfstead, the inmate must show that the official received

15



information from which the inference could be drawn that a substantial riskde>ast
that the official actually drew the inferencdd.
1. Plaintiff's Access to Drinkable Water:

The evdence in the record showie following. Plaintiff complained that water
from his sinkwas brown and had a foul smell. Hecame ill several tinsewhen le
drank it. He received milk and juie with breakfast, but ki acidreflux condition
preventshim from drinking juice. Plaintiff believed ¢hwater was contaminated and
points to a 2003 report indicating thedadium levels were above acceptable EPA
standards.CounselorBaldwin, in response to Plaintiff's grievancesated:Plaintiff did
not have to drink water from his sinkpda and watewere available for purchase at the
commissay; the City of Crest Hillsuppliedthe water for Stateville, which was tested
monthly; andthosetest resultsshowed that contaminantgere within normal imits.
Warden Hardystates that hpersonally drank the water every day and neither he nor any
employeeas far as he knowbecame ill from it

“Drinking water. . . ‘is, undoubtedly, a necessity of life. Williams v. Collins
No. 14 C 5275, 2015 WL 45723%t *3 (N.D. Ill. July 29, 2015)quoting Dillard v.
WashingtonNo. 96 C 698, 1998 WL 142360 at *3 (N.D. Ill. M&ar20, 1998). However,
“[t] here is no constitutional right to running water in a prison’c&bwns v. CarterNo.

13 C 3998, 2016 WL 16604Gt *8 (N.D. Ill. Apr. 27, 2016)citing Scruggsv. SinClair,
No. 3:16-CV-039 JD, 2016 WL 344534t *2 (N.D. Ind. Jan. 27, 2016) “[A] lack of
running water in an inmate's cell is not a constitutional violation where thedarimat
access to drinking water in other prison ared3divns 2016 WL 1660491 at *8 (quoting

Scruggs 2016 WL 344534 at 32 Williams v. Colling No. 14 C 5275, 2015 WL 4572311
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at *3 (N.D. lll. July 29, 2015) “Generally, a week ia cell with broken plumbing is ‘an
inconvenience,hot a constitutional violation, ithe inmate receives three meals a day,
each of which is accompanied by beveragd3owns 2016 WL 166049kt *8 (quoting
Muhammad v. WilsqnNo. 05 C 743, 2006 WL 2413714 *2-3 (N.D. lll. Aug.16,
2006)) see alsavlims v. HardyNo. 11 C 6794, 2013 WL 2451148 *9 (N.D. Ill. June
5, 2013) (holdinghatan inmate's “lack of access to drinking water from the sink in his
cell” did not violate the Eighth Amendment because he could “fill his water bsttig a
hose,” “purchase beverages from the prison commissary,” and received “watener
form of beverage three times a dayNevertheless, even where an inmate receives water
or something to drink with meals, other factors must be considddeskns 2016 WL
1660491 at *8 (althegh inmate received water with meals, the summary judgment
evidence indicated that the heat index during the relevant time period was as high as 110
degrees Fahrenhgethus requiring additional fluidls

With respect to Plaintiff's clainthat the wateisupply overall at Stateville was
contaminated and undrinkablsummary judgmenis warranted Although there may
have been an issue withdium levels irStatevillewater in 2003 (Dkt. 125, Exh.,Inore
recent testing of Stateville’s water, which corfresn theneighboring town of Crest Hill,
showcontaminants within acceptaligPA levels. (Dkt. 129, Exh. F.zee alsRiley El
v. Godinez No. 13 C 5768, 2016 WL 450503& *7 (N.D. Ill. Aug. 29, 2016)
(addressing aimilar claim of contaminated watet Statevilleover the same timperiod
as Plaintiff's and considering the same test results, another member dCaiis
concluded that “the evidence shows no systemic contamination of Stasewier

above acceptable EPA levgls Given the evidencéhat Stateville’s water contained no
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contaminants above acceptable EPA levels and that Stateville used the same water as its
neighboring city Crest HillPlaintiff cannot establish a constitutional violation with the
prison’s water overall.“The Eighth Amendment does not detiPlaintiff to ‘cleaner

water’ than he would enjoy outside of prison, nor require prison authorities to take
remedial action not otherwise mandated by authorities like the’ER#ey El 2016 WL
4505038at *8 (quotingCarroll v. DeTellg 255 F.3d 470, 472 (7th Cir. 2001)

The fact thatStatevillés waterin general was not contaminated, howesres
not address the@ssence oPlaintiff's undrinkable water claim.His main contention is
that the water from the sink in his celagvbrown, had a foul smell of either sewerage or
bleach, and made him ill. As noted above, the Constitution does not mandate that
inmates have clean running water in the sinks of their cells, but it does maratate th
inmates have adequate fluids to drink.

The record is not sufficiently developed with respecwttether Plaintiff had
adequatarinking fluids. The Court first notes that Plaintiff was housed in at least two
different cells during the relevant tinperiod of his claims. Most of the timeg as in
D House in general population(Dkt. 1292, Exh. B, pg. 134.) For 90 days (it is
unclear when), he was housed in segregation HiHduse. Id. at 23) While in
segregationhe receivd milk and juice with breakfast[a]t lunch and dinner, [he go]
nothing.” (Id. at 2628) When Plaintiff was in general population, he received breakfast
in his cell. The other two meals were in the chow hdll. gt 3334.) The grievances
complaining about brown, foul smelling, undrinkallater in his ell appear to concern
his general population cell(SeeDkt. 16, pg. 31-39; Dkt. 125, pg 21, 2729) (all he

grievances about water from Plairsfisink being brown and smelling foul were about
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cell D340 in general population)Although Plaintiff, while in general population, had
two of his meals in Stateville’s dining halhet record does not indicate if Plaintiff
recaved something to drink with these mealdde likely did, but the Court cannot
conclude thidbased on this record. Regardless whether he had fluidhiwithning hall
meals, the record indicates that, for 90 days in segregation, he received onlynanilk a
juice with breakfast, but nothing to drink with his other two meals. Whether his sink in
segregation had mhkable water andvhetherPlaintiff's complaints concerned only cell
D340 is unclear. Given th€ourt’s inability to make thse determinations, lanmary
judgment for this claim is denied.

2. Pest Infestations:

“[A] prolonged pest infestation,specifically a significant infestation of
cockroaches and mice,” may be sufficiently advéossupport the objective element of a
deliberate indifference claimSain v. Wood512 F.3d 886, 894 (7th Cir. 200&ray,

826 F.3d atl008 (Depending on howextensive the infestation of a prisoner’s cell is,
what the infesting pests are, what odors or bites or risk of disease they; evbat
particular psychological sensitivitiese prisoner was known to have . . . and how long
the infestation continues,tder of fact might reasonably conclude that the prisoner had
been subjected to harm sufficient to support a claim of cruel and unusual punishment.”
(quoting Thomas v. lllinois 697 F.3d 612, 614 (7th Cir. 2012)). The parties do not
disputethat there \as a pest infestation problem at Stateville. According to Plaintiff, he
had “roaches, ants, mice in [his] cell” and “[b]irds would fly thrjough]out cell houises |

they were outside[, and] there was bird poop on the walls, the exhaust fans, and blowers.”

(Dkt. 124, Pl. Decl.at 1 14, 15.) Defendantmstead contendhat sprayings by
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exterminators and Warden Hardy's continued effeifiss directives for monthly
sprayings inside cells, for cdibuse offtials to convey inmatecomplaints to
exterminatorsfor placement of screeren outsidedoors to prevent bird infestations, for
power washings in response to complaints of bird fecssmonstrate the lack of
deliberate indifference.

Contrary to Defendants’ contention, the record does not support summary
judgment on the subjective prong of Plaintiff's deliberate indifference clajpart from
Warden Hardy'declaration, the record indicat@oincreased efforts to address the pest
infestation problem. A 2011 John Howard Association Monitoring Reportsdiiadee
were still inmate complaints of pests. IDOC Safety and Sanitation Reqmort00912
indicate that cell houses continued to have insects, birds, and roderas aonted above,
Plaintiff's declaration states the pgatoblempersisted Also, and perhaps most notable,
Stateville’s signan sheets for Critter Ridder show that, although it visited each cell house
once a month, it went inside individual cells only twice between -2@10(Dkt. 129-5,

Exh. E.) Summary judgment cannot be gramethis issue.
3. Ventilation, Mold, Cleaning supplies, Overcrowding, Exercise:

As to Plaintiff's othe adverse conditiorsinadequate ventilation, inadequate
access to cleaning supplies, excessive mold, overcrowding, and an inabdxgromse
regularly—the summary judgment evidence consists of disputed issues of fact as to both
the severity of the conditions and Defendants’ response to them. Both Plaintiff and
Defendants submit declarations and reports about these conditions. Although the
summary judgient evidence may indicate that some of the conditions were not that

adverse,“[s]Jome conditions . . may establish an Eighth Amendment violation in

combinationwhen each alone would not do”sand other conditions that may not be
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sufficiently serious fora short period of time, “can become an Eighth Amendment
violation. . .if endured over a significant timeGray, 826 F.3d at 1005.

Disputed issues of material facts also exist with resfmethe second prong of
Plaintiff's deliberate indifference @ms—whether Defendants were aware of the adverse
conditions but intentionally took inadequate steps to address thAwcrording to
Defendants, when issues regarding conditions at Stateville wereught to their
attention[Warden]Hardy took steps to cect the problem[ and]. .. Defendants did not
ignore conditiongssues but were diligent in theafforts to addresproblems brought to
their attentiori. (Dkt. 118, pg.13.) According to Plaintiff: “I wrote grievances . . . and
wanted the prison officials to look into my claims [and] fix these issues, butsinesis
were not fixed and | continued to be subjected to these conditions [and] suffered as a
result.” (Dkt. 124, Pl. Decl.  20.) The Court cannot conclude that the undisputed
evidence demonstrates a lack of deliberate indifference, and summary judgdemeds
with respect to these clagn

C. Timeliness of Plaintiff's Claims:

Noting that Plaintiff filed this @it in July of 2012 and that the limitations period
for 8§ 1983 claims in lllinois is two years, Defendants contend that all claimeroamg
conditions prior to July of 2010 are tifdbarred. (Dkt. 118, pg. 7) (citifgay v. Maher
662 F.3d 770, 773 (7t@ir. 2011) (citing 735 ILCS 5/2302). Defendants are correct
that lllinois’ two-year limitations period applies to Plaintiff's claims. Howewe
imitations period for grisoner’'s§ 1983 actions tolled “while a prisoner completes the

administratie grievance processJohnson v. Rivere272 F.3d 519, 522 (7th Cir. 2001)

® Defendants argue that Plaintiff's claim about toxic #eaded paint should be dismissed along with his
claims about other adverse conditions. This Court, however, desirtigs claim in its 5/15/14 order. (Dkt.
51). Plaintiff has nosought to reinstate it. The claim thus remains dismissed.

21



42 U.S.C. § 1997e(a). Plaintificould not bring suit until he exhausted the prison
grievance process. Cesal v. Moats851 F.3d 714, 722 (7th Cir. 2017)he current
record catains grievances filed by Plaintiff filed between November of 2010 agddul
2011, which would have tolled the limitations period. (Dkt. 16, Exh3; E25, Exhs. E,

K, R.) The record is undeveloped as to wheBlamtiff filed grievances prior to July of
2010 that would havéurther tolled the limitations period for some or all of his claims.
Given Plaintiff's liigious naturghe has filed 12 suits in this Court, as well as 5 appeals)
it is very possibléne filed additional grievances. Defendants have not met their burden of
demonstrating that there is no disputesiesof material facts as tbebeginning and end

of the limitations period for Plaintiff's claims. Carroll, 698 F.3d at 564. Before
Defendantsseek toestablish how far back Plaintiff's claims may extetitey must
provide additional evidenceas well as address whether Plaintiff's claims involve
continuing violations.SeeHeard v. Sheahar253 F.3d 316, 319 (7th Cir. 2001).

D. Injunctive Relief:

Defendants correctly note that Plaintiff is a member of the class cerfified
injunctive reliefin Dobbey v. WeildingNo. 13 C 1068 (N.D. Ill.) (Dow, J(Order of
2/11/14 certifies a class for “all individuals incarcerated at the StatevilleecTiomal
Center at any time since January 1, 2011,” and notes that the suit is for injunaivioreli
address the myriad of adverse conditions listed in the Jor&nce the class was certified
for injunctive relief, Plaintiff cannot opt out of itWalMart Stores, Inc. v. Duke$64
U.S. 338, 362 (2011faddressing the differences between a class action for monetary
relief underFed. R. Civ. P. 2®)(1) and forinjunctive relief under Rule&3(b)(2)).

Plaintiff cannot proceed with requests for injunctive relief in both caSesdin v. Arthur
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Andersen & Cq.3 F.3d 221, 223 (7th Cir. 1993). The Court also notes that, since
Plaintiff is no longer at Statevillany request for injunctive relief is mootSeeGrayson

v. Schuler 666 F.3d 450, 451 (7th Cir. 201®)oting that a plaintiff's release from
incarceration renderadoothis claim to allow him to wear dreadlodksprisor).

CONCLUSION

Defendants’ motio for summary judgment [117] is granted in part and denied in
part. Plaintiff's clains asserting thahe water at Stateville in generabs contaninated
with radium and/orsimilar contaminantsand seekinginjunctive relief are dismissed.
Plaintiff may proceed with his other clams, including his claim that the water from the
sink in his cell was undrinkahleA status hearing is set fdune 27, 2014t 9:00 a.m.

Defendants’ counsel shall make arrangements for Plaintiff's participation

D%M»WW

Thomas M. Durkin
United States District Judge

DATE: 6/12/2017
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