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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DARCY D. BELL,

Plaintiff,

V. No. 12 C 7058

KANE COUNTY JAIL, et al., Judge Virginia M. Kendall

Defendants.

N N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

On November 23, 2011, Plaintiff Darcy Bell, an inmate in the Kane County Jail, failed to
comply with corrections officers’ orders amdficers wrestledhim into a restraint chair and
sprayedhim with pepperspray. They also placed a spit shield over acef Bell subsequently
suffered asthma attackand was left in that chair for approximately 10 hours. The two
remaining defendants afefficer Campbell andSergeant Ducaywvho were involved in forcing
Bell into the restraint chair. Bell filed a two count Complaint alleging violationssoEighth
Amendment rights for excessive use of force and deliberate indifference tmws seedical
condition. Campbell and Ducay each filed motions for summary judgment, claiming that there
are no genuine issues ofaterial facts for either count and that they are entitled to qualified
immunity. (Dkt. N. 81, 84.) For the reasons stated below, the Court denies their motions for
summary judgment on Counts One and Two and holds that they are not entitled todqualifie

immunity.
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BACKGROUND

The Court takes the following facts from the parties’ Local Rule 56.1 statsnand
exhibits. The facts are undisputed unless expressly noted.

Bell was an inmate in the Kane County Jail from November 3, 2011 to July 10, 2012.
(Pl. Resp. C. 14; PI. Resp. D. {4 Me suffers from asthma. (Def. Resp. C. 1110; Def. Resp. D.
1106.) During the relevant time period, Ducay served as a Sergeant of thegHOunst
Dayshift and Campbell was a castiens officer in the Jail. (Pl. &p.C 2; Pl. Resp. D. 12.)

Jail policy dictates that inmates aassigned a colored statugreen, yellow, or red, which
corresponds to his or her level of privileges. (Pl. Resp. C. {8; Pl. Resp. D. 19.) On November
23, 2011, the Jail's policy required the removal of mattresses from inmates ontusdlatang
daytime hours and mattresses were to be returned in the evening. (Pl. Resp.|.(RESp.M.

10.) That day, Bell was on red status. (Pl. Resp. C. 110; Pl. Resp. 111.)

At around 7 a.m. on November 23, 2011, Ducay and Campbell reported to Bell’s cell in
response to a report that Bell was not complying with orders. (PIl. Resp. C. RésplD. 18.)
Whentheyentered Bell's cellDucay and Campbell observed tigsll was alone and wearing a
towel over his face because he knew that he could be sprayed with Oleoresin Capsagum spr
(commonly called pepper spray). (Pl. Resp. C. {2 PIl. Resp. D. 113 Ducay saw that Bell
was holding a pencil and the parties dispute whether Bell was also holding his propertylbag. (
Resp. D. 14.) Ducay learned from Campbell and other corrections officeBethhad ben
ordered to give up the mattress and Bell had been initially resistant to comp{iihdResp. C

113; Pl. Resp. D. 112.) Bell dropped the pencil as ordered. (Pl. Resp. D.Oicay asked

! For the purposes of this Order, citation to “Pl. Resp. C.” denote’s Bellinterstatement of facts to Campbell’s
statement of the facts and “Pl. Resp. D.” denotes Bell's cotatensent of facts to Ducay’s statement of facts.
“Def. C. 56.1 St.” referdo Campbell's statement of the facts and “Def. D. 56.1 St.” to Ducaytsnstat of the
facts. “Def. C. Resp.” denotes Campbell’s response to Bell'stemiatement of the facts and “Def. D. Resp.”
Ducay'’s response to Bell's counterstatement of the.facts
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Bell to cuff up and when Bell resisted, Ducay warned him that he would be sprayed with O.C
spray. (Pl. Resp. C. 115.) Bell placed his hands through the feed slot in the cell door and
officers handcuffed him. (Pl. Resp. C. 116; Pl. Resp. D. f@@&mpbell along with Officers
Holloway and Jackson escorted Bell out of his cell. (PIl. Resp. C. {18; PI. Resp. D. 120.)

Ducay ordered that Bell be placed in a restraint chair, although the parties dispute
whether Bellwas noncompliantip tothis point. (Pl. Resp. C1Y; Pl. Resp. D. 71.) Bell did
not want to gornto the restraint chaand began resisting. (Pl. Resp. §1§ 20; Pl. Resp. D.
124.) Campbell, Ducay, and the other officers forced Bell into the restraintathatjch time
Campbell was on top of Bell and Bell struck him in the torso. (Pl. Resp. C. YB2.parties
dispute whether Campbell fell on top of Bell to keep him from striking others. (Rb. Res
123.) The partiesaadditionallydispute whether Bethrew elbow and knee strikdsefore he was
in the chair,was grasping something above his head, defending himself in response to the
officers’ actions and if his hands were going toward an officer's face. (Pl. Resp. C 121; Pl
Resp. D. 112426.) Based on Ducay’s orde@fficer RobinsonusedO.C. spray to subdue Bgll
the parties dispute whether O.C. spray was necessamptine Bell (Pl. Resp. C. 125; Pl. Resp.
D. 127.) After Robinson sprayed Bell, the officers secured Bell in theinesthair. (Pl. Resp.
C 128; PIl. Resp. 129.) Bell asked for an inhaler, liparties disagree about whether he asked
for it multiple times. (Def. C. Resp. 192; Def. D. Resp. 88)ile the officers tried to secure
him and after he was securedthe restraint chairBell threatened the officers with violence.
(Pl. Resp. C. 129; PI. Resp. D. 128.) Robinson placed a spit shield on Bell'sdaasirgcto
Ducay'’s order. (Pl. Resp. C. 130; PI. Resp. 130.) A spit shield allows air torc@me out and

traps spit projected by the person wearing it. (Pl. Resp. D. 3dchayclaims thatafter Bell



was securedh the restraint chaihe saw a pencil between Bell's legs, but Bell argues that he
dropped all items including the pencil before exiting his cell. (Def. D. 56.1 {34e8p. R34.)
Ducay then called medical pers@ho the scenéo tend to Bell. (Pl. Resp. C. 131; PI.
Resp. D. 135.) Bell spoke with the medical personnel while in the restraint chair.egpl. R
135; PI. Resp. 139.An officer stated “inhaler” while medical staff was present. (Def. C. Resp.
193; Def. D. Resp. 189.Yhe officers placed Bell in the restraint chair in his cell. (PIl. Resp. C.
137; Pl. Resp. D. 141.0fficer Bommelman videotaped the officers’ interaction with Bell up to
this point. (Pl. Resp. C. 114; Pl. Resp. D. 1X8ampbd and Ducay had no further interactions
with Bell that day. (Pl. Resp. C. 145; Pl. Resp. D. 144.) The parties dispute whether the O.C.
spray was removed from Bell's faby towels five minutes after he was placed back in his cell
and also whether it waemoved at all. (Pl. Res@. 13839; PI. Resp. 1142-43¢ampbell and
Ducay have no medical training, but the parties dispute whether they knew tHaadBatthma.
(Pl. Resp. C. 1169-70; PI. Resp. D. 1164-65.) They disagree about whether Ducé#yakiizell
had requested his inhaler during the altercation. (Pl. Resp. D. at 166.) Thefpahersdispute
whether Campbell and Ducay observed that Bell was having difficulty breathiag asthma
attack. (PIl. Resp. C. {71; Pl. Resp. D. af6#)l l&ad previously had an asthma attack while at
the Jail, but the parties disagreet@svhether corrections officers or medical staéid provided
him an inhaler during his asthmas attacks before. (Pl. Resp. C. 172; Pl. Resp. Dn1@8.) |
prior astma attacks, Bell claims that he could only talk in short spans while Campbell and
Ducay assert that he could not yell or talk. (Pl. Resp. C. 173; Pl. Resp. D. Bél9.yvas
criminally charged and convicted for battering Campbell and assaulting Ducang dbe

November 23, 2011 altercation. (Pl. Resp. C. 164; Pl. Resp. D. 162.)



Campbell and Ducay contend that Jackson checked on Bell at approximately 8:20 a.m.
and observed that he was not having any medical issues. (Def. C. 56.1 St. {48; DefSD. 56.1
147.) They also claim that at 9:33 g.dackson put Bell back in the restraint chair after Bell had
unsecured the restraints. (Def. C. 56.1 St. 149; Def. D. 56.1 St. Bjdéh) corrections offican
the Jailhas a chip that they carry on a fob, which the officers call a “pipe.” (Pl. Resp6 I
Resp. D. 145.) When afficer places the pipe on an areatloé dooran electronic record of
when the officer entered the door and which officer entisredated Id. If an officer does not
connect his personal chip to his pipe, the pipe records will reflect that someond &mecell
but will not state who. (PIl. Resp. C. 147; Pl. Resp. D. 146.) According to Campbell and Ducay
the pipe record indicatebat Officer Mann checked Bell’'s cell at 7:12 a.m., 7:24 a.m., 7:37 a.m.,
8:04 a.m., 8:19 a.m., 8:29 a.m., 8:56 a.m., 9:08 a.m., 9:21 a.m., 9:34 a.m., and 9:51 a.m. (Def. C.
56.1 St. 51; Def. D. 56949.) At approximately 9:54 a.m. Bell was moved twther cell. (Pl.
Resp. C. 52; PIl. Resp. D. 150.) Campbell and Ducay claim that the pipe record reports that
Officer Mann check Bell in theecond cell at 9:49 a.m. (Def. C. 5&t 53; Def. D. 56.1St.
151.) Bell was subsequently moved agaima t®ll in the Intake/Release area. (Pl. Resp. C. 52;
Pl. Resp. D. 150.) Campbell and Ducay cite to the pipe records in asserting that an unknown
officer checked theell in the Intake/Release area where Bell was locateid:50 a.m., 11:19
a.m., 11:47 a.m., 12:15 a.m., 12:43 &m:12 p.m., 1:40 p.m., 2:08 p.m., 2:36 p.m., 3:05 p.m.,
3:33 p.m., 4:01 p.m., 4:27 p.m., 5:03 p.m., 5:31 p.m., 5:59 p.m., 6:28 p.m., 6:56 p.m., 7:24 p.m.,
7:51 p.m., 8:20 p.m., 8:48 p.m., and 9:16 p.m. (Def. C. 56.1 St. §57; Def. D. 56.1.5t. 55

At approximately 5:15 p.m., Sergeants Aguirre, Huston, and Montavon removed Bell

from the restraint chair. (PIl. Resp. C. {58; PIl. Resp. D. {86 .that time, Bell was no longer a

2 The times “12:15 a.m.” and 12:43 a.m.” are quoted from the Defenddatsments of the facts, but the Court
notes that there was likely a clerical error and the Defendants intendec tti 8tad p.m.” and “12:43 p.m.”
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safety threat. Rl. Resp. C. 162; Pl. Resp. D. {58.) The parties dispute whether Aguirre had
reason to contact the medical department when he removed Bell from the trestaain (PI.

Resp. D. 163; Pl. Resp. D. 5%cording to medical records, medical staff checked Bell while
he was in the restirg chair at 7:00 a.m., 8:30 a.m., 9:30 a.m., 10:30 a.m., 11:30 a.m., 1:05 p.m.,
2:05 p.m., 3:10 p.m., 4:10 p.m., and 5:00 p.m. (Def. C. 56.1 St. 61; Def. D. 56.1 St. 161.)

LEGAL STANDARD

Summary judgment is appropriate where the admissible evidence shows tleatumeeg
dispute exists as to any material fact and the movant is entitled to judgment as a niaer of
See Fed. R. Civ. P. 56(a)"A ‘material fact’ is one identified by the substantive law as affecting
the outcome of the suitBunn v. Khoury Enters., Inc., 753 F.3d 676, 681 (7th Cir. 2014) (citing
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)) ‘A ‘genuine issue’ exists with
respect to any such material fact, and summary judgment is thereforeopragape; when ‘te
evidence is such that a reasonable jury could return a verdict for the nonmoving pautyn,

753 F.3d at 68482 (citing Anderson, 477 U.S. at 248).0n the other handwhere the factual
record taken as a whole couldt lead a rational trier of fadb find for the nonmoving party,
there is nothing for a jury to do.Bunn, 753 F.3d at 682 (citinylatsushita Elec. Indus. Co. v.
Zenith Radio Corp., 475 U.S. 574, 587 (1986) (emphasis in original)).determining whether a
genuine issue of materialdiaexists, the Gurt construes the evidence and all inferences that
reasonably can be draumthe light most favorable to the nonmoving par8ge Bunn, 753 F.3d

at 682 (citingAnderson, 477 U.S. at 255)see also Kvapil v. Chippewa County, Wis., 752 F.3l

708, 712 (7th Cir. 2014).



DISCUSSION

Excessive Use of Force

Count One of the Complaint seeks relief under 42 U.S.C. § 1983 for excessive force
amounting to cruel and unusual punishnierfbkt. No. 72 at 1.) Campbell and Ducay argue
that they are entitled to summary judgment on Count One because Bell is uregtébtish that
they actedmnaliciously and sadistically and not in good faith. Bell counters that Campbell and
Ducay's states of mind cannot be determined as a matter of law bécateealysisentails a
factintensive inquiry that is not appropriate for summary judgment. Bell furthersprthe
several orders given to Bell before he was secured in the restraint chaietpatttbsagreehe
complied with which belie the need teauforce.

“[T]lhe unnecessary and wanton infliction of pain constitutes cruel and unusual
punishment forbidden by the Eighth Amendmeniudson v. McMillian, 503 U.S. 1, 5 (1992)
(quotingWhitley v. Albers, 475 U.S. 312, 319 (1986))n analyzing whether an inmate’s Eighth
Amendment rights have been violated, the first step is to determine if the fiplbedarose
above thede minimislevel. See Fillmore v. Page, 358 F.3d 496, 504 (7th Cir. 2004)/hen
prison authorities use force sobdue a disturbance and the force is more than de minimis, “the
guestion whether the measure taken inflicted unnecessary and wanton pain andgsuffer
ultimately turns on ‘whether force was applied in a good faith effort to nraiotarestore
discipline or maliciously and sadistically for the very purpose of causing haih.(quoting

Whitley, 475 U.S. at 32R@1). “In making that determination, several factors are relevant,

% The Complaint does not cite to the violation of a specific constitutionahdment. It alleges that the force used
by the Defendants was “cruel and unusual,” which is a direct qumtethe Eighth AmendmentSee U.S.CONST.
amend. VIIl Moreover in his response to the Defendants’ motions for summary judgment, Bel sttt his
“claims arise under the Eighth Amendment.” (Pl. Resp. C. at n.2Rd&dp. D at n.2.) The Court therefore
construes Count One to allege a violation of Bell's Eighth Amemdmight to not endure cruel and unusual
punishment. See Gibbons v. Higgins, No. 942636, 1995 WL 761743 at *6 (7th Cir. 1995) (construing an inmate’s
complaint for excessive force used by a prison guard that did not sphgifefer to the Eighth Am@&ment as an
Eighth Amendment claim).



including the need for the application of the force, the amount of forceedppiie threat an
officer reasonably perceived, the effort made to temper the severite dbrice used, and the
extent of the injury that force caused to an inmatéillmore v. Page, 358 F.3d 496, 504 (7th

Cir. 2004) (citingDeWalt v. Carter, 224 F.3d 607, 619 (7th Cir. 1999)YWhen an order is
given to an inmate there are only so many choices available to the correcticreal dfit is an

order that requires action by the institution, and the inmate cannot be desfsiwaobey the
order, some nmans must be used to compel compliance, such as a chemical agent or physical
force.” Soto v. Dickey, 744 F.2d 1260, 1267 (7th Cir. 1984). The Court denies a defendant’s
motion for summary judgment when the prisoner presents “evidence that will sapplable
inference of wantonness in the infliction of pairfFillmore, 358 F.3d at 504quoting Whitley,

475 U.S. at 322).

In their motions for summary judgme@ampbell and Ducay do not address whether the
force used to secure Bell in the restrainair am the usef the O.C. sprag force such that they
could have violated Bell's Eighth Amendment rights. Insteas discuss whether theacted in
good faith and were not malicious or sadistic. The Court thus will only conbittere is a
genune issue of material fact about whether Campbell and Ducay behaved mali@odsly
sadistically when using force and O.C. spray to secure Bell in the néstnair.

The parties agree that when Campbell and Ducay arrived at Bell's cell, Belbdid n
conmply with orders to forfeit his mattress and cuff up. They acknowledge that&ualplied
with orders to drop the pencil and eventually acquiesced to cuffing up. But there are genuine
issues regardingaterial factdeading up to the use of foremd O.C.spray Specifically, they
debatewhether Campbell and Ducay neededpply force whe Bell resisted the restraint chair

because Bell had demonstrated a pattern of failing to comply with ordersthgt point. They



disagree as to whether Campbell fell on Bell unintentionally and then staykuinto prevent
Bell from striking othersor if Campbell attacked Bell and punched him while on top of him.
Campbell and Ducay claim that thegasonably perceived that Bell was a thredtile Bell
asserts that he had been compliant and unthreatenimgto the use of force.Furthermore,
Campbell and Ducay propound that it was necessary to spray Bell with O.C. sprdgritiocor
subdue him and allow the officers to put thstr@nts on him. Bellon the other handrgues
thatuse of the O.C. sprayas malicious and sadistiecause he was already subdued when an
officer sprayed him. These issues constitntgerial facts because they are the fadioasthe
factfinder mus consider when determining whether Campbell and Dactsd with maliciously
and sadistically so as to violaBell's Eighth Amendment rightsSee Fillmore, 358 F.3d at 504

The Courtcannot lold as a matter of law that Campbell and Duaated in goodaith
and not maliciously or wantonlySee Hudson, 503 U.S. at 5.f the Court accepts Bell’s version
of events and draws all reasonable inferences in his &s/drmust at this stagbe has raised
genuine issueof material fact regarding Campbeland Ducay’s states of mind when they
forced Bell into the restraint chair améhen Ducay ordered another officer to spray him with
O.C. spray. These issues are appropriate for a jury and cannot be resolved at they summa
judgment phase. Accordingly, the Court denies Campbell and Ducay’s motions foagumm
judgment on Count OneSee Lewisv. Downey, 581 F.3d 467, 4778 (7th Cir. 2009)reversing
district court’s grant of summary judgment on Eighth Amendment claim bedaeise was a
genuine issue of material fact about the defendant’s state of mind).
. Deliberate I ndifference

Count Two alleges that Ducay and Campbell were deliberately indifferenelts B

serious medical condition when they denied him medical treatnBsit.claims that he suffered



from serious medical conditions due to the injuries he sustained when he forcibbdsiectire
restraint chair, the O.C. spray thaas left on his face, and thmultiple asthma attaskhe
suffered while in the restraint chair with the spit shitadl O.C. spraypn his face. Campbell

and Ducay move for summary judgment on Count Two on the basis that Bell did not have a
serious medical need. They additionally argue that they were not delipandtéerent because
they did not know that Bell haasthmaand they left after Bell was secured in the restraint chair.
Campbell and Ducay argue that the Jail also was not deliberately indiffereat'sorBedical
needs because officers and medical staff regularly check on him while he wasrastthin
chair. In response, Beallsserts that there is a genuine dispute of material fact whether Bell
suffered aserious medical conditiomnd whether Campbell and Ducay were deliberately
indifferent to it He refers to the parties’ dispute over whethampbelland Ducay heard Bell
request an inhaler and complabout injuries to his face after the altercation and while they
were present. With respect to the serious medical condition requirement, Bedl thasithe
parties’ disagreement about whether the asthma attacks suffered by Bétutems serious
medicationdemonstratethat judgment as a matter of law is improper.

In order to prove that the defendant violated an inmate’s Eighth Amendmeist ight
failing to treat a medical condition, themate must show “that he had a serious medical need
and that a defendant wesliberately indifferent to it Garvin v. Armstrong, 236 F.3d 896, 898
(7th Cir. 2001). “[Alsthma can be, and frequently is, a serious medical condition, depending on
the severity of the attacks.Board v. Farnham, 394 F.3d 469484 (7th Cir. 2005).A prison
official is deliberately indifferent to an inmate’s serious medical need whékrtows of and
disregards an excessive risk to inmate health or safety; the officialboihsbe aware of facts

from which the inference could be drawn that a substantial risk of serious higts) ard he
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must also draw the inferenceFarmer v. Brennan, 511 U.S. 825, 837 (1994). “But an official's
failure to alleviate a significant rigkhat he should have perceived but did not” is not deliberate
indifference. Id. at 838.

Beginning with the serious medical condition requirement, to survive a motion for
summary judgment Bell must establish that a genuine digxigesas to whether he suffered a
medical condition that was objectively serious. Both sides relwidinams v. Rodriguez, 509
F.3d 392 (7th Cir. 2007) in support of its position about the seriousness of Bell's asthrha afte
was secured in the restraint chair. Williams, the defendant asked the plaintiff to take a
breathalyzer test at a traffic stapdthe plaintiff said that he needed medication and could not
breathe. 509 F.3d at 402. The Seventh Circuit held that the plaintiff's asthma was mmisa seri
medical conditon in that context because his statements in response to a request to take a
breathalyzer test aransufficient by themselves to show that Williams was suffering from a
serious asthma attatk I1d. In addition, the Court relied on the facts that the plaintiff never
asked for his inhaler again and did not exhibit any symptoms of an asthma &daak. In this
case, it is undisputed that Bell has asthma and that during the incident offiedrforce to
secure Bell in the restraint chair whies resisted, sprayed him with O.C. spray, and placed a spit
shield over his faceFurthermore, the partiegreethat Bell said “inhaler” at least once after he
was restrained anBell had experienced asthmas attacks before while housed in the Jail Base
on these undisputed material facts, this case differs significantly Widlams such that the
Court is unable t@onclude as a matter of law that Bell's asthma attacks nerex serious
medical condition after the incident. The physical altercatiibim thie officers, the O.C. spray on
Bell's face, and the spit shield covering Bell's face heightensémmusness of Bell's asthma

attack because these factors could impact Bell's breathing in contrast taitiiéf ;n Williams
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who had engaged in no physical activity, had not been sprayed with O.C. spray, aadspad
shield on his face.Moreover, the parties disagree about whether Bell repeatedly requested an
inhaler, which undefMlliams is a material fact because it should be considered when
detemining the severity of an asthma attacee id. (holding that the plaintiff’'s one request for

an inhaler lessened the severity of his asthma attaé&igcordingly, summary judgment on
whether Bell’'s asthma attagkverea serious medical a condition is inappropriate.

Holding as a matter of law thaampbell and Ducaylid not actwith deliberate
indifference toward Bell's medical condition is also improper because thegeraume issues of
material facts. The parties debate whether Campbell and Ducay knew that Bellhinaal astl
saw that Bell was struggling to breathe and having an asthma attack. Thegnatlgidisagree
about whether Ducay heard Bell ask for an inhal®uring past asthma attacks the Jai)
Campbell and Ducay claim that Belludd not talk or yell but Bell purports to have been capable
of talking only in short spans during prior attackehey agree that Bell was talking during the
altercation and afterwards in the presence of Campbell and Ducay, which mopalct itheir
percepion of Bell’'s potential medical needs depending on whether Bell could talk during
previous attacksCampbell and Ducay argue that in the past medical staff provided Bell with his
inhaler meanwhile Bell asserts that corrections officers f@dyjiven him his inhaler. With
respect to the O.C. spray on Bell's face, which could have exasperatethhia,aBell points to
the conflicting testimony by Campbell and Ducaycesating a genuine issue becaGsampbell
states that Bell was decontaminated five miswtier he was secured in the chair and Ducay
said that Bell was decontaminated two and a half hours ldteese facts are material because
they illuminate whether Campbell and Dudayew that Bell was having an asthma attgek

disregarded his requedtsr an inhalerand did not decontaminate him, which could constitute
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deliberate indifference A reasonable jury could conclude based on the evidence that Campbell
and Ducay were deliberately indifferent, and therefore there is a genumgedabout thee
material facts.

Lastly, Campbell and Ducay’s argument that the regular checks oivBedl he was in
the restraint chair by Jail staff demonstrates a lack of deliberate indiffereesendbgo to a
material fact because Count Twaocuss only Campbell and Ducay ofetiberate indifference,
not medical staff or the Jail or any officers that allegedly checked onBwlCourt thus denies
Campbell and Ducay’s motions for summary judgment on Count Two because Bell has
adequately establishegiestions of fact for resolution by a jury.
1. Qualified Immunity

Finally, Campbell and Ducayrgue that the Court should grant their motions for
summary judgment because they are entitled to qualified immuilityey claim that because
Bell cannot estalish that they violated his constitutional rights, qualified immunity appBzdl
responds that summary judgment is inappropriate because there are genuine isaiegabf m
fact as to whether Campbell and Ducay violated his constitutional rightggvéxnment official
is protected byqualified immunity when viewing the facts in the ligmost favorable to the
plaintiff her conduct violated a constitutional right of the plaintiff and the constitutional right
violated was clearly established at thediof the alleged violationSee Jones v. Wilhelm, 425
F.3d 455, 460 (7th Cir. 2005)The official is entitled to qualified immunity “unless the Court
affirmatively answerdoth questions.” Id. As explained in Sections | and Bupra, there are
genuineissues of material facts that preclude the Court from holding as a matter ofataw th
Campbell and Ducay did not violate Bell's Eighth Amendment rights. Looking atttisputed

facts in the light most favorable to Bedl,reasonable jury could findtha Campbell and Ducay
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deprived him of his constitutional rights Bgting maliciously and sadistically in using excessive
force. They could also reasonably conclude that Ballthma attacks weie serious medical
condition and Campbell and Ducay welaiberatdy indifference to itby failing to provide him

his inhaler. Additionally, Campbell and Ducay do not contest that the standardbiidyliander

the Eighth Amendment for refusal to treat a serious medical condition or ecassiof force
was dearly established in November 201lh any event, it was clearly established at the time of
the altercation that the Eighth Amendment prohibits excessive use of doccdeliberate
indifference to a serious medical condition such as an asthma a8agle.q., Cooper v. Dart,
CaseNo. 10cv-04119, 2014 WL 3864068t *5 (N.D. Ill. Aug. 6, 2014)defendantsot entitled

to qualified immunity for deliberate indifference claim because Eighth Ament right was
clearly establisheth December 2009 araifactual questiomemained; Childressv. Mosher, No.

02 C 50211, 2003 WL 22956398 at *2 (N.D. Ill. Dec. 12, 2003) (no qualified immunity because
force used by defendants clearly violated Eighth Amendmelmt)sum, the Court finds that
Campbell and Ducayra not entitled to qualified immunity.

CONCLUSION

For the reasons explained therein, the Court denies Campbell and Ducay’s rfastions
summary judgment and holds that they are not entitled to qualified immunity. (Dkt. Nos. 81,

84.)

e B Btree

Virgigrd M. Kendall
United States District Court Judge
Northern District of lllinois

Date: 2/12/2016
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