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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

CHIQUITA NEWELL,
Plaintiff,
V.
ALDEN VILLAGE HEALTH

FACILITY FOR CHILDREN AND

)
)
)
)
)
) 12 C 7185
)
YOUNG ADULTS, INC., )
)
)

Defendant.

MEMORANDUM OPINION

CHARLES P. KOCORAS, District Judge:

This matter comebefore the Court othe motion ofDefendantAlden Village
(the “Village”) to dismiss the complaint oforo se Plaintiff Chiquita Newell
(“Newell”) pursuant toFederal Rules of Civil Procedure 12(b)(1) and 12(b)(6). For
the reasons set forth belpthe Village’smotion is granted in part and denied in part.

BACKGROUND

The following wellpleaded allegations are derived from Newellimended
complaint and the Court accepts them as true for purposes of the instant monon.
December 3, 2008the Village hired Newell as a habilitation specialist tcsists
residents with daily physical activitiesomeactivities requiring moderate to heavy

physical effort On April 17, 2010, Newell injured her arm while working tae
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Village and suffered an ulnaided triangular fibrocartilage complex (“TFCQ8ar.
Newell alleges shenow has mild carpel tunnel syndrome as a resuNewell
requested accommodations due toihgnmy, andthe Village complied by ptiing her
on lightduty status. After she toldthe Village of her injury Newell claimsthe
Village retaliated against her by assigning her to work with combative resident
Decemler 2010 she hired an attornfey a worker's compensation action against the
Village.

In February 2011, Newell reinjured her arm while working with a residedt
was placed in the laundgepartment until October 2011n October 2011, Newell
notified the Village that she would not bavorking for a few weeks duto her
grandmother’s passing and would return on October 25, 20hk.Village agreed
with her request, but Newell did not appear for work on Oct@beR6, 27, or 28.
Subsequently,the Village discharged Newell fornot having complied with
employment requirements. After Newell clarifiedtbe Village that she hadalled
off work on October 27he Village reinstated Newell as an employee on hgfiaitus
duty. On December 19, 2011, Newell inforntbad Village that becausef her injury
she was prohibited from any contact with residentduding lightduty status.

Newell providedthe Village with a doctor’'s notelated December 30, 2011
from HinsdaleOrthopaedics statinthat she was to return to modified work, but that
shemay not wak or interact with residents.The Village informed Newell that it
could not acommodate her work restrictiar no contact with residents atitht she
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needed to provide another doctor's note with modified working restrgctioAfter
Decenber 30, 2011Newell never returned to work #te Village’s facility, claiming
that she hatdeen toldhot toreturn.

On February 8, 2012, Newell filed aharge with the Equal Employment
Opportunity Commission (“EEOC; nlleging discmination based odisability, with
the latesinstance ofliscriminations havingtakenplace on December 21, 2010n
June 6, 2012, Newell was mailedhatice of right to suédrom the EEOC. A letter
from the EEOC dated April 23, 2013 verifies that there waterical eror made on
Newell’s initial EEOC form andhat based on her intakeugstionnaire, a retaliation
charge should have beameckedin addition to herFebruary 8, 2012isability
charge. However, during the 308ay amendment periooffered to Newell by the
EEOC shenever amended her EEOC charge form to add retaliation.

Newell filed asix-count amended complaint agairibe Village on May 8,
2013. Newell's complaint alleges thdte Village: (i) wrongfully terminated her
employment; (ii)failed to promoteher; (iii) failed to reasonably accommoddter
disability; (iv) failed to stop ongoing harassment; ¢eXaliated against her; and
(vi) discharged her in taliation under lllinois commokaw. Newell explicitly seeks
recoveryunder the Americans with Babilities Act (“ADA”), 42 U.S.C. § 12101
eteq. She also alleges claims of retaliation and failure to etgging harassment.
The Court construes Newell's failure to stop ongoing harassohangeas a hostile
work environment claim. The Court will evaluate Newelétaliation and hostile
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work environment claims as though they had been brought pursuant to the Civil
RightsAct of 186, 42 U.S.C8 1981 and Title VIl of the Civil Rights Act of 1964,
42 U.S.C82000eetseq Seeluevano v. WaMart Stores, InG.722 F.3d 1014, 1027
(7th Cir. 2013) ‘reminding courts to construe pro se complaints liberally and hold
them to a less stringent standard than formal pleadirajsed by lawyers”) (citation
and internal quotation marks omitted).
LEGAL STANDARD

Under Rule 12(b)(1), the plaintiff bears the burden of establishing that thte cour
has jurisdiction over its claimsUnited Phosphorous Ltd. v. Angus Chem., G22
F.3d 942, 946 (7th Cir. 2003) (dxanc). The court may consider matters outside of
the complaint in ruling on a motion to dismiss for lack of sukjeatter jurisdiction.
Ezekiel v. Michel66 F.3d 894, 897 (7th Cir. 1995). A Rule 12(b)(6) motion to
dismiss tests the legal sufficienof the complaint and not the merits of the case.
McReynolds v. Merrill Lynch & Co., Inc694 F.3d 873, 878 (7th Cir. 2012). The
allegations in a complaint must set forth a “short and pdsatement of the claim
showing that the pleader is entitled to relief.” Fed. R. Ci&(®)(2). A plaintiff need
not provide detailed factual allegations but must pmwaagh factual support to
raise herright to relief above a speculative leveBell Atl. Corp. v. Twombly550
U.S. 544, 555 (2007). A claim must be facially plausible, meaning that thengeadi
must allow the court to draw the reasonable inference that the defendableigdr
the purported misconducishcroft v. Igbal556 U.S. 662, 678 (2009). “Threadbare
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recitals of the elements of a use of action, supported by mere conclusory
statements,” are insufficient to withstand a motmulismiss under Rule 12(b)(6).
at67/8.
DISCUSSION

|. ADA Claims

Newell alleges thathe Village wrongfully terminated her employment and
failed to reasonably accommodate her disabilithe Village contends that Newell
does not have a claim because her injury does not coastittisability within the
meaning of the ADA. The ADA prohibits employment discrimination “against a
qualified individual with a disability because bktdisability.” 42 U.S.C. § 1212(a).
For a plaintiff to establish a violation of the ADA, shmist demonstrate that she:
(i) is “disabled” wthin the meaning of thADA, (ii) is qualified to perform essential
functions of the job, with or without reasonable accadations by her employer;
and (ii) has suffered an adverse employment action as a resuét dfsitrimination.
Basden v. Profl Transp., Inc714 F.3d 034, 1037(7th Cir. 2013). To establish a
failure to accommodate claim, a plaintiff must show that gheis a qualified
individual who is disabled; (ii) the employer had knowledge of the disabihtyi&)
the employer failed to make reasonable auoodations for the disabilityCloe v.
City of Indianapolis 712 F.3d 1171, 1176 (7th Cir. 2013)lhe ADA defines a
“disability” as “a physical or mental impairment that substantiallytérane or more
of the major life activities of such individual42 U.S.C. § 12102(2).
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An impairment is a disability if it “substantially limits ¢hability of an
individual to perform a major life activity as compared to most people in theajener
population.” 29 C.F.R. 8 1630.2())(ii). However, the ADA explitly notes in the
same section that not every impairment constitutesadbitity. See id Althoughthe
Village cites Seventh Circuit case law on chronic and teampadisabilities, those
cases revolve around alleged discrimination that occurred priothaoADA
Amendments ActPub. L. No. 11825, 122 Stat. 3553 (2008).

In the instant casé\ewell alleges that she suffered a TFCC tear, resulting in
mild carpel tunnel syndrome. Construing Newell's allegetiin the light most
favorable to her, Newell sastated a colorable ADA clajrand the extent of her
disability is a question of factThe Court declines to delve into the various factual
disputes inherent in whether and to what extent Newell is disabled, how sheemas
accommodated, amwhether thee accommodations weereasonable. Issues such as
these are normally reserved for the sunymadgment stage of litigation. Therefore,
theVillage’'s maion to dismisss deniedwith respect to Newell's ADA and failure to
accommodate claims.

II. Hostile Work Environment, Failureto Promote and Retaliation Claims

Newell allegesthat (i) the Village failed to promote her; (ii) failed to stop
ongoing harassant and (iii) retaliated against herThe Village argues that these
claims should be dismissed laese they are not reasonably related to her initial
EEOC charge of discrimination based on disability. Niewell’s initial charge of
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discrimination form against the Village filed with the EEOC, Newell checked
“discrimination based on disability” and indied that theatest date of discrimination
had beenDecember 21, 2011 She received the right to sue from the EEOC for
disability discrimination on June 6, 2012. Attached to her amended complaint,
Newell provides a letter from the EEOC dated April 23, 2013 stating that weess a
clerical error made on her initial EEO@Garge of discrimination form artiat based

on her intake questionnaire, the EEOC should have checked “discriminatezhdras
retaliation” as well as “discrimination based on dikgfi. It is important to note that
Newell did not amend her EEO€hargeform to include a retaliation charge during
the 300day period allotted to her.

In an employment discrimination case, a plaintiff can only bring allegations
that she included in her administrative charge of disoation or that are like or
reasonably related to the allegations of the cha@pavley v. Indiana Uniy.276 F.3d
301, 313 (7thCir. 2001). The purpose of this requirement is weghe employer
notice of the complaining party’s allegations of wrongdoing and for the EEOC to
conciliate thoseomplaints Id. at 31314. Administrative charges should be liberally
construed, for they are often drafted by individuals suitithe assistance of counsel.
See Eggleston v. Chi. Journeymen Plumbers’ Local Union No. 13Q, @5AF.2d
890, 906 (7th Cir1981).

In the case at bar, Newell did not mention failure to promote or hostile work
environment at all during her intake meeting with the EEOThough Newell
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provides a declaration from the EEOC claiming it made a eleeicor by failing to
check“discrimination based on retaliation”, she signed the EEOC clzargenade no
effort to amend the charge to include retaliatiother claims for over a yeail his
court is “not impressedith [Newell's] late attempt to correct a potential errortbe
[EEOC] charge form.” SeeDactelides v. S. Bend Cmty. Sch. Cpiyo. 3:12CV-
230-CAN, 2013 U.S. Dist. LEXIS126652, at*18 (N.D. Ind. Sept. 5, 2018dne of
the additional claims igeasonably related to her initial disability discrimioat
charge, and the claims are therefore dismissed.

[11. Common Law Retaliatory Discharge Claim

Newell dlegesretaliatory discharge unddtinois common law. The Village
arguesthat this count fails becausé) the Court lacks jurisdiction over Newell’s
disability claim and (ii) the Village never discharged Newell, but instead Newell
essentially resigned when she failed to returthéVillage’s facility after December
30, 2011. The Court agrees ttae Village did not discharge Newell; rathé&tewell
simply faied to report back to work. Thuse Court construes Newell’'s clamsone
of constructive retaliatory discharge.

Generally, courts have defined constructive discharge as instances where
“employers made the work environment so inhospitable for teteat employee that
he or she was effectively forced to resightidwig v. C & A Wallcoverings, Inc960
F.2d 40, 43 (7th Cir. 1992)However lllinois courts have yet to accept constructive
retaliatory discharge as a cause of acti@eeGrey v. FirstNat’l Bank of Chi, 523
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N.E.2d 1138, 1143 n. 2 (lll. App. Ct. 1988) (“ ‘[C]onstructive discharge isamot
actionable concept’ in regard to retaliatory dischajgeri the instant caseNewell
does not allege she wdschargedy the Village, but told not taeturnto the facility
until she provided another doctor’s certificate with modified workingiotisins that
would allow her to come into some contact with resideftserefore sinceNewell's
only feasible cause of action nstructiveretaliatory discharge, which isot
recognized by lllinois courts, this claim must be disnidsse
CONCLUSION
For the foregoing reasorbe Village’s motion to dismiss is granted in part and

denied in part.

Charles P. Kocoras
United States District Judge

October 17, 2013
Dated:




