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UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JIMMY JENKINS,

Raintiff,
CaseNo0.12C 7273
V.
JudgdoanB. Gottschall
WHITE CASTLE MANAGEMENT CO.,

Defendant.

~ ~—~

MEMORANDUM OPINION & ORDER

Plaintiff Jimmy Jenkins brings a complasgainst White Castle Management Company
(“White Castle”) for violations of the Faltabor Standards Act (“FLSA”), 29 U.S.C. § 2Gi,
seq, the lllinois Minimum Wage Law (MWL"), 820 Ill. Comp. Stat. 105/1et seq. and the
lllinois Wage Payment and Collection Act (“IWPCA”), 820 Ill. Comp. Stat. 11&{1seq. on
behalf of himself and others similarly situatedenkins alleges that White Castle improperly
reduced his wages and failed to pay him for evertwork. Jenkins also alleges that White
Castle retaliated against himrfprotesting these violations. nkins seeks to bring his FLSA
claims as a collective action and seeks class-action treatment pursuant to Federal Rule of Civil
Procedure 23 for his lllinois state-law claimdenkins now moves to ogpel White Castle to
answer his discovery requestss explained below, the courtagits the motion in large part.

|. BACKGROUND

The court begins with a summary of Jenldralegations. Jenkins was an employee of

the Dolton, lllinois White Castle restaurdnt-e claims that he was not paid for all of the time

he worked because he was required to work effctbck at the end of his shift, his overtime was

! Jenkins’s motion to compel indicates that he now works at a different White Castle location.
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improperly “rolled” into his subsequent weekwurs, and he was required to “repay” White
Castle for “drawer shortagesHe also claims that he suffereetaliation, inaiding suspension,
when he protested these practices.

Jenkins further claims that the Dolton, Illisdivhite Castle had a practice of requiring its
employees to pay for business expenses sudhaager shortages, which reduced the employees’
wages to such a degree that they failed to rikeebis wage law or FLSA requirements. On
behalf of a class, Jenkins asserts claims puntsto the IMWL (Count I), and the IWPCA (Count
II), based on the alleged requirement that emplo{fegmy” expenses such as drawer shortages.
Jenkins also brings a colleativaction under the FLSA (Count)lio recover unpaid wages for
overtime work, work performed “off the clockdnd wages lost due to repayment of drawer
shortages. Jenkins assertdidonal claims on behalf othe class under the doctrines of
guantum meruit (Count IV) and unjust enrichm@ount V). Jenkins stas in the complaint
that his “[c]laims are limited tthe Dolton White Castle location, asppears that the policy and
procedure of repayment is the unwritten policy and procedure of only one manager at this one
location.” (Compl. § 26.) He alleges thhe practice affected all Dolton employeesd. t
45.) He estimates that there areléast 200 persons in the classld. @t 1 30.)

The court scheduled discovery to closedoity 31, 2013. (ECF & 12.) Because the
parties expressed an interespursuing settlement discussions (efhdid not prove fruitful), the
discovery deadline was extenddAugust 30, 2013 (ECF No. 25), and then to September 30,
2013 (ECF No. 28). Jenkins filed this motionctimpel on September 5, 2013. He argues that
in answering his document requests and intetosigs, White Castle limited its responses to
information pertaining only to Jenkins himself, refusing to answer requests for documents

pertaining to the putative Rule 23 and FL8pt-in classes of Dolton employees.



I1. LEGAL STANDARD

The federal rules permit liberal discovery in &ior to facilitate the trial or settlement of
legal disputes.Bond v. Utreras 585 F.3d 1061, 1075 (7th Cir. Z2)0 “Parties may obtain
discovery regarding any nonprivileged matter thaelisvant to any party'slaim or defense. . . .
Relevant information need not be admissiblehat trial if the discovery appears reasonably
calculated to lead to the discovery of admisséiilence.” Fed. R. Civ. P. 26(b)(1). A district
court exercises substantial discretion in rulamga motion to compel, and may fashion a ruling
appropriate in light of the circumstancestioé case and the arguments of the partiége v.
United Airlines, Inc. 95 F.3d 492, 495-96 (7th Cir. 1996). eTbourt thus endeavors to strike a
balance between protecting a party from undulydensome discoverynd ensuring that the
opposing party has all available documentsliko lead to relevant evidence.

[11. ANALYSIS

A. General Objections

The court will first address White Castle’s broad arguments about the appropriate scope
of discovery, then examine JenKmsactual requests. White Castle argues that Jenkins seeks to
embark on “a virtually unlimited fishing erdition” that goes beyond the scope of his
complaint. As Judge Schenkier has aptly dptke “fishing expedition” argument is unhelpful:

It is part and parcel of the discoyeprocess for partieso make discovery

requests without knowing what they will get, or indeed, whether they will get

anything at all. In that sense, mossalvery involves an element of “fishing.”

Thus, to conclusorily label a discovery reguas a “fishing exption” does little

to advance the discussion; the more appate inquiry (to continue with the

fishing metaphor) is how big a pond is thquesting party allowed to fish in, and

what may the requesting party fish for.

Whiteamire Clinic, P.A., Inc. v. Quill CorpNo. 12 C 5490, 2013 WL 5348377, at *6 (N.D. lll.

Sept. 24, 2013). The pond at issue here is Wlatgtle's Dolton location.White Castle argues



that because Jenkins’s claims are limiteth® Dolton location and the conduct of one manager
there, Jenkins is not entitled to seek documatisoriginate outside of the Dolton location.

The scope of a claim, however, is not resegily identical to t scope of relevant
discovery. See Oppenheimer Fund, Inc. v. SandéB¥ U.S. 340, 351 (1978) (“[D]iscovery is
not limited to issues raised by the pleadings, fecalery itself is designed to help define and
clarify the issues.”). Even if Jenkins's allegas are limited to the Doliofacility, there may be
managers outside of the Dolton location (amgaregional supervisorsior example) with
documents relevant to conduct that occurreth@tDolton location. Jenks is not barred from
seeking documents relevant to the allegeddaonhat Dolton merely because the issues were
discussed by higher-level management or withgesfp multiple White Castle locations. He is
entitled to responsive documents both fr@olton-level management and from area and
regional managers with respect to these topics.

White Castle also argues that no class or cille action has been certified in this case,
and that Jenkins is therefore not entitled to me@ertaining to other employees at the Dolton
restaurant, such as work schedulpersonnel files, wage ratemd records of terminations.
White Castle does not object specifically toy garticular production requests—rather, it makes
a blanket argument that it need not pro\adg discovery about other Dolton employees because
no class or collective action has been certified.

In this district, FLSA collective actiongenerally involve a twatep process. The
plaintiff must first show that other similarlyituated employees are potential claimangee,
e.g, Russell v. lll. Bell Tel. Cp575 F. Supp. 2d 930, 933 (N.D. Ill. 2008)ielke v. Laidlaw
Transit, Inc, 313 F. Supp. 2d 759, 762 (N.D. lll. 2004). do so, “the plaitiff must make ‘a

modest factual showing sufficient to demonstrate they and potential @intiffs together were



victims of a common policy or plan that violated the lawRussell 575 F. Supp. 2d at 933
(quoting Flores v. Lifeway Foods, Inc289 F. Supp. 2d 1042, 1045 (N.DIl. 2003). If the
plaintiff can make this showing, the courtyneonditionally certify a collective action, and the
plaintiff may send notice of the suit to similadijuated employees who may choose to opt in as
plaintiffs. Heckler v. DK Funding, LLC502 F. Supp. 2d 777, 779 (N.D. Ill. 2007).

This means that to pursue a collective actimmkins needs to show that there are other
potential plaintiffs who are similarly situated bam. Because White Castle denies that it had
common policies giving rise to his claims, wél need discovery tanake this showing.See
Molina v. First Line Solutions LLC566 F. Supp. 2d 770, 786 (N.D. Ill. 2007) (“Unless
defendant admits in its answer or briefs that other similarly situated employees exist, plaintiffs
cannot rely on their allegatioagone to make the requireaodest factual showing.”).

In the class-action context, meanwhile, ¢suoutinely allow pre-certification discovery
for the purposes of defining the class and tifjgng how many similarly situated employees
exist. See e.g.Chavez v. Hat Wor|dNo. 12 C 5563, 2013 WL 1810137, at *2-3 (N.D. Ill. Apr.

29, 2013) (requiring payroll information to be prodd to allow plaintiff to identify whether
other potential class membaeavsre similarly situated\Vhiteamire Clini¢ 2013 WL 5348377, at
*6 (requiring defendant to allow plaintiff to imagts hard drives to determine who was sent
unsolicited facsimile advertisements in depgone Consumer Protection Act case).

In sum, given the burden a plaintiff bears to define the class and identify a policy or
policies common to the class pursuant to both Rule 23 and the FLSA, Jenkins will need
discovery to pursue his classdacollective action claims. Whit€astle may not contest class
and/or collective action certificath while denying Jenkins discovemievant to whether a class

or collective action should be certified.



B. Discovery Requests

The court now turns to Jenk’s specific requests. It notes that White Castle’s
opposition to the motion to compel includes lesmttwo pages addressing the actual discovery
requests and does not include specific objectionsatticular requests. White Castle instead
relies entirely on the blanketgarments summarized above.

Jenkins asks the court to compel Whifastle to produce the following discovery
regarding communidens by White Castle management:

1. All communications from White Castle agewnliscussing drawer shortages, “rolling” of
time, overtime, and off-the-claavork. (Document Request 4)

2. Any and all notes, e-mails, memorandums or any other writing prepared by the
Defendant and sent to its vawis locations that concernutth on and/or directly discuss
the Plaintiff's claims or Defendanttefenses. (Document Request 16)
3. All communications from any employee qtiesing, disputing, objecting or otherwise
protesting the payments for drawer shortag®r all lllinois locations. (Document
Request 36)
The motion to compel is granted as te@ tbommunications by employees or management
discussing drawer shortages, “rolling” of timeyertime, and off-the-clock work. For the
reasons discussed above, these oheris are relevant to Jenkis€laims, regardless of whether
they were prepared specifically in responsestents at the Dolton location. The motion to
compel “any and all” communications that discdeskins’s claims or White Castle’s defenses,
however, is vague and overbroad. The motidhesefore denied as to that request.

Jenkins also seeks the following discovesjated to employees at the Dolton White

Castle location:

1. All documents showing the name, job titledamage rates of employees who work or
worked at the Dolton location. (Document Requests 6, 32)



2. Lists of current and former employeby name, address, phone number, and email
address, dating back five years prior te fing of the complaint. (Document Requests
9, 10; Interrogatory 6)

3. All documents which reflect the actual hours employees at the Dolton location worked
for each week during the last tergears. (Document Request 14)

4. Documents demonstrating off-the-clock wankrolling of hours or compelled payments
by any employee at any time. (Document Request 7)

5. Notices of termination during the last two ygaand all discipline and/or terminations
issued to any Dolton employees for the fallog: working off-the-clock; not fulfilling
work duties in time ‘allowed’; drawer shages; working overtime; excess overtime;
excess labor budgets; @vbudgeted amount of work howsovertime hours; rolling of
employee work time; any other reason I&ied above. (Document Requests 12, 26)

6. Personnel files for all Dolton employees foe tlast two years, and for all employees
disciplined for working overtime, wonkg beyond their scheduled hours, drawer
shortages, or rolling hours. (Document Request 34)

7. Identities of all employees ordered to pay deashortages, disciplined or terminated for
drawer shortages, rewarded for not havingwdir shortages, disciplined or terminated
for working off the clock, disciplined orterminated for “rolling” work time.
(Interrogatory 8)

For purposes of defining the class, Jenkinsnistled to know the number of employees
who work or worked at the Dalh location and what their job tideare or were. To the extent
that he seeks “all” documents containing sudormation, however, the request is too broad.
White Castle is not required to produseerysuch document containing this information; a list
of the employees and theatj titles is sufficient.

Hours worked and wage rates at the Dollocation are also relevant to the claims
Jenkins asserts. Wage information is potentisdéigsitive and may not want disclosure in all
circumstances.See, e.g.Smith v. City of Chi.04 C 2710, 2005 WL 3215572, at *2 (N.D. Ill.

Oct. 31, 2005) (explaining that salary disclosaray violate the privacy of employees). The

clear relevancy of such information to Jenkins’s theory of tlase, however, outweighs the



privacy concerns. Hour and wage informatpmrtaining to the Dolton employees is therefore
discoverable, subject to the entry of a protective order.

Jenkins also requests personal informaéibout all Dolton employees. “In considering
the disclosure of records of non-parties in digegycourts balance theiypacy concerns of the
non-parties against the relevancy of the documentarango v. Landry’s, In¢.2013 WL
3671704, at *2 (N.D. Ill. Jy 12, 2013). Plaintfs are entitled to @ntact potential class
members to obtain information about the merits of the c&ee generally Gulf Oil Co. v.
Bernard 452 U.S. 89 (1981). But a defendant is typically required to provide the name and
contact information for all class members,sait a showing of relancy to the case.
Oppenheimer Fund, Inc437 U.S. at 354. Jenkins’s requests@rerbroad. White Castle is not
required to produce the contactdanmation and personnel file @very employee, as this goes
beyond the information required to identify thige of the class and whether a common policy
existed. Similarly overbroad is the request“fl’ notices of terminabn for “any other reason
not listed.” As many reasons for terminationsd@cipline are not relevant to this case, “all”
notices of termination are not discoverable.

Even so, Jenkins will need some discovery from Dolton employees to show the existence
of a common policy, as required for preliminarytf@ation of a collective action, and to show
commonality and typicality, as gqaired to prevail on a motion for Rule 23 class certification.
Therefore, White Castle shall provide him identities and personnéles of employees who
were disciplined or terminated for reasons reféta Jenkins’s claims. Those are employees at
Dolton who were ordered to “repay” drawer shortage who were disciplined or terminated for
drawer shortages, “excess lalimrdgets,” working off the clocKrolling” work time, working

overtime or excess overtime, or working beyoreirtecheduled hours. Such documents will be



discoverable subject to a protee order. Some records ithe personnel files are likely
irrelevant to Jenkins’s aims. If the parties cannot agreet@she content of the personnel files
that will be produced, White Castle may raiseeohpns to the production of certain records.
Finally, Jenkins seeks discovery relevant to his individual retaliation claim:
1. All documents relating to Jenkins’s work sdhb& for the last two years, including all
email communications, all draft scheduled, ralquests by Jenkins or orders to him

relating to the scheduldDocument Request 40)

2. Schedules of all the managatslenkins’s current work lotan and at Dolton for the last
three years. (Document Request 38)

These documents are relevant to Jenkins’s ctiatethat his work sclile was rearranged in a
disruptive manner in retaliationrfis complaints, and theyeatherefore discoverable.
V. CONCLUSION
Jenkins’s motion to compel is granted in part, as outlined above. The parties are directed
to meet and confer with the goal of agreeioga protective order gevning the discoverable
evidence and to a schedule fesponding to the document regiseand interrogatories. The
parties shall file a proposed schedule anotgmtive order by Octobe22, 2013; if it is not

agreed, the filing shall idéify each party’s position on ¢hareas of disagreement.

ENTER:

K
JOANB. GOTTSCHALL
UnitedStatedDistrict Judge

DATED: October 17, 2013



