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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

United Statesf Americaex rel )
MARCEL WHITE, )
) No. 12C 7347

Petitioner )

) Hon. Virginia M. Kendall
V. )
)
MICHAEL ATCHISON, Warden )
Menard Correctional Center, )
)
Responde )

MEMORANDUM OPINION AND ORDER

PetitionerMarcel Whitebrings this petition for a writ of habeas corpus pursuant to 28
U.S.C. § 228. Heis incarcerated ahe Menard Correctional Center in Menard, Illinois, where
he is in the custody of Michael Atchison, the warden of that facilkyjury convicted himof
first degree murder720 ILCS § 5/91, and home invasion, 720 ILCS 8§ 5/69n 2005 Heis
currently serving aseventyfive yearsentence For the following reason&Vhite’s petition is
denied.

FACTUAL BACKGROUND

On May 8, 2002" White (ak.a. “Duke”), James Mitchell (&.a. “Pooh Butt”), and
Christopher Peoples entered the apartment of Ninner Powers and her husband, Brian Campbell
to accuse Powers of selling drugs for a rival gang. (Dkt. Nd. @tlp. 23.) They demanded
that Powersgive them the money she maflem the sales She told them she did not have any

drugs or money.ld.) Mitchell then gave the order to “pop” handPeoples pulled a gun from

! The facts cited herein were established by the State court and are presunuetessieebutted by the petitioner
by clear anctonvincing evidence. 28 U.S.C. § 228rsnieks v. Smith621 F.3d 707, 713 (7th Cir. 2008).
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his coatandpointed it at Powers.Id.) Jus then, Campbell came to the door, and Peoples shot
him three or four times, killing him.Id. at 3-4.)

Powers quickly grabbed her deceased husband‘sald&er revolver from the flooand
the three men fled. Id. at 4.) When police arrived, Powers provideditheith the nicknames
and addresses of White and Mitchgglecause she had known them for more than 20)yaads
gave a description d?eoples.(ld. at 3-4.) Police lateraskedPowers to identify the men using
somephotographsindshe was able taentify all threeof them. (d. at 4.)

A witness for the State, Antonio Rogers, testified that he knew Powers, and that on the
night of the shooting, he saw White, Mitchell, and a third person standing on Powers’s porch.
(Id.) White stipulated that Rogers told Detective Timoigtan that he saw “the guy” “fiddling
with something with his right hand” and that it looked like he was “trying to keep a gun from
falling out of the coat pockét.(Id. at 5-6.) Rogerdestified thathe thensaw the three men go
inside, heard thegunslots, and sawthe three men exit the building.ld( at 4) Rogers also
testified that he hed\White say to Mitchell that, “Chris [Peoples] just shot duded.) (Powers
then came running out of her building, screaming that her husband had just beeidsho®.)(
Shortly thereaftefRogers saw White leaving the scemea car driven by his girlfriend.Id.)

After three days, Whiteaccompanied by counsélirned himself in to theolice (Id. at
20.) Chicago Police DetectivasolanandJohn Halbraninterviewed White two times. Id. at
5.) White’s counsel was present for thecondinterview but not thdirst. (Id.) During the
second interview, White admitted to going to Powers’s residence to confront her abogt sel

drugs in competition with his garoyt denied going in.Iq.)



PROCEDURAL BACKGROUND

White’s trial began ompril 12, 2005. (Dkt. No. 2113 at p. 2.) He was convicted of
first degree murder and honrevasionon April 14, 2005, andn May 27, 2005 wasentenced to
50 years for the first degree murder conviction, 10 years for the home invasiortioonand
15 years for the personal discharge of a firear(@kt. No. 23114 at p. 130, 263) White
directly appealed ik conviction on April 25, 2007, (Dkt. No. 2 at p. 1), andhe lllinois
Appellate Court affirmed on April 4, 2008. (Dkt. No.-21at pp. +2.) White then filed for a
petition for leave to appeal (“PLA”) with the lllinois Supreme Court, which den®deguest on
September30, 2009. (Dkt. No. 26.) On April 7, 2010, White filed gpro sepetition for
postconviction relief. (Dkt. No. 220 at . 8-12.) The trial court rejected his claims on July 2,
2010as “frivolous and patently without merit.ld¢ at26.) He appealed the decision on August
3, 2010. [d. at27-29.) Counsel was appointed to represent White on appeal, who soon after
filed a motion to withdraw pursuant Rennsylvania v. Finley481 U.S. 551 (1987). (Dkt. No.
21-7.) The appellate court grant¢ide attorney’s motion to withdrawnd affirmed White’s
conviction on December 9, 2011. (Dkt. No-2}) White did not file a PLA because he was
allegedly “not told of the appellate denial in timely manndisi€] was denied access to law
library to file PLA.” (Dkt. No. 1 at p. 3.)

White filed the present petition for a writ of habeas corpus on September 1322012
presentgour claims

1. “Whether, underStrickland when a defendant represented by counsel is first

interviewed without counsel, but is then interviewed a second time with counsel
present and counsel does not seek to suppress the defendant’s contradictory first

statement, then defendant’s right to effective assistance of counsel has been
violated”



2. “The trial court hypothesized a guiltyrdect that was never in fact rendered, in
violation of the jury trial guarantee. The lllinase good countule, as applied
in this caseestablishes a conclusive presumption as to the knowledge and intent
mental states for murder, and such a conclupresumption as to mens rea
element of an offense is a violation of due process and the right to trial by jury;”

3. “Whether the State’s use of other crimes evidence in the form of a photograph
taken when a defendant was previously arrested mayroduced at trial;”

4, “Whether the State may argue in closing that the defendant’s action of
surrendering himself to police while accompanied by counsel 3 days after his
alleged participation in the offense constituted consciousness of guilt.”

DISCUSSION

| neffective Assistance of Counsel

White argues that his counsel was ineffective for failing to suppressshsttement he
made to police, whictook place outside dhe presence dfis attorney The State counters that
the appellate court already edl on this argument and that this Court should defer tauhat
because it reasonably and correctly applied United States Supreme Court é&aghimg that
decision.

A habeas petitioner raising a claim of ineffective assistance of counsel that was
previously decided on the merits in state cq)t must satisfy the test for ineffective assistance
mandated bystrickland v. Washingto66 U.S. 668 (1984), and (2) the state court’s decisions
must fail 28 U.S.C. § 2254(d)’s deferential standard of reviSe&e Harrington v. Richted31
S.Ct. 770, 788 (2011Pole v. Randolph570 F.3d 922 (7th Cir. 2009). Thus, a federal court is
“doubly deferential” when reviewing a state court’s judgment on an ineféeeibsistance of
counsel claim.See Knowles WMirzayance 556 U.S. 111, 112 (200%tarrington, 131 S.Ct. at
788  The Strickland standard demands tha petitioner prove both that his counsel’s

performance was objectively unreasonable and that he suffered prejudicesak. &trickland



466 U.S. at 68488. To meet the prejudice component of tB&ickland test, Whitemust
demonstrate “a reasonableobability that, but for counsel’s errors, the result of the proceeding
would have been differentA reasonable probability is a probability suffisieto undermine
confidence in the outcome.ld. at 694. If a petitioner fails to satisfy one of t&trickland
elements, the other need not be considerdd. at 697 (“If it is easier to dispose of an
ineffectiveness claim on the ground of lack of suint prejudice, which we expect will often be
so, that course should be followed.”).

In addition, Section 2254(d)'s deferential standard of review forbids grantingasiab
relief on a claim adjudicated on the merits in state court unless the state deaitisn was
contrary to, or involved an unreasonable application of, clearly established United Stat
Supreme Court precedent, or was based on an unreasonable determination of inddhtts i
the evidence presented in the state court proceedag28 U.S.C. § 2254(d). A state court’s
application of federal law is unreasonable only if it strays “well outside the boesda
permissible differences of opinion.Woods v. McBride430 F.3d 813, 8147 (7th Cir. 2005)
(quoting Hardaway v. Young302 F.3d 757, 762 (7th Cir. 2002)). A decision is contrary to
federal law if it incorrectly expresses controlling Supreme Court gezdteor, “having identified
the correct rule of law, decide[s] a case differently than a materiallyafctndistingushable
Supreme Court caseConner v. McBride375 F.3d 643, 649 (7th Cir. 2004). Accordingly, this
Court will not grant habeas corpus relief on a claim adjudicated on the meadtstate court if
there is any possibility that faminded jurists cod disagree whether the state court’s decision

conflicts with Supreme Court precedeee Harrington131 S.Ct. at 786.



A. The Strickland Standard

The State argues that the appellate court applie8ttieklandtest correctly even though
it omitted “reasonile probability” from the “a reasonable probability that, but for counsel's
errors, the result of the proceeding would have been different” element whetitédrthe
standard. SeeStrickland 466 U.S. at 694. White does not contest that the appebatre c
applied the correcStricklandtest in ruling that his counsel was not ineffective for failing to
suppress White’s first statement to the police. Nor could he. The app=iiatt twice cited
People v. LopezB64 N.E.2d 726, 735 (lll. App. Ct. 2007 ¥hich stated the corre&trickland
test: “To establish prejudice, defendant must show there is a reasonableliyabakbi but for
counsel’s errors, the result of the trial would have been different.” (Dkt. Nb.a2pp. 10, 26.)
When a state cotiomits “reasonable probability” from the prejudice prong of $tieckland
standard but cites to cases that do include that language and applies itycatseothission
“does not render[] the decision ‘contrary t®trickland” Sussman v. Jenkin636 F.3d 329,
359-60 (7th Cir. 2011).

B. Prejudice

Pursuant tétrickland the state appellate court considered the prejudice prong of White’s
ineffective assistance of counsel claim firStrickland 466 U.S. at 697. The State contends that
the state appedite court properly applied tH&tricklandstandard and found that White was not
prejudiced when his attorney did not suppress White’s first statement to policeensmad
above, to show prejudice, White mudemonstrate a “reasonableopability that, but for
counsels errors, the result of the proceedings would have been different, such that the

proceedings were fundamentally unfair or unrelidbBlake v. United State323 F.3d 870, 879



(7th Cir. 2013). A “reasonable probability” means ttied eror was ‘Sufficient to undermine
confidence irfthe trial’s] outcomé. Id.

The appellate court found White was not prejudiced by his trial counsel’s condtwbf
reasons. First, White’s firsdtatement to the police (made outside the presence ae¥/hi
counsel) was less incriminating than the second statement (miaein White’'s counsel was
present).As such, it found that prejudi@®uld only potentiallyarise from the State highlighting
the inconsistency between the statemémtbe jury. But, sscond, he appellate coudoncluded
that this inconsistency could have bdaghlighted by the Stateven without Whites first
statement to the policeecausehe information contained in that statement was atswmitted
through the testimony of Powers and Rogers. This “eras[ed] any prejudicdiite. iDkt. No.
21-1 atp. 27.)

White was not prejudiced by his trial counsel’s failure to suppress Whit'sttement
to the police.White's ineffective assistance of counsel argument ighmatthe factual content of
his first statement to the polidearmed his defense, but rather that the juxtapositichextfvo
conflicting statements he made to the police could undermine his credibility wiftwyheThe
State highlighted the inconsistenciesvien White’s first and second statements to the police
two times both during itgebuttal to White’s closing argumenthe firstreferencementions the
inconsistency to rebut White’s argumémtlosingthathe did not know Peoples before the night
of the shooting. (Dkt. No. 214 at p. 217.)In the secondeferencethe State argues that White
was “lying” to the police because the statements diff@d. at p. 22526.) Although it is
possible theseredibility argumentsmpactedthe jury’'s impressiorof White, theimpact is
minimal given the substantial weigldf the evidence presented against him. This evidence

included eyewitness testimony from Powers and Rogers, as well as White’'snawipatory



statement that he was a member of a gang and was present at Powers’s apadenethiun
hostile premise of preventing her from dealing drugs in competition with his gémegrefore,
even ifWhite’s counsel suppressed the first stateraadtthe State was unable to attack White’s
credibility in its rebutal argumentthe results of the trial wouldot have been differentSee
Blake 723 F.3d at 879.Because White has failed to show he was prejudiced by his trial
counsel’s failure to suppress his first statement to the polic€ahe finds his trial consel was

not ineffective and does not disturb the staipellatecourt’s ruling.

[l lllinois’s “One Good Count” Rule

White also urgeghat lllinois’s “one good count” rule violates hittie process and jury
trial rights The Statecountersthat tre United States Supreme Court has already ruled that
similar statutory provisions do not run afoul of due procesSdhad v. Arizona501 U.S. 624
(1991). lllinois’s “one good count” ruletates thatwhere an indictment contains several counts
arising aut of a single transaction and a general verdict is returned, the effecttisetiafendant
is guilty as charged in each count to which the proof is applicatiedple v. Cardona634
N.E.2d 720, 723 (lll. 1994)And “when a defendant is charged &veral counts with a single
offense and multiple convictions have been entered, thedonenecrime’ doctrine provides
that judgment and sentence may be entendy @n the most serious offensend thatthe “less
serious offense should be vacate®&ople v. Smitl906 N.E.2d 529, 540 (lll. 2009).

White was charged with first degree murder and home invasion. The judge provided the
jury with four verdict forms, a “guilty” and “not guiltyform for eachcharge (Dkt. No. 21-14 at
pp. 16661.) The judge also provided interrogatories to the jury to allow them to determine
upon a findingof guilt for first degree murdervhetherWhite or someone for whom he was

legally responsible used a firearm in the commission of the crihdeat(16162.) The guilty



verdict form for the first degree murder charge did not ask the jury to specifir whthe three
theoriesit used to convict White (Dkt. 21-1 at p. 32. The judge subsequently sentenced White
to a prison term 050 years for first degree murddss years fopersonal discharge of a firearm,
and 10 years for home invasion i@ serveatonsecutively (Dkt. No. 2114 at p. 263.)Implicit
in White's sentence is thatptesumes (as required by lllinois Supreme Court precettett)he
jury convictedhim of the most serious offense, intentional murder. Thisiebecause a finding
of felony murder would have prevented the judge from issuing a consecutive sdntetiee
underlyingfelony of home invasion iWhite’'s case.SeeSmith 906 N.E.2dat 538 (stating that
the predicate felonyof felony murder cannot be the basis for a separate conviction or sentence,
but that such a restrictiatoes not apply to intentional or knowing murder).

In lllinois, a person is guilty of first degree murdeff,“in performing the acts which
cause the death: (1) he either intends to kill or do great bodily harm to that individualhear anot
or knows that such acts will cause death to that individual or another; or (2) he knowshhat suc
acts create a strong fability of death or great bodily harm to that individual or another; or (3)
he is attempting or committing a forcible felony other than second degree mur@érILCS §
5/9-1. Although there are three “types” of first degree murder enumerated irathe stfirst
degree murder is a single offense” and the three “types” are “merely differgattovaommit
the same crime.”"Smith 906 N.E.2d at 537. Applying the “one good count” rule to first degree
murder, when a general verdict of guilty is returned, “the defendant is prdgonbe convicted
of the most serious offensantentional murderso that judgment and sentence should be
entered on the conviction for intentional murder and the convictions on the less serious murder
charges should be vacatedSmith 906 N.E.2d at 54(citing People v. Davis899 N.E.2d 238,

244 (lll. 2008)).



In Schad the Suprem&ourtheldthat “a general verdict predited on the possibility of
combining findings of what can best be described as alternative menta| #tateone being
premeditation, the other the intent required for murder combined with the commissian of a
independently culpable felony” does not violate due proc&d. U.S.at 632. It added that,
“We see no reason. .why the [longstanding] rule that the jury need not agree as to mere means
of satisfying theactus reuslement of an offense should not apply equally to alternative means
of satisfyng the element ahens red Id. The lllinois “one good count” rule as applied to first
degree murder fits squarely within this reasoninfe three “types” of first degree murder
reflect the threedifferent mental statethe lllinois legislature soughto punish under that
heading. Notequiring the jury tagree ora defendant’'s mental state does not violh&Schad
Court’'srule that alternative means can satisfy a crime’s mental state elestfeoit violating
due process.

Thatthe use of a genalrverdict form led to a higher sentence for White because of the
presumption in lllinois that a conviction under a general verdict form is a convictianr thred
most seous offense does not alter this Courisalysis This isbecausdhe 50yearsentence
White received for the first degremurder conviction and the 10 years he received for home
invasion is within the 60 year maximum senteheecould have receivddr first degree murder
730 ILCS 5/5-4.5-20seeAbrams v. United State250 U.S. 616, 619 (1919We shall not need
to consider the udficiency. . .of the evidence introduced as to all of the counts of the
indictment, for, since the sentence imposed did not exceed that which might ldvefudybeen

imposed under any single couttte judgment upon the verdict of the jury must be affirmed if

10



the evidence is sufficient tsustain any one of the counts?”)The Court therefore finds that
White’s due process rights were not violated by the state court’s application ‘chthgood
count” rule in his conviction and sentencing.

. Due Process Claims

White also asks whether it was proper for the State to elicit testimony that suggests h
photograph was pulled from a police databasetlaenl toargue separateiy closing that turning
himself in after three days accompanied by counselidence of “consciousness of guiltlh
so doing, Whiteallegesno violations of any federal law oconstitutional rightthereby invoking
only state law questions of evidencEhe Statehus counters Ht these are questions of state law
and are not cognizable under federal habeas corpus review. It alsoiarthesalternativehat
the claims fail on their merits becaubere was no statement that the photograph came from a
police database, nor was there any argument in closing that Whitece@spanied by counsel
when he turned himself in to police.

Errors of state law are generally not cognizable under federal habgas aeview.
Estelle v. McGuirg502 U.S. 62, 668 (1991)“[I]t is not the povince of a federal habeas court
to reexamine stateourt determinations on statewv questions. In conducting habeas review, a
federal court is limited to deciding whethercanviction violated the Constitution, laws, or

treaties of the United S&s.” (citing 28 U.S.C. § 224)1) State law erros pertaining to the

2 In 2009, the lllinois Supremeddrt held that where “specific findings by the jury with regardh®e offenses
charged could result in different sentencing consequences, favorable &fethéasht, specific verdict forms must be
provided upon request and the failure to provide thenm igbase of discretion.’Smith 906 N.E.2d at 542This
ruling does not help White for two reasons. First,Shdthcourt specified that the specific verdict forms must only
be provided “on request,” and White did not request these formalat$econd, the case cannot retroactively apply
to argue that White’s trial counsel was ineffective for failing to makerequest because doing so was not the law
in lllinois until 2009, five years after White’s trial. Even if the niemw could be applied retroactively, the decision
to make this request falls within the realm of trial strategy that courtelaetant to questionSee, e.g.People v.
Calhoun 935 N.E.2d 663, 681 (lll. App. Ct. 2010) (citing cases).

11



admission or exclusion of evideneee cognizable by a federal court considering a habeas
petition if they violde due process, and such egwill only rise to thatlevel if they are so
serious that theYoffend[] some principle of justice so rooted in the traditions and conscience of
our people as to be ranked as fundaméntdMontana v. Egelhoff518 U.S. 37, 43 (1996)
(quotingPatterson v. New York32 U.S. 197, 201-02 (1977)).
In Perruquet v. Briley 390 F.3d 505, 509 (7th Cir. 2008 erruquetwas accused of
stabbing his wife’s allegklover to death. At trial, he soudiotenter evidence showing he acted
in seltdefense but was prevented from doing so when the trial court sustained the state’s
objection. Id. He was convicted of first degree murder and sentenced to life in pridoat
510. The lllinois Appellate Court upheld the conviction, and the lllinois Supreme Countedecl
to hear his appealld. He then filed a petition for a writ of habeas corpus, allegnegstate
court violated his due process rightd. The Perruquetcourt held thahis claim was cognizable
unde federal habeas review because:
The habeas corpus petition, along with the supporting
memorandum that Perruquet filedhes more than merely cite his
constitutional right to a fair trial. Perruquet has articulated the
theory of seHdefense that heighed to pursue; he has described
the evidence (both excluded and admitted) that supported that
theory; and he has argued that preventing him from pursuing the
theory of seHdefense likely resulted in the conviction of an
innocent person.Whatever gapshere may be in his petition and
supporting memorandumhe basic rationale of Perruguettue
process ayjument is readily discernible.

Id. at 512.

White’s Claims 3 and 4 ask: “Whether the State’s use of other crimes evider in t

form of a photograph taken when a defendant was previously arrested may be introdiedéd at tr

and “Whether the State may argue in closing that the defendant’s actionesidenimg himself

12



to police while accompanied by counsel 3 days after his alleged participatibie offense
constituted consciousness of guilt,” respectively. He makes no mention of argl fadeor
constitutional violation. Although White does not expressly label Claims 3 and 4 “due process”
violations, the Court construgso sehabeas corpus petits liberally. Jackson v. Duckworth
112 F.3d 878, 881 (7th Cir. 1997). However, untike petitioner irPerruquet White does not
“cite his constiutional right to a fair trial. Nor does he allege facts supporting an argument that
“offend[] some principle of justice so rooted in the traditions and conscience of our petple as
be ranked as fundamental,” such as the deprivation of an entire affirmative deférserime.
The Court therefore finds that White’s Claims 3 and 4 are notizalge on his petition for
federal habeas corpuslief.

Even if the claims were cognizalidee process violations, they would fail on the merits.
See Perruquet390 F.3d at 512 (“Byaying that Perruquet’s claim is cognizable, we are not
saying that itis necessarily meritorious. In that regard, one must draw a distinctionebetwe
claimsthat are cognizable in habeas proceedingsearmls that are cognizable.. .Whether the
errors that the trial court allegedly committed (if they were errors atiraleed were of
constitutional magnitude or were merely stiati® errors could only be assessed based on a
closer inspection of the underlying facts.”). They are discussed in turn below.

C. Photograph from Police Database

For Detective Halloran’s foundatiofor White’'s photograph(where he discussed its
origin) to rise to the level of a due process violation, it must be so prejudicial that it denied W
a “fundamentally fair trial” andproduced a significant likelihood that an innocent person has
been comicted” Howard v. O'Sullivan 185 F.3d 721, 7224 (7th Cir. 1999). When the

evidence in questiopertains to “past crimes,” White would have been denied a fair trialifonly

13



the probative value of thavidence Is greatly outweighed by the prejudice to the accused from
its admissiorf Woodruff v. Lang818 F.2d 1369, 1373 (7th Cir. 198&mphasis in original)
Mere prejudice is not enoughl. S. ex rel. Bleimehl v. CannoB25 F.2d 414, 20 (7th Cir.
1975)

In Bleimeh| the defendant was convicted of streamgn robberybased ona positive
identification by one witness, the victim, who was first abledemtify the defendantor police
usinga “mug booK' Id. at 415-16. At trial, the defendant’s counsel objected to itdrg the
mug book into evidence because it would imply the deferntihia criminal recordld. at 416.
Nevertheless,he trial court admitted thenug book into evidence, and no limiting instructions
were given to the jury regarding permissible infeemthat could be drawn from itd. The
defendant was convicted, and his subsequent appe#t® lllinois Appellate Court and the
lllinois Supreme Court were deniedld. The federal district court granted the defendant
petitioner’'s writ for habeas corpus based, in part, on the admission of the mug book, but that
decision was reversed by th®urt of Appealsn Bleimehl Id. at 415. As an initial matter, the
Bleimehlcourt noted:

[M]ug-shots are generally indicative of past criminal conduct, and
will likely raise the inference of past criminal behavior in the
minds of a jury. The doubleshot picture, with front and profile
shots alongside each other, is so familiar, fraranted’ posters in

the post office, motion pictures and television, that the inference
that the person involved has a criminal record, or has at least been
in trouble with the police,is natural, perhaps automatic.
Admission of mueshots, therefore, generally runs headlong into
rules of evidence prohibiting the introduction of remarks or
testimony regarding the petitioner's bad character or past criminal
record.

Id. at 416-17. It therefore found that error “may” have been committed because the junptvas

properly provided with limiting instructions, the photos contained references to tlee pol

14



department, and the mug book alluded to the defendant’s criminalldast.421. Nevertheless,

the Bleimehl court held that this error did not greatly outweigh the mug book’s probative value
becausdhe eyewitness being able to identify the defendant from a book containing 100 photos
“disposed of'theinsufficientidentificationdefenseut forth by the defendantd. at 421.

In White’s case, the risk forrgjudice was not outweighed by the probative value of the
photo the police pulled from their databadeegarding the phot®prejudicial effectit was not
identified expressly as a “mug shot,” nor was it provided to the jury in a book containing the
photos of other criminalsDetective Halloraralsodid notmention that White was previously
arrested or that he had a criminal recoee Hayes v. CarteP003 WL 21212598, at *15 (N.D.

lIl. May 23, 2003) (finding no prejudice to the defendant when “mug shot” was relevant to the
defendant’s identityand the officer's foundational testimony only briefly mentioned the
defendant was in a detained but did not refer to the photo as a “mug shot” or state that the
defendant had prior arrests)instead,Detective Halloranreferred to a “computer database
available to us,” but made no mention as to the type of database. The jury couledlsanably
concludedhe photo came frora database containing driver’s lieeninformation maintained by

the lllinois Secretary of State'¢ehicle Services Depment Even if the jurors suspected it
came from an electronic “mug book” and that White had been previously arrested, theg@roba
value far outweighs this prejudiciaffect. Powers was one of two eyewitnesses to the erime

she was present when the victim, her husband, was shot and killed by Pébglesedibility of

her identificationwas a centrato establisimg White’s guilt orinnocence, lending considerable

weight to its probative value. Therefore, White's Claim 3 also fails on the merits.
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D. Prosecutor’s Closing Argument

White allegeshis it was improper fothe Statdo arguethat White turning himself in after
three daysandin the presence of an attorney represented a “consciousness of ghit.State
replies thathe “consciousness of guilt” argument did not mention presence of counsel &nd wa
appropriate under lllinois law.

The United States Supreme Court developedstandard to e@termine whether a
prosecutor’s statements in a closing argument rise to the level of a dessraclation in
Darden v. Wainwright477 U.S. 168, 181 (1986) (en banc). First, “it is not enough that the
prosecutors remarks were undesiratieeven universally condemned;” instead, the comments
must“infect[] the trial with unfairnes$ Id. A trial becomes infected with unfairnesfien the
prosecutor's comments prejuditke defendant, a determination that can be reached after
considering: (1) whether the prosecutor misstated the evidence, (2) whether the remarks
implicate specific rights of the accused, (3) whether the defense invitedgponse, (4) the trial
court’s instructions, (5) the weight of the evidence against the defendant,)dhd (fendant’s
opportunity to rebut.”Ellison v. Acevedd93 F.3d 625, 636 (7th Cir. 2010) (quoting Howard v.
Gramley, 225 F.3d 784, 793 (7th Cir. 2000))he fifth factor plays heavily in the analysis
becausestrong evidence of guilt makes prosecutorial indiscretions dtneglosing argument
less likely to prejudice the defendaribarden 477 U.S. at 182Jnited States v. Gonzale233
F.2d 417, 432 (7th Cir. 1991).

In lllinois, a jury may consider evidence of flight as tending to prove g#tople v.
Lewis 651 N.E.2d 72, 93 (lll. 1995kiting People v. Herbert196 N.E. 821, 825 (lll. 1935))
Flight is properlyarguedwhen there is evidence that the defendant knew a crime had been

committed and that he may besuspectId. Here,the Stée presented evidence that White was

16



present wheitCampbellwas shot and thadhe police informed his mother that they were looking
for him. Having satisfied the requirement to argue flight as consciousness twftlgibtate
arguedin closingthat Whiteleaving the scene of the crime rather than, for example, waiting for
the police to arrive to provide them witlformation,shows that White “knows he’s guilty.1t

also argued that Whiterrned himself in after having three days to think about the b®wyould

tell police, that he had motivation to lie to the police, and that he turned himsetfanseehe
thought he could be the case and not because he was innocesatrded to clear his name.

The State’s closing argumenhakes no reference to White turning himself in
accompanied by his attorney. Although Whitaving an attorney with him when he turned
himself inwasin evidence(ld. at 78-79), at no poirt-during closingargumenir otherwise—
was Whiteimplicitly criticized by the State for invoking his right to counsdtven if the
implication may have been faintly present, the tw@rt instructed the jury that, “The evidence
which you should consider consists only of the testimony of the withesses and thits extich
the Court has received.”ld( at 139.) It also instructed the jury thd€losing arguments are
made by the attorneys to discuss the facts and circumstances in the case anlesbonfined
to the evidence and to reasonable iafees to be drawn from the evidence. Neither opening
statements nor closing arguments are evidence, and any statementnoerdrgwade by the
attorneys which is not based on the evidence should be disregartte@t142.)

Instead, light and “consausness of guilt” were smafiortionsof the State’s closing
argument. See People v. McNeat10 N.E.2d 480, 485 (lll. App. Ct. 1980) (“The evidence of
flight in this case was by no means overwhelming, but it was not relied upon bathdo® any
subsantial portion of its cas§. And the evidence against White was strong: eyewitness

testimony placed hinat the scene of an executistyle murder that ase over a dispute about
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who could sell drugs to which gangs and wheBecausethe State’s conscisness of guilt
argument does not infect White’s trial with unfairness and prejudice, the Courtttiaithe
State’s closing argument was not improper in this regard andAthdé’s due process rights
were not violated

V. Certificate of Appealability

Unless this Court issues a certificate of appealability, an appeal may not bedaken
United States Court of Appeals from ti@ourt’s judgment in éhabeasproceeding. See28
U.S.C. § 2253(c)see alsdolton v. Akpore730 F.3d 685, 697 (7th Cir. 2013yhe decision of
whether or not to grant a certificate of appealability is a screening device cuusetderve
judicial resources and prevent the Courts of Appeals from being overly burdernted wit
unmeritorioushabeas corpugetitions. SeeOuska v. Cahi#Masching 246 F.3d 1036, 1046 (7th
Cir. 2001) Courts may only grant a certificate of appealability when the petitiaseptesented
“a substantial showing of the denial of a constitutional rigl8’U .S.C. § 2253(c)(2kee also
Gonzalez v. Thalerl32 S.Ct. 641, 649 (2012)A substantial showing of the denial of a
constitutional right requires the petitioner to show that reasonable jurists @oaildobm to
debate whether the petition should have been resolved in a different manner or tatebe i
presented are adequate to entitle the petitioner to proceed further wiaitns. See Slack v.
McDaniel 529 U.S. 473, 475 (200Miting Barefoot v. Estellet63 U.S. 880, 893 (1983)).

White's claims aredenied orprocedural groundsWhen a courdismisses a petition on
procedural grounds, certificate of appealability “should issue when the prisoner shows, at least,
that jurists of reason would find it debatable whether the petition states a valid €ldma o
denial of a constitutional right and that reasonable jurists would find ital#bavhether the

district court was correct in its procedural rulingSlack,529 U.S. 485. “Where a plain
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procedural bar is present and the district court is correct to invoke it to dispose ofdha ca
reasonable jurist could not conclude eithet tha district court erred in dismissing the petition
or that the petitioner should be allowed to proceed furthketr.’at 484. Here, it is indisputable
thatthe state court properly decid€daim 1, Supreme Court precedent forecloses Clajrarizi
Claims 3 and 4 are nowtognizable under habeas corpus reviedccordingly, White has failed

to make a substantial showingtbe denial of a constitutional rigiandthe Court deniekim a
certificate of appealability for the clagmaised in hishabeaspetiton. See28 U.S.C. §
2253(c)(2);see also Gonzalg232 S.Ct. at 649.

CONCLUSION

For the reasons set forth above, the CderiesWhite’'s Petition for Writ of Habeas

Corpusanda certificate of appealability.

Virginid M. Kendall
United States District Court Judge

Northern District of lllinois

Date: December 4, 2013
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