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UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

UNITED STATES OF AMERICA,

V.
Case No. 12v-7926
STEPHEN T. WALTOWER,
Judge Sharon Johnson Coleman

N e N N N N N

MEMORANDUM OPINION AND ORDER

Before the Court ipro se petitioner Stephen T. Waltower’s motion to vacate, set aside,
or correct his sentence pursuant to 28 U.S.C. 8§ 2255. For the following reasons, the Court denies
Waltower’'sSection2255 motion and declines to certify any issues for appeal pursuant to 28
U.S.C. § 2253(c)(2).
Background

On September 7, 2007, Chicggalice officers executed a search warrant at the
apartment of Kimesia Gooden, petitioner Stephen Waltewkengirlfriend. Waltowe also
lived in the apartment. Waltower was not present during the search, but Ms. Gooden was on the
porch when the police arriveBolice Officer Chad Bauman searched the bedroom and recovered
the following items: a loaded Glock Model 19r8Himeter caliber emiautomatic pistol, serial
number GHP 572, with nine rounds offillimeter caliber bullets that was manufactured outside
of the State of Illinois that was found under the mattress; 222 plastic baggiesingradotal of
48.78 grams of cocaine basdlie form of crack cocaine that were found in a male’s athletic
shoe and in the pockets of a jacket in the closet; 37 rounds of various types of ammunition were
found in a small bag in the closet; a “drug ledger” and 11 documents and pieces otmail w

Waltower’'s name were found on the dresser; and a scale and grinder th&dwnereside a
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dresser drawer. Sergeant John Lucid, who also participated in the search ofdbenldednd
$640 in United States currency in the pocket of a jacket.

Waltower did not return to the residence after the search, which he learned atmout fr
Ms. Gooden. Ms. Gooden testified that she told Waltower that the police had found his gun. She
also testified that during a later conversation with Waltower about thehséaraske her to tell
the police that the gun was hers because of her lack of criminal history andatt@v&Y would
take responsibility for the drugs.

Police arrested Waltower on unrelated charges approximately one month afeartte s
Officers Bauman and Greenwood interviewed Waltower about the items recoveheddnjice
in the search. Officer Greenwood advised Waltower oMiianda rights and testified that
Waltower voluntarily spoke with the officers. When Officer Greenwood asketbWl about
the gun, he told the officer that he purchased the gun for $300 or $400 from someone named Jeff,
who also went by “Joe” and resided in the 600 block of North Lawler in Chicago. Waltiswer a
claimed that he was holding the drugs thatgbkce recovered for someone else.

A federal grand jury returned a threeunt indictment followed by a superseding
indictment charging Waltower with possession with intent to distribute 50 grams @iofmor
cocaine base in the form of crack cocaine iation of 21 U.S.C. § 841(a)(1) (Count I);
possession of a firearm in furtherance of a drug trafficking crime in mnolat 18 U.S.C. §
924(c)(1)(A) (Count I1); and being a felon in possession of a firearm in vwaolafiU.S.C. 8§
922(g)(1) (Count I1I).

On April 16, 2008, Waltower moved to suppress items recovered by the Chicago Police
Department in the search of an apartment, pursuant to a warrant, arguing Weatrame was not

supported by probable cause. The district court denied Waltower’s suppression motioa on J



1, 2009. Waltower proceeded to trial on the charges in the second superseding irndictment
conspiracy to possess with intent to distribute and to distribute 5 grams or moraioé dmase

in the form of crack cocaine and a detectablewmhof heroin in violation of 21 U.S.C. § 846
(Count I); possession with intent to distribute 5 grams or more of cocaine bhsdamb of

crack cocaine in violation of 21 U.S.C. § 841(a)(1) (Count Il); possession of a firearm i
furtherance of a drugadfficking crime in violation of 18 U.S.C. § 924(c)(1)(A) (Count Ill); and
being a felon in possession of a firearm in violation of 18 U.S.C. § 922(g)(1) (Cou@nV).

June 10, 2009, the jury found Waltower guilty of Count Four (felon in possession) and acquitted
him of the remaining counts.

In preparation for sentencing, the United States Probation Office (“USBBmitted a
Presentence Investigation Report (PSR). After sentencing the USP&eatepcorrected PSR to
reflect a correction to Waltower’'siminal history category calculation. Relying on the
November 2008 Guidelines Manual, the USPO calculated Waltower’s adjusted tdfiesises
30 and his criminal history category as Ill. Based on the calculations tisegdGuidelines
range was 121 to 151 months’ imprisonment. However, because the statatonyum
sentence for the offense of conviction was 10 years, pursuant to 18 U.S.C. § 924(a)(2)Qhe USP
determined that the advisory Guidelines range was limited to 120 months.

On November 8, 2009Valtower’s counsel filed a sentencing memorandum in which he
challenged, among other things, the USPO’s feuel enhancement under Guideline 8
2K2.1(b)(6) for possessing a firearm in connection with another felony offensengatiat
Waltower was acdtied of the narcoticselated offenses, and that the testimony of Ms. Gooden
regarding petitioner’s drug trafficking should not be credited by the distat. The

memorandum also contained arguméatsa sentence five years below the maximum tensyear



imprisonment based on: (1) his period of incarceration for four months when he faced identical
charges by the State; (2) his conduct while on home confinement; (3) his requiesst liosid be
revoked before his sentencing date so that he could beginghis term of incarceration; (4)

his lifelong struggle with substance abuse; (5) his upbringing surrounded lsyajahdrugs;

and (6) his rapport with defense counsel.

On November 12, 2009, the district court held a sentencing hearing. Waltower’s counsel
reiterated his challenge to the fdavel enhancement under § 2K2.1(b)(6). The court rejected
the argument and adopted the USPQO'’s calculations, finding that Waltower’s gdeaisge was
121 to 151 months, limited by statute to 120 months. The court sentenced Waltower to 120
months’ imprisonment. Waltower appealed his sentence, arguing that thet daatrt erred in
relying on acquitted conduct to calculate his guideline range and imposisgniesce.

Waltower also argued that his trial counsedd have moved to suppress his posest
statements and the district court should not have admitted the statements. The Semxghth C
Court of Appeals affirmed his conviction thS v. Waltower, 643 F.3d 572 (7th Cir. 2011), but
left Waltower’s argment regarding the postrest statements for collateral review.

In hispro se Petition to Vacate, Set Aside, or Correct Sentence by a Person in Federal
Custody, pursuant to 28 U.S.C. § 2255, Waltomakes three arguments for relief from his
sentence: (1) he claims his trial counsel was ineffective for failing to toomgppress
Waltower’s postarrest statements to Chicago police officers regarding the gun and cgarcoti
retrieved in the search; (2) he claims his trial counsel was ineffective because tieadglia
the factors that would allow the court to sentence him below the guideline; andc(&8ninethat
the district court improperly relied on acquitted conduct in calculating his semjeange.

Legal Standard



“[R]elief under§ 2255is an extraordinary remedy because it asks the district court
essentially to reopen the criminal process to a person who already has had amiyppartull
process.’Almonacid v. United Sates, 476 F.3d 518, 521 (7th Cir. 2008 also Bousley v.
United States, 523 U.S. 614, 621, 118 S.Ct. 1604, 140 L.Ed.2d 828 (1998). Sectiome2i255
“is available only when the ‘sentence was imposed in violation of the Constitutionsoofaliae
United States,’ th court lacked jurisdiction, the sentence was greater than the maximum
authorized by law, or it is otherwise subject to collateral atta@kZala v. United Sates, 545
F.3d 517, 521 (7th Cir. 2008) (quoting 28 U.S.C. § 2255
Discussion

This Court willfirst address Waltower’s ineffective assistance of trial counsel claims. To
prevail, Waltower must demonstrate that his that (1) his trial attorney’s perfocerifeil below
an objective standard of reasonableness,” and (2) “but for counsel’'s unproflessimsathe
result of the proceeding would have been differefttitkland v. Washington, 466 U.S. 668,
688, 694, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). A court’s “review of an attorney’s
performance is highly deferential and reflects a strong presumption thatit®uaosduct falls
within the wide range of reasonable professional assistavicdian Li v. United Sates, 648
F.3d 524, 527-28 (7th Cir. 2011). To establish prejudice, Waltower must show that his trial
counsel’s errors were “so serious asléprive the defendant of a fair trial, a trial whose result is
reliable.”Morgan v. Hardy, 662 F.3d 790, 802 (7th Cir. 2011) (quotfagckland, 466 U.S. at
687, 693).

Waltower first argues that his trial counsel was ineffective for failing to mosepress
his post-arrest statements to police officers regarding the gun and theedmgsed in the

search of the apartment he shared with Ms. Gooden. Although his trial counsel diel aot fi



motion to suppress, he did request leave of court to file such a motion in addition to a motion to
suppress the items recovered in the search. Ultimately, trial counselawastianged his
strategy because he did not file a motion to suppress the statements despitenidtiando
suppress the items in the search. The record demonstrates that Officev@adevho
interviewed Waltower following his arrest, testified that he administeliednda warnings and
that Waltower indicated he understood his rights and voluntarily spoke with him aner Offic
Bauman. Therial record also indicates that Waltower’'s counggbrouslyand extensively
crossexamined Officer Greenwood about theerview, the voluntariness of the statements, and
whether he did in fact give Waltowkfliranda warnings. It is therefore likely that the trial court
would have denied a motion to suppress the statements had one been filed. Waltower provides no
basis in his argument for the suppression of the statements. The likelihood of pyevait
motion is directly relevant to the question of whether the failure to make the motistituies
ineffective assistance of coundghited Satesv. Madewell, 917 F.2d 301, 304 (7th Cir. 1990).
This Court therefore finds that the record shows trial counsel did not act untdgdmnapting
to challenge Officer Greenwood’s pastest interview with Waltower through cress
examination rather than a motion to suppthss likely would have failed

Next, Waltower argues that his trial counsel was ineffective fandgib argue the 18
U.S.C. § 3553(a) factors at sentencing. This argument however is contradicteddmnptte
Counsel filed a sentencing memorandum in which he challenged the PSR and devoted most of
the memorandum to Waltower’s personal characteriatidshistory that counsel believed
warranted a sentence well below the guideline rahige.memorandum specifically addresses
Waltower's lifelong battle with substance abuse, his difficult upbringingsoded by gangs

and drugs, his personal rapport with counsel, and his cooperative behavior while on home



confinement. Therefore, the record conclusively demonstrates that counsebdid/altower
claims he failed to do and this basis for relief fe#me Humphrey v. United Sates, 896 F.2d
1066, 1070 (7th Cir. 1990).

Waltower’s third argument for relief that the district court improperly relied on conduct
for which he was acquitted when calculating the guidelines range and impossegteisce.

This issue was already addressed on direct appeal antkdelp the Seventh Circui.
Section2255motion is not a substitute for a direct criminal appeal nor is it a means by which a
defendant may appeal the same claims a secondSamBousley, 523 U.S. at 62{relief

under 2255 “will not be allowed to dervice for an appeal’yarela v. United Sates, 481 F.3d
932, 935 (7th Cir. 2007 (section2255 motion is “neither a recapitulation of nor a substitute
for a direct appeal.”). Moreover, the United States Supreme Court has held that a sgntencin
court may consider conduct for which a defendant has been acquitted, as long as fhlsourt
that conduct was proved by a preponderance of the eviddnited States v. Watts, 519 U.S.

148, 152-55, 136 L. Ed. 2d 554, 117 S. Ct. 633 (1997). The Seventh Circrepbatedhheld
thatWatts remains good law aftéynited Satesv. Booker, 543 U.S. 220, 160 L. Ed. 2d 621, 125
S. Ct. 738 (2005Waltower, 643 F.3d at 578)nited Satesv. Hurn, 496 F.3d 784, 788 (7th Cir.
2007);United Satesv. Horne, 474 F.3d 1004, 1006 (7th Cir. 2007).

Because the motion, files, and records of this case conclusively estalilifatteaveris
not entitled to any relief und&ection2255, the Court need not hold an evidentiary hearing
under the circumstanceSee Yu Tian Li, 648 F.3d at 53Xoonsv. United States, 639 F.3d 348,
354-55 (7th Cir. 2011); 28 U.S.C. § 22bp

Under 28 U.S.C. 8§ 2253(c)(2), a petitionaust request a certificate appealability

because hdoes not have the absolute right to appeal a district court’s denial of



his Section2255motion See Miller-El v. Cockrell, 537 U.S. 322, 335, 123 S.Ct. 1029, 154
L.Ed.2d 931 (2003). A petitioner is entitled to a certificate okapgbility only if he can make a
substantial showing of the denial of a constitutional rigég.id. at 336.In order to make such a
showing, Waltower must demonstrate that “reasonable jurists could debaternfbetfoe that
matter, agree that) the gain should have been resolved in a different manner or that the issues
presented were adequate to deserve encouragement to proceed fuktheB36 (quotinddack
v. McDanidl, 529 U.S. 473, 484, 120 S.Ct. 1595, 146 L.Ed.2d 542 (200@)tower failsto
show that reasonable jurists would debate that his petition should be resolved differentl
Accordingly, thisCourt declines to certify any issues for appeal.
CONCLUSION

For the reasons stated herein, this Court denies Waltower’s Motion to Vacdaisidge
or Correct his Sentence pursuant to 28 U.S.C. 8 2255 and declines to certify any isqym=afor a
pursuant to 28 U.S.C. § 2253(c)(2).

IT IS SO ORDERED.

Date: October 7, 2013 W
Entered: '

U.S. District Judge




