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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DEBRA J. LARKINS,
Plaintiff,

V.
Case No12-cv-08214
CHICAGO TRANSIT AUTHORITY, by
and through its authorized agents and
employees, AMY BASEL,

ELVIRA BELTRAN,

ROVAUGHN GRAHAM,

KAREN LONDON, and CELIA MEZA,

Judge John W. Darrah

N N N N N N N N N N N N N N

Defendans.

MEMORANDUM OPINION AND ORDER

Defendarg Chicago Transit Authoritytife “CTA”) andAmy Basel, Elvira Beltran,
Rovaughn Graham, Karen London, and Celia M¢#he Individual Defendants”) move to
dismissthe Amended Complaint filed by Plaintibebra JLarkins pusuant to Federal Rugef
Civil Procedurel2(b)(1)and 12(b)(6)for failure to exhaust her administrative remedied fam
failure to state a claim of discriminatiofor the reasons gsentedelow,Defendarg’ Motion
to Dismisg42] is grantedin part and denied in part.

BACKGROUND

Larkins,an AfricanAmerican female, is a forméwus driver fothe CTA. Larkins was

first terminated by the CTA February 2009. (Am. Complf®,13) Shefiled a grievance

against theCTA through her union and, on December 29, 28h#&,was reinstated with back pay

! Plaintiff namesAmy Basel, Elvira Beltran, Rovaughn Graham, Karen London, and
Celia Meza in her Second Amended Complaidbwever, in the body of the Amended
Complaint,she also names Linda Davis and Bernard Jacksoefendants. Also in prior
pleadings, Plaintiff has also named Velia Martinez, but she is not mentioned amyawhe
Plaintiff's Second Amended Complaint.
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pursuant to an arbitrator’s ordedd.(f 14.) In January 2012, Larkins returned to work;
however, she was compensated at a rate of $22.00 per hour instead of thesl$2%a5
supposed to receiveld( § 23.) Although Larkins was entitled to back pay in the amount of
$156,165.80, she received only one payment for $60,705.13 in June ROMH.20-22) Two
other male CTA employegknown as “Bob” and “Fry”were terminated aftdrarkins and hired
back beforeshe was reinstated in January 20118. { 17.) In July 2012, Larkingceived
progressive discipline undéhe CTA’spolicies for holiday leave, dress code, andiore
arrival, although these policies are not consistently enforddd{ff[(26 - 28.) As a result of the
progressive discipline, in November 2012rkinswas terminatedgain from the CTA. I14.
128)

On February, 2012, Larkins filed al@arge with the lllinois Department of Human
Rights (the “IDHR”) and the gual Employment Opportunity Commissidhd€“EEOC) against
the CTA alleging sex and race discrimination based on the CTA’s failure to pay luerctete
wages on or about December 29, 2011. (Memo in Supp. of Defendant’'s Mot. To Dismiss, Exh.
A.) On November 5, 2012, she received a Right to Sue Letter. On October 12, 2012, Larkins,
proceedingoro se filed this action. She wasubsequentlgranted leave to proceaudforma
paupeis and also was appointed counsel. Larkins’s First Amended Complaint assersfalaim
sex discrimination pursuant Totle VII, 42 U.S.C. § 2000et. seq(“Title VII”) and for breach

of contract: Defendants have moved to dismiss the First Amended Comftaitetck of

! Although Larkins ha titled this complaint as First Amended Complaint, it is technically
her Second Amended Complaint, because Larkins previously filed an Amended Complaint,
which was subsequently stricken, apparently without her appointed counsel’s knowledge.



standing and failure to state a clapoysuant to Federal Rules of Civil Procedure 12(b)(1) and
(22)(b)(6) respectively
LEGAL STANDARD

For purposes of a motion to dismiss under either Rule 12(b)(1) or Rule 12(b)(6), the court
acepts all wellpleaded factual allegations as true and construes all reasonable inferenees in th
plaintiff's favor. See, e.g.Tamayo v. Blagojevi¢tb26 F.3d 1074, 1081 (7th Cir. 2008tanlan
v. Eisenberg669 F.3d 838, 841 (7th Cir. 2012). Rile12(b)(1) motiorchallenges federal
jurisdiction and the plaintiff bears the burden of establishingetbments necessaligyr
jurisdiction, including standing, have been m8tanlan 669 F.3d at 841-42n ruling on a
12(b)(1) motion, the court may look outside of the complaint’s allegations and considerevhate
evidence has been submitted on the issue of jurisdickaekiel v. Michel66 F.3d 894, 897
(7th Cir.1995).

A Rule 12(b)(6) motiorneststhe legalsufficiency of the complainChristensen v.
County of Boone483 F.3d 454, 458 (7th Cir. 2007A complaint must set forth“ashort and
plain statement of the claim showing that the pleader is entitlede§’reufficientto provide
the defendant withfair notice of the claim and its basis.Tamayg 526 F.3d at 1081 (quoting
Fed.R. Civ. P. 8(a)(2)andBell Atlantic Corp. v. Twomb}\650 U.S. 544, 555 (20))7 Although
detailed factual allegations are not required ctbraplaint must allege sufficiefdcts”to state a
claim to relief thais plausible on its faceand which “allows the coutb draw the reasonable
inference that the defendant is liable for the miscondu&sficroft v. Igbal556 U.S. 662, 678
(2009) (quotingrwombly 550 U.Sat570 (2007). Accordingly, “[tlhreadbare retals of the
elements of a cause of action, supported by mere conclusory statements, doaeot suifial,

556 U.S. at 678.



ANALYSIS

Larkins's Title VII ClaimAgainst the Individual Defendants

Liability under Title VIl is restricted to employer&ee4?2 § U.S.C. § 2000&4a); Silk v.
City of Chicago 194 F.3d 788, 797 {{7 Cir. 1999) (“Ourcase law is clear that a supervisor
cannot be held liable in his individual capacity under the ADA or under Titl&) MWilliams v.
Banning 72 F.3d 552, 555 {f@ Cir. 1995) (dismissing a Title VIl action against a supervisor
because the supervisor is not an employer). Larkins concedes that her ITateenvidoes not
apply to the Individual Defendants, but requests an extension of the law to hold them liable.
Congress clearly intended to restrict liability under Title VII to employbesCourt, therefore,
declines to make such an extension. Consequently, LarKite VIl claim is dismissed with
respect to the Individual Defendants.

Larkins's Failure to Exhausher Administrative Remedies

Before filing suit under Title VIl in the federal courts, a plaintiff must first eshdis
administrative remedies by filing a charge with BE2EOCwithin 300 days of the complainexd-
conduct. 42 U.S.C. § 2000&te)(1);Alam v. Miller Brewing Cq.709 F.3d 662, 666 {7Cir.
2013). Once the plaintiff receives a notification from the EEOC that it does not intend to sue
(commonly referred to as a “right-sue letter”), the plaintiff may then file a lawsuiithin
ninety days. 42 U.S.C. 8 200@H(1). This requiremenserves a dual purpose because it
“gives the employer some warning of the conduct about which the employee evadgnd
affords the EEOC and the employer an opportunity to attemptliadioeci without resort to the
courts.” Alam, 709 F.3d at 666 (internal quotations and citations omitted).

As a general rule, glaintiff’s Title VII lawsuit must be based on the same claims that

were included imerEEOC chargeTeal v. Potter559 F.3d 687, 691 {7 Cir. 2009). Although
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a Title VIl plaintiff “need not allege in an EEOC charge each and every factoitmas the basis
of her lawsuit, the complaint must Hike or reasonably related to the allegatiarfighe
[administrative] charge angtowing out of such allegationsld. at 691-692 (quotin@heek v.
Westerrand Southern Life Ins. CAB1 F.3d 497, 501 (7th Cir. 1994) arehkins v. Blue Cross
Mut. Hosp. Ins., In¢538 F.2d 164, 167 {fi Cir. 1976)). To be considered reasonably related,
“theEEOC charge and the complaint must, at minimum, descritsathe conduand

implicate thesame individual$ Cheek31 F.3d at 50{emphasis in original) The Seventh
Circuit hasstatedthat the EEOC charge shoudd given this “charitable” etstructionbecause
they are normally completed by laypersons rather than attorfi@ysor v. Western and
Southern Life Ins. Cp966 F.2d 1188, 1195 {7Cir. 1992).

In Teal 559 F.3d at 692, the Seventh Circuit held the plaintiff had failed to exieust
administrative remedies where her complaint was based on a termination tmetcacyear
after a different termination identified in her EEOC complaint. The SeventhiGracated the
summary judgment awarded in favor of the defendant and vacated and remanded with the
instructions that plaintiff's complaint be dismissed without prejudice so thabsite exhaust
her administrative remediesd.; see also Greene v. Mee8&5 F.2d 639, 643 (7th Cir. 1989)
(proper resolution for failing to exhaumiministrative remedies is dismissal without prejudice)

In her First Amended Complaint, Larkiaeges that she has exhausted “all available

remedies under Title VII* However, irher EEOC charge against the CTA for race and sex

2 When considering a Rule 12(b)(6) motion, the court generally confines its ingjtfy t
four corners of the operative complaint; however, the court may also consider documents
submitted by a defendant that “are referred to in the plaintiff's com@athare cemal to her
claim.” Venture Assoc. Corp. v. Zenith Data Sys. C@®7 F.2d 429, 431 (7th Cir. 1993ge
also Hecker v. Deere & C556 F.3d 575, 582 (7th Cir. 2009Consequently,arkins’s EEOC
charge can be considered.



discrimination, Larkis made repeated references to teémstatement date of
DecemberR9, 2011 and identified her claims as follows:

On or about December 29, 2011, | experienced unequal terms and conditions of

employment from the [CTA] when they failed to honor an arbitratowvard of

paying me retroactive wages.
There is no mention of her February 2009 termination. Furthermore, there is no mention of her
November 2012 termination, which occuredter Larkins filed her EEOC charges well as
occurred after Larkins filed thilawsuit® Even giving Larkins leeway because she filed her
EEOC without a lawyer, the misconduct alleged in the EEOC chaigeGTA’s
December9, 2011 alleged failure to honor an arbitrator's award — is not like or reasonably
related tahertwo termnations. Larkins’s EEOC charge would not give notice to Defendants
about Larkins’s claims related to her terminatjcarsd it would also not give the EEOC an
opportunity to investigate those claimSee Teal559 F.3d at 691. Consequently, Larkins has
failed to exhaust her administrative remedies with respdaitalaims about her February 2009
and November 2012 terminations, and those clanust be dismissedithout prejudicérom
her Title VII complaint.

Larkins’s claim howeverthat she received lower hourly wage than what she was
entitled to upon reinstatemestreasonably relateid her EEOC charge. The EEOC charge is
based on the CTA's failure to comply with the December 29, 2011 arbitrator awatalpyd

Larkins proper retroactive wages. Larkins’s First Amended Compalides a claim about

the retroactive wages and also alleges that the CTA failed to pay her at avagkaspon her

3 Larkinsis not claimingetaliatory discharge.



reinstatement. These two claims are sufficiently alike so that Larkins hagstad her
administrative remedies on this claim.
Failure to State a Claim

Next, Defendants argue that Larkins has failed to state a claim with respeté MIITi
Since Larkins has exhausted her administrative remedies only with respedback payand
hourly wage claimsgainst the CTAonly those claims remain and will be analyzed.

Under Seventh Circuit precedent,plaintiff alleging employment discrimination under
Title VII may allege these claims quite generallyramayo 526 F.3d at 1081While “a
complaint must contain something more than a general recitation of the elentbetslaim,”
there is a “minimal pleading standard for simple claims of race and sex discrimihatio
(internal citations omitted A plaintiff does not need to allege fadb support each element of
herprima faciecase See Swierkiewicz v. Sorema N84 U.S. 506, 510 (2002) (“Tiima
faciecase [of employment discrimination] . is an evidentiary standard, not a pleading
requirement.”). Instead,'a complaint allegig sex discrimination need only aver that the
employer instituted a (specified) adverse employment action against the ptairtti#f basis of
her sex.” Tamayo 526 F.3d at 1084.

Under this standard.,arkinshas stated a claim for gender discriminatgainst the CTA
under Title VII. She has sufficiently alleged thia® CTA discriminated against her on the basis
of her gendewith respect to her back pay and hourly walgéms. Defendants’ Motion to
Dismiss is denied with respect to those claims.

Breach of Contract Claim
Finally, Defendants argue that Larkins’s state law breach of contract, ess@rting that

Defendants breached the collective bargaining agreement (the “CBA”) betweeAtenQthe
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union, should be dismissed because Larkins isupairty to the contract amies not have

standing to bring this claimDefendants then argue that this Court does not have subject matter
jurisdiction over Larkins’s contract claibecause the lllinois Labor Relations Board (the

“ILRB”) has exclusive juisdictionover disputes related to the CBA, which provides a
mandatory two-step grievance and arbitration procedure for grievanceebé¢hgeCTA and its
employee$ In responsel.arkins does not dispute the terms of the CB#t argues that she is a
third party beneficiary of the CBA and that it would be unjust to make her return to the
mandatory grievance arbitration procedures set forth in the CBA based on tihatfdice CTA
refused to fully comply with the December 29, 2011 arbitration award.

Larkins’s breach of contract claim must be dismissed because she has not ladiehed t
union breached its duty of fair representation, whicdngcessargrerequisiteéo assert &dreach
of contract claim against the CTAhe Seventh Circuit has explained:

Unless the union violated its duty of fair representation, [the plaintiff] cannot

litigate his claim of breach of contract, because the usi@sponsibilities as the

exclusive representative of the members of the bargaining unit include

responsibiliy for the decision whether to prosecute a grievance on the emydoyee

behalf
Greenslade v. Chicago Sdmmes, Ing.112 F.3d 853, 868 {f7 Cir. 1997)(internal citations
omitted). Consequently, Larkins does not have standing to assert her breachradtadaim.

SeeCleveland v. Porca Cp38 F.3d 289, 2977th Cir. 1994) (holding that because there was no

fair representation claim, the plaintiffs lacked standing to seek confirmatitie arbitration

* As mentioned above, the CBA can be properly examined because it is Larkists’s Fir
Amended Complaint and is central to her claims



awardor assert a breach of contract clgfhDuer v. Minnesota Min. and Mfg. Co101 F.
Supp. 2d 1057, 1064 (N.D. Ill. 2000the employee lacks standing to sue upon the contract
unless he asserts both breach of contract by the employer and breach ofda@migtion by the
unior?).

Furthermorelarkinss common lawbreach of contract claim is preempted by § 801
the Labor Management Relations Act, 29 U.S.C. § 185(a) (“LMRwhich mandates federal
adjudication of any claims that are “substantially dependgom analysis of the terms of an
agreement made between the parties in a labor contradis?Chalmers Corp. v. Lueck71
U.S. 202, 220 (1985%ee also Greenslad&l2 F.3d at 868As currently alleged, Larkins’s
state law breach of contract claim is “substantially dependent” oniietexgpthe CBA and
therefore, must be dismissed as preemp#dlis-Chalmers Corp.471 U.S. at 22Gsee also
Crosby v. Cooper B-Line, Incz25 F.3d 795, 800 {7Cir. 2013)(“a statelaw claim is
‘completely preemptéanly when it is inextricably intetwined with consideration ohe terms
of the labor contract.’) (quotingllis-Chalmers Corp.471 U.S. at 213).Larkins’s breach of
contract claim is dismissed wipitejudice.

CONCLUSION

For the reasons stated abdwefendants’ Motion to Dismig42] is granted in part and

denied in part.Larkins’s Title VII claimsagainst the Individual Defendants are dismissed with

prejudice.

® Larkins in her Rsponse states that she has filed a separate grievance with the union
seeking bac pay in connection with the second termination in November of 2012. (PI's Resp.
Br. at 7.) However,because of the ruling below based on preemption, this, even if properly
considered, is of no consequence.



TheCTA’s Motion to Dismiss Larkins’s Title VII claimwith respect to her bagiay
and hourly wage relating to the arbitration award of December 29, 2011 is denied.

TheCTA'’s Motion to Dismisd.arkins’s oher Title VII claims isgranted, and those
claims are dismissed without prejudice.

Larkins’s breach of contract claim is dismissed vpitbjudice.

Larkins is granted thirty days from the date of this Order to amend hesclashe can

it Lt

JOHN W. DARRAH
United States District Court Judge

do so pursuant to Federal Rule 11.

Date: October 31, 2013
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