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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DAVID JOHNSON, et al., )
)
Plaintiffs, )
) No. 12-cv-08594
V. )
) Judge Andrea R. Wood
CITY OF CHICAGO, )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

Plaintiff Preston Robinson is a convidteex offender required by the lllinois Sex
Offender Registration Act (“SORA”), 730 ILCS 180seq.to register his current address and
other identifying information with local law &rcement officials. Failure to comply with
SORA'’s requirement is a felony under lllinoisvia730 ILCS 150/10. The statute provides that a
person required to register shall pay atiahregistration fee of $100 and a $100 annual renewal
fee to the registering law enforcement ageRnbinson claims that he did not have $100 when
he tried to register in January 2012, that thg 6f Chicago Police Department would not allow
him to register without payment, would not gaicpartial payment, and did not give him an
application for a waiver of the fee. Robinson dssthat as a result, he was in violation of
SORA's registration requirements and jailed fattbffense in June 2012. In the claim at issue
here, he alleges that the refusal to allow himretgister deprived hiraf a protectable liberty
interest without due process ofan violation of his rights nder the Fourteenth Amendment to
the United States Constitution. Now before the Court is Defendant City of Chicago’s motion for

summary judgment on that claim. For the reasidetailed below, the City’s motion is denied.
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BACKGROUND

The parties do not dispute that Preston Rstm is a resident of Chicago who has been
convicted of a sexual offense that requires himetpster under SORA. [ Resp. to Def.’s
Stmt. of Undisputed Facts 1 1, DKo. 163.) He was therefore reigpd to register in person at
the location designated by the Superintendent of the Chicago Police Department and to give
information including his current photograph, address, telephone number, and place of
employment. 730 ILCS 150/3(a). SORA provides thaerson required to register shall pay to
the registering agency an initi@gistration fee 0$100 and an annual renewal fee of the same
amount. 730 ILCS 150/3(c)(6). The registering agency “mayentie registration fee if it
determines that the person is indigant cannot pay the registration fedéd.) The statute
provides that failure to comply withsitequirements is a felony. 730 ILCS 150/10.

Robinson registered as requirey the statute in January 204nd received a waiver of
the $100 fee. (Pl.’s Resp. to Def.’s Stmtlsfdisputed Facts § 12, Dkt. No. 163.) When he
attempted to renew his registration in Jani0¥2, he had only $40 anadked the registering
officer if he would accept that amount and a payment plan for the remaiaid&r19.) The
officer would not accept the partial payment arid Robinson that he needed to pay the full
$100 fee within a few days or be subject to arrés15(20.) Robinson returned the next day and
was again told that he hadpay the full fee to registerd. { 22.) At his deposition in this
matter, Robinson testified that he was told timtvaiver form was available and “they wouldn’t
get one.” (Robinson Dep. at 72: 22-24, Dko.M59-2.) Robinson was arrested on June 12, 2012
for failure to report as required by SORA;mas subsequently acquitted and released from

custody in January 2013. (Pl.’s Resp. to Dedtmt. of Undisputed Facts § 12, Dkt. No. 163.)



Robinson joined five other plaintiffs in bgimg this action. In the single claim at issue
here, he seeks to impose liability upon they Gnder 42 U.S.C. § 1983 for violation of his
Fourteenth Amendment due process rights by prahg his registration whout payment of the
fee. Now before the Court is the City’s tiom for summary judgne on Robinson’s claim.

DISCUSSION

Summary judgment is proper where thengsible evidence shows that there is no
genuine issue as to any matefadt and that the moving partyestitled to judgment as a matter
of law. Hanover Ins. Co. v. N. Bldg. C&51 F.3d 788, 791 (7th Cir. 2014). A “material fact” is
one identified by the substantive law as affecting the outcome of th&lsdit.genuine issue”
exists with respect to any such material faoty summary judgment iberefore imppropriate,
when the evidence is such tlaateasonable jury could retuarnverdict for the non-moving party.
Id. In determining whether a genuine issue of makéaict exists, the Court views the record in
the light most favorable to the nonmoving pattly.

The Court assesses a procedural due pratass using a two-part analysis. First, the
Court must determine whether the plaintiff was degat of a constitutiorlly protected liberty or
property interest. If so, the Court nedsesses how much process was ldegvell v. Ill. Dep’t
of Natural Res.600 F.3d 798, 804 (7th Cir. 2010). Heres @ity asserts that Robinson does not
claim an interest protected by the Due ProcesssElahat even if he daany such interest, his
rights were not violated becausafficient process was available to him; and that he has not
identified a basis for the impositiai municipal liaklity under § 1983.

In contending that Robinson suffered no infringement upon any interest protected by the
Due Process Clause, the City construes his claiam@assertion of a rigld pay the registration

fee in installments, to be informed procedures for a fee waiver, to receive a waiver. As this

! Other parties and claims have been resolvedqusly or were not addssed by the City’s motion.
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Court and its predecessor observed in reviewheglaims of Robinson’s co-plaintiffs, SORA’s
delegation of the fee waiver decision to the disoneof local law enforcement officials left the
prospect of the waiver too uncertain to creaprotectable due procgzoperty interest. (July 22
2014 Order at 3, Dkt. No. 139 (citiftjeva v. Norquist195 F.3d 905, 915 (7th Cir. 1999)); July
22,2013 Op. at 13, Dkt. No. 96.) The Court adhtydke view that Robinson cannot assert a
right to any specific fee viiger procedure or result.

But Robinson’s claim is not limited to the wanprocess; he alsmntends that he was
not permitted to register because he was unableytthpdee, that he was not able to contest the
collection of the fee “as a condition to being regjist,” and that he was incarcerated because of
his failure to register. (Second Am. Confiff. 81-83, 85h, Dkt. No. 61.) The strict criminal
liability imposed by SORA for a failure to regisienplicates a liberty interest protected by the
Due Process ClausBeley v. City of ChicagdNo. 12 C 9714, 2015 WL 684519, at *2-3 (N.D.
lll. Feb. 17, 2015)Saiger v. City of Chicag®7 F. Supp. 3d 979, 984 (N.D. Ill. 2014); July 22,
2013 Op. at 16, Dkt. No. 96.

The City argues that the proper remedy for iaffngement of that interest caused by the
refusal of his registration attempt for lacktbé $100 fee is a challenge to the constitutional
validity of SORA itself, since the registration officer was merely “following the state law.”
(Def.’s Mem. at 7, Dkt. No. 158.) The City does maplain the basis for its presumption that the
registration and renewal feegjtéred by SORA are tablished by the statute as a precondition
of registration. And SORA'’s language offers no shahis. It provides:The person shall pay a
$100 initial registration fee arad$100 annual renewal fee to the registering law enforcement
agency having jurisdiction. The retgring agency may waive the retgation fee if it determines

that the person is indigent and unable to thayregistration fee.” 73ML.CS 150/3(c)(6). The



offender’s obligation to register within the stdttime period is cleathe offender’s obligation
pay the stated fees is also clear; but thatdafercement agencies are to reject the offender’s
registration attempts until after the fees are paid is not clear.

Indeed, preventing offenders from registeriiug to failure to pathe fee appears to be
inconsistent with SORA'’s purpes. “By requiring sex offendets register with local law
enforcement agencies, the legislature sougbtdate an additional method of protection for
children from the increasing incidencksexual assau#tnd sexual abusefPeople v. Cornelius,
821 N.E.2d 288, 298 (lll. 2004) (internal citaticared quotation omitted). “The Registration Act
was designed to aid law enforcement agenciaiowing them to monitor the movements of the
perpetrators by allowing readyaass to crucial informationltl. The City itself asserts that its
goal in administration of SORA registrations fiot to maximize its revenue from sex offender
registrations,” but rather “to gester, not to arrest or incam@te anyone.” (Def.’s Stmt. of
Additional Facts | 2, Dkt. No. 166.) The City furtlt®ncedes that if it iaware of an individual
who is required to register but has not done so inytears, it will registethat person because its
“purpose is to registerld.

The statute and its goals thus appegreionit—if not require—the City to accept the
registration of a covered individudespite his failure to payqeired fees. The Court expresses
no view on the propriety or effectiveness of avadgamethods for the City to collect fees owed
by those who have been denied fee waivers if #ieyallowed to registavithout payment. At
this stage, the issues presented are whethenRwobhas produced sufficiegvidence to present
to the jury that he had a due process libertgrast infringed by the reggon of his registration
attempt and whether he may seek redress fror@itlggather than attacking the validity of the

statute. The record dictates dfirmative response to both questions.



The City next contends that, even dlltnson did have an interest protected by due
process, his rights were not violated becaiate law gave him a constitutionally adequate
remedy: review in the Circuit Court @fook County via a common law writ oértiorari. The
City asserts that the writ commonly available method ofview of administrative decisions
under lllinois law.

The evidence presented does not demonsisadematter of law the adequacy of that
remedy to protect Robinson’s asserted libertyrege however. Where a plaintiff alleges that a
deprivation of a protected due pass interest is pursuant to an established procedure rather than
a random, unauthorized action, @{aleprivation remedy is requirésichepers v. Comm’r, Ind.
Dept. of Corr, 691 F.3d 909, 916 (7th Cir. 2012avell 600 F.3d at 804—-05. A satisfactory
due process remedy cannot beamingless or non-existe®elcher v. Norton497 F.3d 742,
751-52 (7th Cir. 2007). Under lllinois lawertiorari is a discretionary writ, not a matter of
right. Stratton v. Wenona Cmty. Unit Dist. No551 N.E.2d 640, 646 (lll. 1990). The City cites
no evidence or authority demonsingtthe writ’s utility in revewing police decisions such as
those alleged here before those decisions pethearcerations and criminal convictions. As
discussed below, Robinson has presented evid#rae established fioy of turning away
offenders who appear for registration that wioigger a right to a prdeprivation remedy. The
City has not shown thatertiorari review would have had meagful impact before the
deprivation alleged here. Thuscédnnot be determined as a matter of law that the writ offered
Robinson a constitutionally ageate pre-deprivation remedy.

The City’s final contention is that Robims has failed to produce sufficient evidence to
submit his claim of municipal liality to a jury. A municipalityis subject to liability under

§ 1983 for a constitutional violation only if theapitiff establishes thdhe violation was caused



by official policy. Teesdale v. @y of Chicao, 690 F.3d829, 833 (#h Cir. 20R). Official policy
may estblished bya showing @ (1) an expess policy hat causes eonstitutioral deprivaton
when efforced; (2)a widespred practice tlt is so pemanent andvell-settled hat it constiutes
a custon or practicepr (3) an dkgation thathe constititional injury was causg by a persn
with final policymaking authoriy. Id. at 834 Here, theCity does no dispute that in the sare
month d Robinsons failed regstration attenpt at leasi8 people were similarly denied the
opportunity to regiser as requied by SORAbecause tty lacked tke registration fee. (Def.5
Resp. tdPl.’s Stmt.of Additiond Facts § 23Dkt. No. 166.). The @urt conclu@s that thiss
sufficiert evidenced permit a yiry to find e@ther an expess policy ® deny regirations witout
fee paynents or a wlespread p@ctice that poduced arequivalent esult.
CONCLUSION
For the foreging reasor, Defendatis motion or summaryjudgment Dkt. No. 1%) is

denied.

ENTERED:

Dated: September 8, 2016

Andrea R. Wod
United States Btrict Jud@



