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UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DEIDRE ROBERTSON,

Plaintiff, Case No. 13 C 3205

V.

~—

Judge Joan B. Gottschall
SUSAN LOFTON, in her individual and official )
camacities; CHICAGO PUBLIC SCHOOLS, )

)
Defendants. )

MEMORANDUM OPINION & ORDER

Plaintiff Deidre Robertson filed a nikmunt First Amended Complaint against
Defendants Susan Lofton, principal at Nicholas Senn High School (“Senn”), and Chiddigo P
Schools (“CPS”). She alleges that the defendants violated her civil rights uadesttieenth
Amendment, Title VII, and the Civil Rights Act of 1971, and also asserts varioigdasta
claims. Now before the court is the defendants’ motiomligimiss Counts Il, VI, VII, VI, and
IX of the complaintpursuant to Federal Rule of Civil Procedure 12(b)(6) and motion for a more
definite statemenpursuant to Rule 12(&)s to the remainingounts. For the reasons explained
below, the motiorto dismssis granted as t€ounts VI (without prejudice\Il (with prejudice),
andIX (with prejudice against the Board and without prejudigainst Lofton) The motion to
dismiss is denieds to Courgll and VIII. All claims against Lofton in her officiabpacity are
dismissed, and Count | is dismissed against Lofton in her individual capddigy.court also
dismisses Count V with prejudice. The motion for a more definite statement isl ésnieoot,
based on Robertson’s representation that she plafile Bm amended complaint to clarify her

allegations.
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| . BACKGROUND

The court accepts the facts alleged in the complaint as true for purposes otitretm
dismiss. Robertson an African American womanyas employed as high school English
teache a Senn until July 2011. H& was involved in a briefltercationwith a student on
October 2, 2010. The student was restrained by several individuals and sufferedrasions
on her arms.A security guard removed the student from the scé&weordingto the complaint,
no eyewitness accounts or video footage suggested that Robertson touched the student.

According to Robertson, Lofton did nobntactthe Department of Children and Family
Services (“DCFS”)about the incident, although the student had been involved in several
incidents with school personnel, aRdbertson alleges that Loftoas a mandated reporténad
a duty to report any suspected child abus&itst Am. Compl.] 60 ECF No. 1) The school
nurse reported the incident to DCFS, abstte Vice Principal.Robertsoralsoinitiated contact
with DCFS herself DCFS investigated the incident and notified Robertson that theremavas
evidence of abuse

As a result of the incident and “the fabrications that followed,” Robertsorsusgmaded
and issued a warning resolution, adopted by the Board of Education of the City ofdChicag
stating that she had engaged in unsatisfactory condigtt.at( 37) Lofton did not provide
copies ofany official reportsabout the incidento Robertson tathe time they were placed in
Robertson’s personnel fileThe complaint alleges that reports were placed in Robertson’s file
several months after the incident. Although the complaint does not clearly allegeheha

reports were, attached as an exhibian “Investigative Memorandum” dated October 19, 2010,

! As far as the court can tell, the relevance of this allegation is that, according to
Robertson, if Lofton truly believed that Robertsord tebused the student, she should have
contacted DCFS.



which concludes that credible evidence supported the allegation that Robertson grabbed the
student’s arm. (First Am. Compl. Ex. O, ECF No. 17-2.)

In July 2011, Robertson received a letter statimag she had been removed from her-full
time teaching position and placed into the Reassigned Teacher Pool, due tck aof‘la
enrollment” at Senn. First Am Compl { 67.) Teachers in the Reassigned Teacher Pool have
“minimal expectations for continueangloyment with [CPS].” If. at § 68.) According to the
complaint, no such lack of enrollment occurred, and Senn in fact hired new teachers in 2011 and
2012.

Robertson filed suit against Lofton and CPS in the Circuit Court of Cook County. Her
initial pro se complaint was filed in August 2012. After the state court gave her leavertd am
her complaint, she filed a nikmunt First Amended Complaint on January 28, 2013.
Defendants removed the action to this court on the basis of federal questidiatjarison April
29, 2013.

In her First Amended ComplainRobertson brings five federal claim$én Count I,she
alleges that she was unfairly disciplined on the basis of hey irac#olation of Title VII, 42
U.S.C. 8§ 2000et seqg.and the lllinois Hman Rights Ac{*IHRA”) , when she was placed in the
Reassigned Teacher Pool and when she was accusbkiiidodbuseissueda warning resolution,
and subjected to inaccurate recordkeeping, which were “used to keep her fromingpotai
position with [CPS].” (Id. at § 71.) She claims that Lofton ignored severe disciplinary
infractions by other staff “while disciplining Robertson for a supposed inabditgnaintain
discipline without resorting to security.1d( at { 73.) She further alleges that othenmbers of

protected classes employed at Ssuffiered similar discriminatory termination or discipline



In Count Il, Robertson claimshat the defendantsviolated 42 U.S.C. § 1981 by
discriminating against her based on her race. In CounRbbertsonalleges that she was
deprived ofa protected property interest in her position as a tenured teacher at Senn without
proceduraldue process, in violation of the Fourteenth Amendmé&iie also claims that she had
a liberty interest in her occupation as acteer and counselor and was stigmatized by the conduct
of Lofton and CPS, and that she has subsequently sufigpedted denials of employment as a
result of the information published by Lofton and CPS. In Count IV, Robertson claim&ehat s
was deprivewf substantive due process, in violation of the FoutteAmendment, because she
“received a warning resolution which permanently forecloses [her]yataligarn a living” in her
profession as a teacheFinally, in Count V, Robertson brings a “classame” claim, arguing
that she was intentionally singled out for differahtreatment without a rational basis, In
violation of the Fourteenth Amendment.

Robertson also brings four stdéav claims. In Count VI, sheclaims that she received
warning esolution in violation of the Illina Personnel Records Review AGPRRA”), 820 lll.
Comp. Stat. 40/13. In Count VII, Robertson claims tortious interference with domafrac
relations, in violation of lllinois law. In Count VIII, Robertson allegest tG®S negligently
supervised Lofton, in violation of state law, including by failing to verify Lofoatcusations
against Robertson prior to tlaeloptionof a warning resolution. And in Count IX, Robertson
claims defamation, in violation of state lavaded on Lofton’s false reports “that Robertson was
derelict in her teaching duties and that Robertson was an unsatisfactory,tealcimgr with
anonymous comments Lofton caused to be published which stated that Robertson was unable to

“perform her role as teacher” and “had committed acts of child abuséd. gt 9107-08)



Robertson alleges that #® statements were made with malicious intemwtd “are not
privileged” (1d. at § 109.)
1. LEGAL STANDARD

To survive a Rule 12(b)(6) motion to dismiss, a complaint must comply with Rule 8(a) by
providing “a short and plain statement of the claim showing that the pleastditisd to relief.”
Fed.R. Civ. P. 8(a)(2). A motion to dismiss should be granted if the plaintiff fails to “state a
claim to relief that is plausible on its faceAshcroft v. Igbal 556 U.S. 662, 678 (2009) (citing
Bell Atl. Corp. v. Twomb|y550 U.S. 544, 57Q2007)). The factual allegations in a complaint
must “raise a right to relief above the speculative lev&wombly 550 U.S. at 5556; see also
Swanson v. Citibank, N.,A614 F.3d 400, 404 (7th Ci2010) (“[P]laintiff must give enough
details about the subjentatter of the case to present a story that holds togethEonf)purposes
of a motion to dismiss, the coudkies all facts alleged in the complaint as true and draws all
reasonable inferencesom those facts in the plaintiff’ favor, although conclusory allegations
that merely recite the elements of a claim are not entitled to this presumption oMinatch v.
Vorwald 664 F.3d 206, 212 (7th Cir. 2011). A plaintiff may “plead [herself] out of court” if she
would have to contradict her own complaint in order to prevail on the noéher casgand the
defendant may use unnecessarily pleaded facts “tortrmate that she is not entitled to relief.”
Tamayo v. Blagojevi¢tb26 F.3d 1074, 1086 (7th Cir. 2008).

[11. ANALYSIS

A. Claimsagainst CPS and L ofton in Her Official Capacity

The defendants first agke courtto dismiss CPS as a defendant becausenot a legal
entity. The court agrees that the proper defendant in this is case is the Badudtation of the

City of Chicago(“the Board”) which filed the motion to dismiss on the defendabéhalf See



Douglas v.Lofton, No. 12 C 8592, 2013 WL 2156053, at *1 n.1 (N.D. lll. May 17, 2013).
Robertsonis accordinglydirected to amend her complaint to name the Board aprtymer
defendant.So as to guide Robertson should she choose to amend her complaint, in what follows,
the courtaddressethe counts in the complaint as though they were alleged against the Board.
The defendantgurther argue that the official capacity claims against Lofton and the
claims againsthe Boardare redundant. The defendants are correct, aadlaims against
Lofton in her official capacity are dismisse8ee, e.g.Jungels vPierce 825 F.2d 1127, 1129
(7th Cir. 1987) (explaining that “nothing was added” by suing a mayor in his oft@gscity
along with the city)Brownv. Chi. Bd. of Edu¢No. 12 C 1112, 2013 WL 5376570, at *3 (N.D.
lll. Sept. 25, 2013)by naminga principal and CPS CEO *“in their official capacities and also
naming the Board, the complaint is really suing the Board of Education thricg.over”
B. TitleVII and IHRA Claims against L ofton (Count I)
Defendants argug¢hat Count | must be dismissed against Lofton in her individual
capacity, becauséitle VIl and the IHRA do not impose individual liability on supervisaiso
are not the plaintiff's employer Robertson does not argue otherwisesteadcontendng that
Lofton was named in her official capacity in Count I. The court agugbsthe defendants that
Lofton is not a proper defendant in CountQourts in this district have dismissed similar claims
against supervisors in their intlual capacities Seg e.g, Zayadeen v. Abbott Molecular, Inc.
No. 10 C 4621, 2013 WL 361726, at *5 (N.D. Ill. Jan. 30, 2q1[®ection] 1981 provides for
individual liability while Title VII and the IHRA do not.})Washington v. Univ. of lllat Chi,
No. 09 C 5691, 2010 WL 1417000, at *3 (N.D. Ill. Apr. 2, 201Gpunt | isthereforedismissed

insofar is it asserts a claiagainst Loftorin her individual capacity.



C. Section 1981 Claim (Count 11)

The defendants argue tHabunt Il fails to stée a plausible clainunder 81981, because
Robertson has not included facts in that section of the complaint sufficient ® sliely a claim
Under Count Il, Robertson states only that Lofton’s actions deprived her of ngller a
contract, and thatl'ofton was motivated by a discriminatory animus towards African American
women.” (First Am. Compl. at § 79.The court reads the complaint in its entirety, however.
See, e.g.0’'Donnell v. City of Country Club HillsNo. 12 C 3523, 2013 WL 5289522, & *
(N.D. Ill. Sept. 18, 2013))n re Rough Rice Commaodity LitjdNo. 11 C 0618, 2013 WL 214164,
at *4 (N.D. lll. Jan. 16, 2013 ahn v. City of Highland PariNo. 11 C 6082, 2012 WL 917855,
at *3 (N.D. lll. Mar. 14, 2012) (all emphasizing that the cowads the complaint in its
“entirety” when considering the viability of a claim).

Theanalytical framework from Title VIapplesto 81981 claims.McGowan v. Deere &
Co, 581 F.3d 575, 579 (7th Cir. 2009):Section 1981, howeveis limited in scopeto
discrimination on the grounds of race in the ‘mak[ing] and enforc[ing] [of] contracts.”
Thanongsihn v. Bd. of Eduel62 F.3d 762, 782 (7th Cir. 2006) (quoting 42 U.$Q981(a))
(alterations in original). Robertson’s Title VII claim in Count | etah claim against the Board
theBoard does not argue otherwidéfollows thatRobertson’s 8981 claimis also sufficient to
survive a motion to dismisas it rests on the same allegations of discratnom as the Title VII
claim, along with the facthat Robertson’s employmetty the Boardvas governed by contract
Seeid. at 783 (“[I]f a jury finds in [plaintiff's] favor on his Title VIl claim, it alsmald conclude
that, but for the defendants’ actions, . . . no change in his contractual relationship withabe S

District . . . would have occurred.”)lThe motion to dismiss is therefore denied as to Count 1.



D. Class-of-One Equal Protection Claim (Count V)

In Count V, Robertson argues that she was intentionally singled out for diké&rent
treatment without a rational basis, in violation of the Fourteenth Amendment. Thentgupr
Court held inEngquist v. Oregon Department of Agricultus®3 U.S. 591, 598 (2009), that “the
classof-one theory of equal protection does not apply in the pebtigloyment context.” Count
V is therefore dismissed.

E. lllinois Personnel Records Review Act (Count V1)

In Count VI, Robertson alleges that the defendants violated the IPRRA, although this
section of the complaint does not explain how the violation occuiftbddefendants argue that
the facts alleged in theomplaint do not support a violation of tiRRRA. The IPRRA provides
a private right of action for employees who are denied access to persaordsrer whose
records are divulged withowtritten notice. Bogosian v. Bd. of Educ. of Cmty. Unit Sch. Dist.
200, 134 F. Supp. 2d 952, 960 (N.D. lll. 2001). The defendants contend that the complaint lacks
any allegations that Robertson was denied access to her personnel file or teabius were
divulged to a third party.

The court agrees thatehallegations in the complainbchot support an inference that
Robertson’s records were divulged without written noticRather, as best the court can
decipher, the complaint alleges that the ddéats botHailed to contact DCFS about suspected
abuse by Robertson when required to do so and improperly kept records identifyingdroderts
the subject of an investigation by DCFS. The exhibits attached to the complaiatanitiat
some type of imestigation of the alleged abuse occurred and DS had no record of an
investigation of Robertson. It is not clear how these alleged facts amount tateowriolf the

IPRRA.



Nor does the complaint contain allegations that Robertson was denied access to her
personnefile. In her response, Robertson contends that she asked for access to her file in March
2011 and did not receive access to it until January 204 2laintiff “may not amendher]
complaint in[her] response brief,Pirelli Armstrong Tre Corp. Retiree Med. Benefits Trust v.
Walgreens C0.631 F.3d 436, 448 (7th Cir.201Hithoughshemayincludefacts in a response
brief “in order to defeat a motion to dismiss if the facts are consistenthaithllegations of the
complaint,”Help atHome, Inc. v. Med. Capital, L.L.C260 F.3d 748, 7533 (7th Cir.2001).

Here, the additional facts included in Robertson’s response change her dbetmryhow the
defendants violated the IPRRA, and thus amount to an impermissible amendment of the
comphint. As the First Amended Complaint does not contain facts that support an inferénce tha
the defendants violated the IPRRA, Count VI is dismissed without prejudice. RwobaTés/
amend her complaint to make her theory as to the alleged IPRRA viatktaon

E. Tortious Interference with Contractual Relations (Count VII) and Negligent
Supervision (Count VIII)

1. Statute of Limitations

Defendants argue that Robertson’s state tortious interferenceand negligent
supervisionclaims are barred ly the oneyear statute of limitations set out ite Local
Governmental and Governmental Employees Tort Immunity(Aoe Tort Immunity Act”) 745
lIl. Comp. Stat.10/1-101, et seq. which bars civil actions “against a local entity or any of its
employeedor any injury unless . . . commenced within one year from the date that the injury
was received or the cause of action accfued5 Ill. Comp. Stat. 10/4101(a). There is no
dispute that the Board is a “local entity” atitht Lofton is its employee. According to the
defendants, Robertson was informed in July 2011 that she had been removed fromrtloé¢ roste

teachers at Senn. This was after the October 1, 2010, incident involving the studerfiterand



she was issued a warning resolution. The defasdargue that Robertson was awardhaf
defendants’ alleged tortious conduct and her injury as of July, 20d4n she was terminated
She filed an action in state court in August 2012, more than one yeahaftause of action
accrued.

Robertson repondsto the defendants’ statute lohitations defense by claiminipat she
did not discover the information that forms the basis of her allegations until eftdrsmissal,
because she did not have access to her personnel Uiteder lllinois law, tle statute of
limitations begins to run wherthe injured person becomes possessed of sufficient information
concerning his injury and its cause to put a reasonable person on inquiry to determivez whet
actionable conduct is involved."Knox Coll. v. Celax Corp, 430 N.E.2d 976, 9881 (lll.
1981). Robertsoncontends that th discovery rule should applio her claimsbecause she
discovered her injurgfter her termination She also argues that equitable tolling of the statute of
limitation is approprige in this casebecause she was refused accesattteast some of the
information that formshe basis of her claim.

The statute of limitations is an affirmative defense. “Complaints need not atetiaipc
plead around defenses,” but a plaintiff may plead herself out of court by pleadmth&cthow
that a defense appliesPeterson v. McGladrey & Pullen, LL.LB76 F.3d 594, 600 (7th Cir.
2012) See alsdHollander v. Brown457 F.3d 688, 691 n.1 (7th CB006) (observing that it is
“irregular” to dismiss a complaint on the basis of an affirmative defense such as the dtatute o
limitations, unless “the plaintiff effectively pleads herself out of courallsging facts that are
sufficient to establish the defen¥eRichards v. Mitcheff696 F.3d 635, 638 (7th Ci2012)
(“Judges should respect the norm that complaints need not anticipate or meet potential

affirmative defenses.”)'A statute of limitations defense, while not normally part of a motion

10



under Rule 12(b)(6), is appropriate where thegdtions of the complaint itself set forth
everything necessary to satisfy the affirmative defense, such as when a coptpilainteveals
that an action is untimely under the governing statute of limitatioAsdonissamy v. Hewlett
Packard Co.547 F.3d 841, 847 (7th Cir. 2008).

Here,the discovery rule or equitable tolling might apply to Robertson’s claims, bus this
impossible to determine from the face of the complaint, and Robertson was not rempiesit
these facts in her complaint in order to survive a motion to disndssRichards 696 F.3d at
638. Although the defendants argue that Robertson was on notice that her rights might have
been violated at the time of her terminatiand therefore had a duty to investigate her potential
claims,the complaint alleges that theefendants offereBobertsora neutral explanation for ¢h
terminatior—a reduction in stafdit Senn Drawing all inferences in Robertson’s favdristis
not a casean which the wrongfulness othe defendants’ alleged¢onduct would have been
obvious to the plaintifat the time it occurredCf. Sroga v. DeesusNo. 12 C 9288, 2013 WL
2422869, at *4 (N.D. Ill. June 3, 2013) (“It is beyond any reasonable dispute that when six armed
police officers enter a person’s homghout notice or consent in the early morning, damage his
property, and respond to his reasonable questions with profanity and threats to arrest him
although he has done nothing wrong, that person is on notice that he has beeri)infRetder,
it is plausible that Robertson was not aware of the contents of her personnel file and tte impa
those contents would have on Hieture employment prospects until well after the date of her
termination. The court therefore denies the motion to dismiss basdti@ statute of limitations.

2. Tortious Interference with Contract (Count VII)

The defendantsrgue in the alternativethat Robertson’s tortious interference with

contract claim fails because the only contract relevant to her claines smployent contract

11



with the Boardwhich is a defendant in this case. The elements of a tortious interference with
contract claim are:

(1) the existence of a valid and enforceable contract between the plandiff

another; (2) the defendant’s awareness of this cooahgaklation; (3) the

defendant intentional and unjustified inducement of a breach of the contract; (4)

a subsequent breach by tb#her, caused by the defendantirondgul conduct;

and (5) damages.

HPI Health Care Servs., Inc. v. Mt. Vernon Hosp.,,I6d5 N.E.2d 672, 676 (lll. 1989).

According to the defendants, Robertson cannot satisfy these elements becausedhe B
could not, as a matter of lawgrtiouslyinterfere with its own contractThe court agreesUnder
lllinois law, it is settled “that a party cannot tortiously interfere with his own contract; the
tortfeasor must be a third party to the contractual relatiorishiytion v. Am. Capital, Ltd682
F.3d 648, 652 (7tiCir. 2012) (quotingDouglas Theater Corp. v. Chi. Title & Trust C631
N.E.2d 564, 567 (1997)). Thus, Robertson’s claim against the Board fails because it was a part
to her employmentontract. SeeLombardi v. Bd. of Trs. Hinsdale Sch. Dist, 863 F. Supp. 2d
867, 873 (N.D. lll. 2006) (dismissing teaclseclaim against school board because it was a party
to the contract with which #llegedlytortiously interferedl

The defendants argue that Lofton likewise cannot be held liable for ietecéemwith
Robertson’s employment contract with the Board because she was the Bgard's An agent
of the employer is natsuallyconsidered to be a third party against whom a tortious interference
with contract claim may be broughtStanford v. Kraft Foods, Inc88 F. Supp. 2d 854, 857
(N.D. 1ll. 1999). InQuist v. Bbard of Trusteesof Comnunity College DistrictNo. 525 629
N.E.2d 807, 8112 (lll. App. Ct. Feb. 16, 1994), the lllinois Appellate Court concluded that

statements made kg/college president that allegedly constituted tortious interference with an

instructor's employment contract were made by an agent of the college, thot garty.

12



Similarly, in Lombardi the district court dismissed a claim against individual school officials
“because they were agents of the Board, and acting on its beéB.'F.3d at 873. The court
agrees that, because Lofton was acting as an agent®bdné and not as a third passen she
placed information into Robertson’s personnel file tafiécted her contract with the Board
Count VIl against Lofton must bestissed:

G. Defamation (Count IX)

To establish defamatioobertsormust show that Loftomade a false statement about
her, made an unprivileged publication of that statement to a third,p@mty damagedher by
publishing the statementSolaia Tech LLC v. Specialty Puldy Co, 852 N.E.2d 825, 834ll.
2006). A statement is defamatory per satifimputes that]a persorlacksability or otherwise
prejudices that person in her or his professiond. An allegedly defamatory remark is
“published when it is communicated to someone other than the plaintdibson v. Philip
Morris, Inc, 685 N.E.2d 638, 644ll. 1997). To be actionable, the publication must have been
“unprivileged,” given the circumstances under which it was médieat 645.

The defendants raise varioaffirmative defenses to the defamation claim.s Aoted
above, aourt may consider an affirmative defense on a motion to dismiss if it is cleatHeo

complaint thathe defense is meritorious.

2 The court notes that the claim against Loftoay also be barred by the Tort Immunity

Act, which immunizes government employees from liability for tortious condudgoldberg v.
Brooks the lllinois Appellate Court stated thahe absolute privilege of government employees
acting within the scope of their duties has been applied to virtually every commaoriaand

the courtrefused to allow a plaintiff to amend his complaint to include a tortious interéerenc
with contract claim against a school district and its employees based on the essploy
complaints about the plaintiff's job performance. 948 N.E.2d 1108, 1116 (lll. App. Ct. 2011).

13



1. Statute of Limitatioas

Defendants argue that the defamation claim is-tiaeed under the Tort Immunity Act,
745 1ll. Comp. Stat. 10/01(a), as well as undeltlinois’ statute of limitations for defamation
claims 7351ll. Comp. Sat. 5/13201, both of whichrequiredRobertson’saction tocommence
within one year of the date tha¢rcause of action accrued.

As stated above, according to the defendants, Robexz®mformed in July 2011 that
she had been removed from the roster of teacte$&nn No allegedly defaratory stéements
were made after July 2011.The defendants argue thBbbertsonwas aware of the alleged
defamaion at that timebut did not filean action in state court that included a claim for
defamationuntil August 2012. Robertson respanthatshedid not discover the defamatory
information that forms théasis of her allegations until after her dismidsain Senn and that
the discovery rule should apply because she discovered her injury at that lateGHatalso
argues that equitable tolling appropriate because she was refusmgss to information that
formsthe basis of her claim.

For the reasons discussed with respect to the tortious interference mtrdrctolaim the
court cannotdetermine from the face dRobertson’scomplaint vihetherthe discovery rule or
equitable tolling applieto her claimsand Robertson was not required to plead these facts in her
complaint in order to survive a motion to dismisSeeRichards 696 F.3d at 638.The court
therefore denies the motion tediissCount IXbased on the statute of limitations.

2. Absolute Immunity under the Tort Immunity Act

The defendants next argue thia¢y are immunized against the defamation claim by the
Tort Immunity Act, 745 Ill. Comp. Stat. 10/01 et seq The Bard they argueis entitled to

absolute immunity from the claim unde28L07 of the Tort Immunity Actwvhich states

14



A local public entity is not liable for injury caused by any action of its employees
that is libelous or slanderous or for the provisadrinformation either orally, in
writing, by computer or any other electronic transmission, or in a book or other
form of library material.

745 Ill. Comp. Stat. 10/2-107.

The court agrees with defendants tlaéditing all facts pleaded by Robertsorsupport
of her defamation claing 2-107of the Tort Immunity Actentitles the Board to immunity from
Robertson’s defamation claim. The basis for the liability of the Board is [dgedly libelous
action of its employee, Lofton, and her provision of information about Robert$obirtson’s
prospective employers. As a local public entity, the Board cannot be sued for $@ftbions.
See Horwitz v. Bd. of Educ. of Avoca Sch. P80 F.3d 602, 617 (7th Cir. 2001) (dismissing
defamation claim agast school board)illagrana v. Vill. of OswegoNo. 04 C 4603, 2005 WL
2322808, at *5 (N.D. lll. Sept. 22, 2005) (dismissing defamation claim against the Viflage o
Oswego). Count IX against the Boardtisereforedismissed with prejudice.

The defendants argue thabfton is also immune from liability for the provision of
information under § 2-210 of the Aathich states

A public employee acting in the scope of his employment is not liable for an

injury caused by his negligent misrepresentation or the provision of information

either orally, in writing, by computer or any other electronic transmissioim a

book orother form of library material.

745 1ll. Comp. Stat. 10/2—-210.

The facts as pleaded by Robertson establishLibiébn was acting whin the scope of
her employment when the alleged defamatory statements were made or providetdarties
Robertson does not argue otherwisgher,she contends that Loftacted maliciously when she

took over the investigation inthe alleged &useof the student, “injected her own prejcel into

the investigation, witheld information that was required to be revealed . . . , and caused

15



Robertson to be dismissed.” (Pl.’'s Resp. to Mot. to Dismiss2]l ECF No. 26.) All of these
actions even f malicious,were taken by Lofton within the scope of her duties as principal.

It follows that under the Tort Immunity Act, Lofton is not liable for prdirig
information that was defamatoryfhis is truedespite her allegediyalicious intent.The lllinois
Appellate Courhasheld that “the provision of information is a separate category from negligent
misrepresentation, providing a broad protection to public employees acting withsnoibe of
their employment.” Goldberg v. Brooks948 N.E.2d 11081114 (lll. App. Ct. 2011). Put
another waythe limitation of immunityin § 2210to “negligentmisrepresentations” does not
similarly restrict the immunity that applies to “tipeovision of information” to negligent acts,
but encompassdbke maliciousprovision of informatioras well.

Drawing all inferences in favor of Robertson for purposes of the motion to dismiss
however,Robertson haslleged that Lofton injured her not only by providing information, but
also by makingmisrepresentations about heith malicious intent. As the Tort Immunity Act
protects only negligent misrepresentatioh&oifton madefalse statemen@bout Robertsowith
malice she would not enjoy immunity for those statements under the 3¢ Douglas2013
WL 2156053, at *6 (concluding that although the defendant was not liable for the provision of
information, defamatory “misrepresentations” about the plaintiff were notumized to the
extent that they were made with malic@hus, although the defamation claim againstBbard
is dismissed under the Tort Immunity Act, the cocehnot granthe motion to dismiss the
defamation claim against Lofton on the same basis.

3. Absolute Privilege

Even if Lofton is not immune from liability for alleged misrepresentaticihe

defendants argue that asjatementshe may have made about Robertaomprotected by an

16



absolute privilege:* A defamatory statement is not actionable if it is privileged; this is a question
of law.” Solaia Tech., LLC852 N.E.2d at 842 A government fiicial is absolutely immune
from liability for defamatory statements made within the scope of her diHiesvitz, 260 F.3d
at 61718. Immunity applies when the statements were reasonably relakest adficial duties.
Villagrana, 2005 WL 2322808, at5. The privilege“cannot be ‘overcome by a showing of
improper motivation or knowledge of the statement’s falsity, including malidddtwitz, 260
F.3d at 618 (quotin&lug v. Chi. Sch. Reform Bd. of Tr§97 F.3d 853, 861 (7th Cir. 1999)).

The statenents at issue heegeprivileged becauseas stated abovetheywere made in
the course ofind were reasonably related ltofton’s duties as principal, which included the
evaluation and discipline of teachersSee Douglas2013 WL 2156053, at *8 (dismisg
defamation claim against principal and Board because statements aboueawsaehmade by
the principal in the scope d¢fer employment and were privileged). Nothing in the complaint
supports an inference that the statements exceeded the scdmdtafs duties or were
communicated to parties outside of Lofton&pacityas principal, and Robertson makes no such
argument in her responseShe argues that Lofton was not acting as a mandatory reporter
because she did not report the alleged abuse toSD&lfd instead took charge of the
investigation herself, but that has nothing to do with whether Loftade statements within the
scope of her dutieas principal. Cf. Villagrang 2005 WL 2322808, at *5 (denying motion to
dismiss defamation claim wherewts unclear from the complaint whether police officers made
statements to third parties that were unrelated to their investigation of amthcidibe court

dismisses Count IX against Lofton without prejudice.
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V. CONCLUSION

For the reasons explainethave, the defendants’ motion to dismiss is granted as to
Counts VI (without prejudice), VII (with prejudice), and IX (with prejudice agathe Board
and without prejudice against Lofton). The motion to dismiss is denied as tcsGamd VIII.
The chims against Lofton in her official capacity are dismissed, and Counishiisded against
Lofton in her individual capacity. The court also dismisses Count V with preju@iased on
Robertson’s representations that she intends to file an amended complaint, thentEfenda
motion for a more definite statement pursuant to Rule 12(e) is denied as moot. Robeytson ma

file a Second Amended Complaint within thirty days of the date of this order.

ENTER:

/sl
JOAN B. GOTTSCHALL
United States District Judge

DATED: October 25, 2013
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