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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MARCUS ROBLES ;
Petitioner ;
V. ) 13 C 3214
UNITED STATES OF AMERICA ; Judge Virginia M. Kendall
Respondent. ;

MEMORANDUM OPINION AND ORDER

Petitioner Marcus Robles, proceeding pro se, moved under 28 U.S.C. § 2255 to vacate,
set aside, or correct his sentence. Ropled guilty to credit card fraud and received a fesity
month prison sentence. Roblelsimsthat he pled guilty because his lawyer told him that he
would receive a sentence of twersigven months in prison. In light of thesplarity between the
sentence Robles received and the sentence he exgeotddsclaims that he did not enter his
plea knowingly and that his counsel did not provide adequate assistance. This Court denies
Robles’ petition.

FACTS

On August 13, 2012, the government filed an information that accused Robles of credit
card fraud in violation of Title 18, United States Code, Section 1029(a)(1). (12 CR 631,0Dkt. N
1.) At his arraignment, Robles entered a plea of guilty. (12 CR 631, Dkt. No. 6.) The plea
agreerment set forth the maximum statutory penalty for Robles’ offedsa years
imprisonment. (12 CR 631, Dkt. No. 10 1 8(a).) The plea agreement also set forth, “based on th

facts now known to the government,” an anticipated advisory sentencing guideligesofan
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twenty-seven to thirtsthree months in prisorfld. { 9.d.) The plea agreement further explained
that the anticipated sentencing guidelines range was a prediction:

Defendant and his attorney and the government acknowledge that

the above Guideline calculations are preliminary in nature, and are

non-binding predictions upon which neither party is entitled to

rely. Defendant understands that further review of facts or

applicable legal principles may lead the government to conclude

that different or additinal Guideline provisions apply in this case.

Defendant understands that the Probation Office will conduct its

own investigation and that the Court ultimately determines the

facts and law relevant to sentencing, and that the Court’s

determinations govern hé final Guideline calculation.

Accordingly, the validity of this Agreement is not contingent upon

the probation officer's or the Court’s concurrence with the above

calculations, and defendant shall not have a right to withdraw his

plea on the basis of the Court’s rejection of these calculations.
(Id. 1 9.e.)

Before accepting Robles’ plea of guilty, this Court determinedhisgiea was voluntary

and did not result from force, threats, or promises not contained in the plea agreeneent. Aft
placing him under oath, this Court determined tiRableswas competent to enter a plea of
guilty based orhis answers to a series of questions asked by this Court. For instance, this Court
asked whether Robles had the opportunity to review the plea agreement with hed.cbliss
Court also asked whether Robles was satisfied with his counsel. Robles anssgetedogth
guestionsThis Court also explained to Robles that he could receive up to ten years in prison and
that this Court would take into account thdvioory sentencingguidelines. This Court made
clear to Robles that the sentencing guidelines were no longer mandatisfie® that his plea
was knowing and voluntary, this Court accepted Robles’ plea of guilty.

On March 5, 2013, this Court sentenced Rolteorty-six months in prison. (12 CR

631, Dkt. N0.26.) This sentence reflected the lewd ofanadvisory sentencinguideline range



of forty-six to fifty-seven monthg12 CR 631, Dkt. No. 27 at 8:44.) Robles’ defense counsel
objected toan increasg criminal history score based on relevant conduct Robles’ admitted to.
(12 CR 631, Dkt. No. 22 at 101.) According tdDefense CounsgRobles agreed tadmit to the
relevant conducsolely for purposes of calculating his base offense levell Becausethe
relevant conduct occurred while Robles was on parolariother offense, however, this Court
overruled Defense Counsal objection and considered the relevant conduct in calculating
Robles’ criminal history categoryl2 CR 631, Dkt. No. 27 at 8171.) After sentencing himhis
Court explained t&roblesthat he could appeal his sentence within fourteen days of the entry of
the judgment and conviction ordeld.(at 22:1922.) The plea agreement also set forth Robles’
appellate rights. (12 CR 631, Dkt. No. 10 § 19.c.)

Robles moved to vacate, set aside, or correct his sentence approximately ns&ateeeck
on April 29. 2013 He also filed an affidavit explaining thBtefense Counseébld him that he
would not receive a sentence of more than tweatgn months in prison. (13 C 3214, Dkt. No.
6 at 1.) He attached a second affidavit from Roxanne Barnett as well as a letesr lyritvis.
Barnett. (d. at 34.) Ms. Barnett signed her affidavit before a notary pub$ee {d.at 3.) Ms.
Barnett's affidaui states that she was present at a meeting between Roblesfande Counsel
at which Defense Counsglld Robles that he would not receive a sentence of more than twenty
seven months in prisond) The government opposes Robles’ motion and submittadfidavit
from Defense Counseh support of its opposition.

STANDARD OF REVIEW

A federal prisoner may move the court that imposed a sentence to vacate, seairaside
correct that sentence on the grounds that the court imposed the sentence in violdi®n of

Constitution or laws of the United States, the court lacked jurisdiction to @rtpessentence,



the sentence exceeded that permitted by law, or the sentence is otherwise subj&tetal co
attack. 28 U.S.C. § 2255. “Relief under 8§ 2255 is an extraordinary remedy because it asks the
district court to essentially reopen the criminal process to a person vdam\alhas had an
opportunity for full process.Almonacid v. United Sates, 476 F.3d 518, 521 (7th Cir. 2007). A
district court may dismiss a petition under 8§ 2255 at an early-staige without an evidentiary
hearing—if the record before the court shows that the petitioner is not entitled to Iretlief

The Sixth Amendment provides criminal defendants with the right to effective counsel
Koons v. United Sates, 639 F.3d 348, 351 (7th Cir. 2011). Courts presume that counsel
“rendered adequate assistance and made all significant decisions in the eXexcas®mable
professional judgment.United Sates v. Lathrop, 634 F.3d 931, 937 (7th Cir. 201@uoting
Srickland v. Washington, 466 U.S. 668, 690 (1984)). To rebut this presumption, a petitioner
must show that his counsel's performance fell below an objective standard oft#arsess and
that, but for his counsel’s performance, the result of the proceeding would have beemntdiffer
Lathrop, 634 F.3dat 937. “The benchmark for judging any claim to ineffectiveness must be
whether counsel’s conduct so undermined the properifumag of the adversarial process that
the trial cannot be relied on as having produced a just reSultkland, 466 U.S. at 686.

In the context of a plea agreemétd,reasonably competent counsel will attempt to learn
all of the facts of the case, make an estimate of a likely sentence, and communicselthefr
that analysis before allowing his client to plead guiliMdore v. Bryant, 348 F.3d 238, 241 (7th
Cir. 2003). In addition to showing that counsel was not reasonably competent, the gretition
must show that counsel’s deficiency was a decisive factor in the petitiatemision to plead

guilty. Julian v. Bartley, 495 F.3d 487, 498 (7th Cir. 2007). A petitioner must show this



prejudice to a reasonable probabilitd. A court must deny a pén claiming ineffective
assistance of counsel if the petitioner fails to establish either defp@eiormance or prejudice.

DISCUSSION

Robles has not shown thaDefense Counselailed to provide reasonably competent
counsel.

Robles claims thaDefenseCounselwas ineffective in several respectRobles claims
that (1) Defense Counsemisled Robles with respect to the prison sentence Robletd wou
receive; (2Defense Counsel did not adequately investigate and argue the effects dfigurga
Robles suffered in 2002; (I)efense Counsellid not account for the use of Robles’ 1994
conviction in sentencing; (4) Defense Counselvised against accepting a binding plea
agreement; and (B)efense Counsealdvised against an appegl3 C 3214, Dkt. No. 1 &-6.)
But none of Defense Counsel's actions as described by Robles were outside thengedef ra
professionally competent assistangee Hutchings v. United Sates, 618 F.3d 693, 697 (7th Cir.
2010).

A. Robles has not shown thaDefense Counselvas deficient with respect to his
sentencing calculations.

To be competent, “counsel [must] attempt to learn the facts of the case and goakke a
faith estimate of a likely sentencdJnited States v. Martinez, 169 F.3d 1049, 1053 (7th Cir.
1999).Thereis no indication thaDefense Counsalid not do thatDefense Counsadalculated
ananticipated guideline rangd twenty-seven to thirtythree months in prison. (13 C 3214, Ex.

A to Dkt. 5 f 14.) This was the same range proposed by the governmentdmafitplea
agreement.Ifl.  13.) And this is the same anticipated range Robles agreed to in his plea

agreement. (12 CR 631, Dkt. No. 10 1 10.d.)



Yet acording to RoblesDefense Counsealssured him that he would receive no more
than twentyseven months iprison and probably closer to twelve months due to factors such as
staying out of trouble for five years and agreeing to plead to an information. Bues ithere is
no evidence thaDefense Counseallid not analyze the relevant facts and discuss thém w
Robles.See Martinez, 169 F.3d at 1053 (“To rise to a constitutional violation, there must be
greater evidence . . . of the attorney’s lack of a gadt effort to discover and analyze relevant
facts and discuss them with the client.”) Biéfense Consel could do was predict Robles’ likely
sentence-and Defense Counsel’s performance as counsel was not deficient just because his
prediction was wrongSee id. (“In this circuit, an attorney’s ‘mere inaccurate prediction of a
sentence’ does not demonstr#iie deficiency component of an ineffective assistance of counsel
claim.”). To the extent thaDefense Counserred, his error was not so great thaeriderechis
performance ineffectivesee id. (explaining that a lawyer’s failure to inforenclient d a greater
punishment because he qualified as a career offender or to recognize the dishiattieen
federal and state jurisdictiatid notrender performance deficienf)herefore, this Court rejects
Robles’ claim thaDefense Counseal performance wa deficient with respect to his sentence
prediction.

B. Robles has not shown thabefense Counsdiailed to investigate or consider
the effects of Robles motorcycle accident.

Robles claims that a motorcycle accident in 2002 left him with diminished mental
capacity. (13 C 3214, Dkt. No. 1 at 6Bobles further claims that he tdlefense Counsealbout
his diminished mental capacity bDiefense Counsdhailed to bring it to this Court’s attention.
(Id.) Defense Counsellaims that Robles never told him about diminished mental capacity. (13 C

3214, Ex. A to Dkt. 5 1 12.) During its plea colloquy with Robles, this Court asked Robles



whether he had ever received treatnfenia mental health condition. Robles answeredTihes
Court also askedefense Counselhether he had any reas to doubt Robles’ competency.
Defense Counsalxplained that he spent a lot of timelwRobles and then answered Ab.no
time did Robles tell this Court that he suffered from a diminisheataheapacity even though
this Court explained to Robles that the purpose of the plea colloquy was to makesRables
was competent to plead guilty and understood his rights. Based on his answers tsttbasgque
this Court asked, this Court found Robles to be competent.

Significantly, Robles mentioned his motorcycle accident during his plea collogqulydout
not indicate that he suffered diminished mental capacity because of the accidentagked
whether he suffered from any serious medical conditions, Robles said hedstribenearthritis
and lost sight in his eye. Robles explained thatadkesmedical marijuanan California for
arthritis in his left kneeand because he was in a motorcycle accidsnno time did Robles
suggest that the motgrde accident caused diminished mental capadiherefore, this Court
rejects Robles’ claimhat he suffered from diminished mental capa&eg Hutchings, 618 F.3d
at 699700 (“the district court need not hold an evidentiary heanhgre the motion, les, and
records of the case conclusively show that the prisoner is entitled to no relief.”)

C. Robles has not shown thabefense Counselvas not reasonably competent in
his treatment of Robles’ 1994 conviction.

Robles claims thabefense Counseassumed t#t Robles’ 1994 conviction would not be
a factor in determining Robles senten8ait the plea agreement contradicts Robles’ claim
because it states that Robles received three criminal history pointesfaotviction. (12 CR

631, Dkt. No. 10 ¥ 10.c.i.) During this Court’s plea colloquy with him, Robles confirmed that he



reviewed the plea agreement with Defense Courides Court also told Robles that his 1994
conviction was a factor in his advisory sentenguaglelines calculation.

And to the extent @it Robles’ claim is thaDefense Counssl guideline calculation did
not account for the effect Robles’ relevant conduct while on parole wouldonakis sentenge
that argument fails for the reasons stated above in SelcBorRobles agreed that he made
purchases using counterfeit payment cards between October 29, 20@&camaber 13, 2007.
(12 CR 631, Dkt. No. 10  7.) Robles’ parole for his 1994 conviction did not end until August
27, 2007. $ee 12 CR 631, Dkt. no. 27 at 7#H.) Therefore,Robles committed the relevant
conduct while on parole. Thisonductincreased higriminal history score and resulted am
advisory sentencingyuideline range of drty-six to fifty-seven months. Although Defense
Counsel challenged this Court’s use of Robles’ relevant conduct while on parolectsebis
criminal history score, thathallenge was unsuccessfBut Defense Counsel’s performance as
counsel was not deficient just because his prediaaterning the effect of Robles’ relevant
conduct on his sentene&as wrong

D. Robles has not shown that the government offered a bindirgea agreement.

Robles claims that the government offered him a binding plea agreement. (13 C 3214,
Dkt. No. 1 at 6.) But the Assistant United States Attorney Ratense Counsetontradict
Robles’ claim. (13 C 3214, Dkt. No. 5 at 6.) There is no evidence that anyone offered &obles
binding plea agreemenkEven if someone did, Robles has not offered any specific information
with respect to a binding plea agreement from which this Court cdetermine whether
Defense Counsdiandled it competently-or indance, Robles does not specify what sentence
would have been in the alleged binding plea agreement. Moreover, it is not as if thisv@ddrt

have had to accept such an agreemeéahsequently, Robles has not shown that the government



offered a binding plea agreement or that, had the government offered a binding plearggreeme
he suffered any prejudice because he did not accept it.

What is clear is that Robles entered a plea agreement pursudetl.tdr. Crim. Pro.
11(c)(1)(B). Athough the plea agreemesiiates only that the parties entered the agreement
“pursuant to Rule 11 of the Federal Rules of Criminal Procedure” (12 CR 631, Dkt. No. 10 1 1),
provisions within the agreement make clear that the agreaseatibinding. For example,he
plea agreemerdtates “[i]t is understood by the parties that the sentencing judge is neithigr a pa
to nor bound by this Agreement and may impose a sentence up to the maximum Ees1akies
forth above.” [d. at § 12.)The plea agreement also states “[tihe govertmmenfree to
recommend whatever sentence it deems appropriate within the applicable gsidmtige.” I(.

9 11.)These provisions define the plea agreement asbimating. Because Robles knowingly
and voluntarily entered this ndmnding plea agreementhis Court rejects Robles’ claithat
Defense Counsel’s adviedth respect to a binding plea agreement was ineffective.

E. Robles has not shown thaDefense Counsés advice against an appeal was
ineffective.

Robles’ plea agreement allowed him to appeal vihlgdity of his guilty pleaand the
sentence imposed. (12 CR 631, Dkt. No. 10 { 19.c.) He did neither. Robles claibesfémeste
Counseladvised against it. (13 C 3214, Dkt. No. 1 at 5.) As an officer of the court, however,
Defense Counsdias an obligabn to avoid frivolous appeal&ee Nunez v. United Sates, 546
F.3d 450, 455 (7th Cir. 2008). Here, this Court not only sentenced Robles within the advisory
sentencing guidelines range but also sentenced him to the low end of thatAadgeven
though he advisory sentencinguidelines range used by this Court differed from that contained

in Robles’ plea agreemedue toa higher criminal history score, that higher score resulted from



Robles’ admitted relevant conduct. Because a sentence withaaltisry sentencinguidelines
range is presumptively reasonalilimited States v. Ramirez-Fuentes, 703 F.3d 1038, 1049 (7th
Cir. 2013), there was no goddith basis for an appeal. Consequently, this Court finds no fault
with Defense Counsel’s advice concerning an appeal.

I. Robles has not shown that he would not have pled guilty absebefense Counséd
counsel.

A petitioner must do more than merely allege that he would have gone to trial absent
counsel’'s bad advice to show prejudietitchings, 618 F.3dat 697. Prejudice requires other
probative, objective evidence such as a history of plea discussions and the naterdand th
advice concerning the sentencing consequences of a plea of glilthis is not a case where
Robles has ever proclaimed ineoce. RatheiRRobles admitted during his plea colloquy that he
committed the offense outlined in the information. And Robles does not argue now that he did
not commit the offense. This undermines any attempt by Robles to show prefieditmited
Satesv. Parker, 609 F.3d 891, 895 (7th Cir. 2010) (no prejudice where defendant’s conduct and
not counsel’'s bad advice caused a longer sentehads).not as if gong to trial would have
altered Robles’ sentencirgofile with respect to his past convictions, which is what led to the
increased sentencexee Srickland, 466 U.S. at 69900 (“With respect to the prejudice
component, the lack of merit of respondent’s claim is even more stark. The evitdahce t
respondent says his trial counsel should have offered at the sentencing hearing vebulthibe
altered the sentencing profile presented to the sentencing judgeshort, advice from counsel
could not change the fact that Robles’ committed the relevant conduct fordnsefivhile he

was on parole.
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Robles entered a plea of guilty at his arraignment. Robles entered his pleacagredm
the understanding that the anticipated advisory sentegaikiglines range was twersgven to
thirty-three months in prison. (12 CR 631, Dkt. No. 10 1 10.d.) Theaglegement stated that
the sentencing guidelines were not only advisory but also that this Court was not bobed by t
plea agreement or the advisory sentencing guidelines. (12 CR 631, Dkt. §%.91A2.) The
plea agreement also stated that Bmebation Office would conduct its own investigation with
respect to sentencing and that the plea agreement was not contingent Witbbtiteon Officés
or this Court’s concurrence with the plea agreement’s sentencing taleslgd12 CR 631, Dkt.

No. 107 10.e.) This Court confirmed Robles understanding during its extensive pleaycolloqu
with him, explained that it could sentence him up to theygrmaximum prison sentencand

told him that the sentencing guidelines were not mandatory. These facts also undamgnine
attempt by Robles to show prejudice.

Yet Robles contends that he would not have entered his plea of guilty had he known that
he would e sentenced to more than twesgven months in prison. Theglfserving statement
does not show prejudic&ee Julian, 495 F.3d at 49800. The same is true for Ms. Barnett’s
affidavit. See id. Robles has not shown a history of plea negotiations wheneawered as to his
guilt. Rather, astate court had already convicted Rolile€onnection with the same conduct
that led to his federal chargél2 CR 631, Dkt. No. 22 at 3.) And Robles has not altered his
course once the federal government became ingdofee Julian, 495 F.3d at 499 (defendant’s
decision to change plea at last minute reflects effect of counsel's adviteaotepermination).
Moreover,Robles has not shown that the sentence he received edt¢bhednaximum sentence
he believed this Courtould impose. In short, there is no objective evidence Eredense

Counsebk advice was the decisive factorRobles’ decision to enter a plea of guilty.

11



[I. This Court will not issue a certificate of appealability because Robde has not
presented a subntial showing of the denial of a constitutional right.

A petitioner cannot appeal a denial of a petition under 28 U.S.C. § 2255 uniass a c
issues a certificate of appealabiliB8 U.S.C. § 2253(c)see also Buie v. McAdory, 322 F.3d
980, 981 (7th Cir. 2003)r'his requirementanservs judicial resources and protects appellate
courtsfrom the burden of unmeritorious petitionader8§ 2255.See Young v. United Sates, 124
F.3d 794, 799 (7th Cir. 1997Courts may grant a ddrcate of appealability wén apetitioner
presentsa substantial showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2);
see also Gonzalez v. Thaler, 132 S.Ct. 641, 649 n.5 (2012). A substantial showing of the denial
of a constitutional right requires the petitey to show that reasonable jurists could find room to
debate whether the petition should have been resolved in a different manner or thstidke |
presented are adequate to entitle the petitioner to pregdedis claims.See Sack v. McDanidl,

529 U.S. 473, 475 (2000).

Becausehis Court deniedRobles’ineffective assistanaef counselkclaims on the merits,
Roblesmust showthat reasonable jurists would find this Court’s assessment obhgtitutional
claims either debatable or wrorfgee Miller-El v. Cockrell, 537 U.S. 322, 338 (2003) (quoting
Sack, 529 U.S. at 484)Robleshas madeno such showing here andishCourt findsthat
reasonable jurists could not find room to debate its ruling on the merits of Rdbles Robles
has not shown thabDefense Counsel's performance was deficient or that he suffered any
prejudice because of the advice he received from courtselefore Robleshas not shown that

a certificate of appealability is appropriate
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CONCLUSION

For the reasons stated hereihis Court denies Robles’ motion to vacate, set aside, or

correct his sentence.

tates District Court Judge
Northern District of lllinois
Date: November 22, 2013
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