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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
ROBERT FLETCHER and BARTLOW GALLERY LTD.
Plaintiffs, 13C 3270
VS. Judge Feinerman

PETER DOIG, GORDON VENELASEN, MATTHEW
S. DONT4N, and THE DONTZIN LAW FIRM LLR

)
)
)
)
)
)
)
)
)
Defendand. )

M EMORANDUM_OPINION AND ORDER

Robert Fletcher and Béww Gallery Ltd. brought this diversity suit agaihdatthew S.
Dontzin and The Dontzin Law Firm LLP (together, “Dontzin Defendants”), GordareKlasen,
andPeterDoig, seeking damages for their alleged tortious interferarnitePlaintiffs’
prospective economic advantagetaling action that scuttletie auction of a painting owned by
Fletcher andalso seeking a declaratitimtDoig paintedhepainting. Doc. 1.VeneKlaserand
the Dontzin Defendants have separately mdwvadismiss the complaininder Federal Rules of
Civil Procedure 12(b}) and12(b)(6). Docs.22, 26 Doig has moved to dismiss under Rule
12(b)(2)or, in the alternatig, on the basis dbrum non conveniena favor of a court in
Ontario, Canada. Doc. 34. The cagnantsthe Dontzin Defendantsind VeneKlasen
motions, disnssing the claims against theor lack of personal jurisdiction, and denl@sig’s
motion

Background

Because Dig has moved to dismiss only under Rule 12(b)(2)farndm non conveniens

and because the courtdsmissng the Dontzin Defendants and VeneKlasen under Rule 12(b)(2)

without reaching their Rule 12(b)(6) arguments, the relevant background includes ribeonly

Dockets.Justia.com


http://dockets.justia.com/docket/illinois/ilndce/1:2013cv03270/282950/
http://docs.justia.com/cases/federal/district-courts/illinois/ilndce/1:2013cv03270/282950/75/
http://dockets.justia.com/

complaint, but also the evidentiary teaals submitted by both sisle No party has requested an
evidentiary hearingso the court must accept Plaintiffs’ undisputed factual avermentaastd
resolve allgenuinefactual disputes in Plaintsf favor. See uBID, Inc. v. GoDaddy Grp., Inc.
623 F.3d 421, 423-24 (7th Cir. 201@yrdue Research Found. v. Sanofi-Synthelabo, $38.
F.3d 773, 782-83 (7th Cir. 2003)jamond Mortg. Corp. of lll. v. Suga®13 F.2d 1233, 1245
(7th Cir. 1990)Saylor v. DyniewskiB36 F.2d 341, 342 (7th Cir. 1988).

Fletcher lives in Sault Ste. Marie, Ontario, Canada, anditzarcof Canada, though he
spends almost half his time in the United States. Doc. 2;abfic. 482 at{Y1, 3-4. Fletches
girlfriend, eldest son, and parents live in Michigan, his sister lives in Indiaddyis brother
lives in a Chicago suburb. Doc. 2&t 13, 5-7. Fletcherownsan untitledacrylic paintingon
linen signed “1976 Pete Doigewhich depictsa desert scene with a pond (“the WorkDoc. 1

at 1 1, 8. Here is areproduction of the Work:

Doc. 22-3 at 6.



As described in detail below]etcherbelieves that Doig authored the Wankthe mid
1970s. Doig isa renownedrtist whose painting/Vhite Canogsold at Sotheby’s for a record-
breaking $11.3 million in 2007, and who recently sold another pairthrgfrchitect’s House in
the Ravinefor $12 million. Doc. Jat 150. Doig has submitted an affidavit averritigat he was
born in 1959that helived in Canada fronapproximatelyl 966 to 1979that hehas resided in
Trinidad since 2002, artiat he is a&itizen of Trinidad and Tobago. Doc. 24at f12-3. Doig
is representedrofessionallyby VeneKlasen, an art dealer witie Michael Werner Gallery in
New York City. Doc. 1at 15; Doc. 342 at 7.

Fletchemaintains that he met Doig in 1975 or 19Vigile taking college classes
Lakehead Universitin Thunder Bay, OntarioDoc. 1at | 20-21.Fletcherwas employeat
the timeas a correctional officer at Thunder Bay Correctional Cemterat19. Fletcher
claims that he met a fellow student at Lakeland who used the name “Pete Doige,asvho w
seventeen years gldnd who said that he was born in Scotlalid.at §21. Fletcher believe
that this individual was Doigpf the sake of claritytheseventeen yeanld fellow will be
referred to as “Doige,” with the court of couts&ing no position otthe correctness of
Fletcher’s belief thaDoige and Doig are the same person.

According to Fletcher, Doige dropped aditLakeland after beingentenced to five
months in the Thunder Bay Correctional Center for lg@Bsessianld. at{{ 22-23. While
incarcerated, Doige becanmyolved in the prison’s art program, where he painted the Walk.
at 124. Fletcher, who recognized Doigetle prison’s admitting room, observed the Work in its
various stages of completiomd. at {122, 23. With Fletcher’s assistancBpige applied for and
was grantegbarole, and-letcherwas assigned as his parole officét. at 125. Fletcher helped

Doige obtain employment with the Seafarers Union in Thunder Bayat 127. AndFletcher



encouraged Doigm keep pursuingrt, and accepted Daats offer to sell the completed Work to
him for $100. Id. at 128.

Decadedater, Flether came to believe thiite Workwas by Doig.Id. at 1 31.Fletcher
consignedhe Work to Bartlow Galleryan art dealen Chicago, and granted the gall¢ng
exclusive right to market and sell the Work in exchange for a percentage of thelpradeat
1 9. The galleryis storing he Work in Chicagon Fletcher’s behalfld. at 8. Peter Bartlow,
the owner of Bartlow Gallery, conducted fietlresearcinto the Work, and noted the follovgn
aspects obDoig's history that parallefFletcher’s recollection dDoige: Doig has publicly stated
that he was born in the late 1950s in Scotland, that he emigrated to Canada as a youhgtchild, t
he used LSD until he was nineteen years old, and that he was a “roustabout” inteenkaia
western Canadbefore enrolling in art school in England in 1978. at 132. Bartlow also
believes the Work sharésncanny commonalities in composition and execution with known
works by Doig.” Ibid.

On September 23, 2011, Bartlow sent an email inquiry to an address he believed to be
Doig’s, stating:“If you are Peter Doig please get in touch with Bob Fletcher from Thunder Bay.
He has a painting of yours and might want to sell it but needs guidance on how to proceed. ...
Your privacy is of utmost concern, and we could use a little hétp.at ] 17, 33.Bartlow also
contactedveneKlasen, Doig’s art dealer, by phoné. at 34. Bartlow followed up with an
email to VeneKlasen with further details about Fletcher’s (allegegi)aintance with Doig in
Thunder Bayand thgalleged)resemblance of the Work to Doig’s known paintings. at 135.

On October 3, 2011, VeneKlasen, acting on Ddig'kalf, emailed Bartlow denying that
Doig knew Fletcher or had ever been to Thunder Bay, and stating that the Work “isedypsolut

not by Reter Doig.” Ibid. VeneKlasen added: “Whatever [Fletcher] alleges is untrue. The



painting is NOT by Peter Doig. Anyone can see that. We are not interested unthay f
communication related to this. Good luck in finding the real artist for thiy. aftempt to
attribute this painting to Peter Doig in any way will be dealt with by our attofnégsat 36.
The same day, VeneKlasen wrthés in a separate emdi Bartlow: “Further, Doig was 16 at
the time and enrolled first in Jarvis collegiatstitute therSEED school. Both in [T]oronto.
[H] opefully this will end surreal enquiry.” Doc. 22-4 atBartlowwrote back to/eneKlasen
statingthat he would end his inquiries if Doig could provide information disproving his
authorship of the Work. Doc.ét 37.

Doig and VeeKlasen are representiegally by TheDontzin Law frm LLP, a New
York-based law firmand Dontzin, an attorney and owner of the firich. at 91, 6, 15-16.0n
October 12, 2011, the Dontzin Defendasgstthis letter to Bartlow cc’'ing VeneKlasen and
Doig:

We write on behalf of Gordon VeneKlasen, who forwarded us your
recent emails demanding ‘either fair value’ or ‘an endorsement of
authenticity’ concerning a painting that your client, Robert Fletch@msto
have purchased form Peter Doig in 1976. ... [A]s Mr. VeneKlasen informed
you by email on October 3, 2011, after having consulted with Mr. Doig, “this
work is absolutely not by Peter Doig.”

[Quoting VeneKlasen’s October 3 emalipt only does Mr. Doig

not know the owner of this work, he has never been to the place it
is supposedly painted. Additionally, he did not even begin to paint
on canvas until late 1979, well after this work was made. The
signature seems to be of someone named Noige, or Nortge, b
definitely not the signature of Peter Doig.

In response to Mr. VeneKlasen’s email, you threatened to extort Mr.
VeneKlasen and Mr. Doig unless they provide you with “concrete evidence”
concerning the painting’s authenticity. In your October 1, 20d1hi-for
example, you stated that “Mr. Fletcher is only interested in receiving a fair
price for the painting, and does not wish to bring up anything which Mr. Doig
would wish to remain private.” Similarly, on October 7, you accused Mr.
Doig of having “used illegal drugs until 1978” and threatened that “[a] drug
record makes things difficult” because “[a] person who enters the U.S. after



denying a drug conviction faces serious repercussions.” You also accused Mr.
Doig of having “fabricated elaboratecords to gain admission to art school.”

Your unfounded accusations and attempts to extort money or promises
from Mr. VeneKlasen unless he authenticates Mr. Fletcher’s painting are
potentially criminal. Accordingly, we demand that you cease and @iesist
all communications with Mr. VeneKlasen, Mr. Doig, or anyone else at the
Michael Werner Gallerylf you fail to do so, we will take whatever action we
deem necessary to preserve their rights, including, without limitation, seeking
the protection of the prosecutor’s office and filing suit against you.

Id. at 15; Doc. 13 at E2.

On or about May 17, 201Reslie Hindman Auctineers, Inc., a leading auction house
based in Chicag@xpressed to Plaintifi@ninterest inauctioning the Work. Doc. at 7111, 39.
Plaintiffs believe the Workouldsell formore than $1 million and possibly more than $10
million if auctioned as a Doig paintindd. at 60.

Dontzin avers that Leslidindmanstated in a miMay 2012 call tahe MichaeWerner
Gallerythat a Chicagalealer (presumably Bartlow Galleryad offered the Work to her. Doc.
222 at 13. The Michael Werner Gallery referred the matter to the Dontzin Defendawts, w
responded on behalf of Doig and the Michael Werner Gallemylétter to Hindmawon May 16,
2012 (the “DontzinHindman letter”).1d. aty 14. Thdetter, which cc’ed VeneKlasen and Doig,
stated:

We represent the Michael Werner Gallery (the “Gallery”). We
understand that you have contacted Justine Birbil oG#dkery to inquire
about a purported painting on canvas by Peter Doig (the “Painting”), which
was offered to you by a dealer in Chicago. As Ms. Birbil explained to you,
the Painting is absolutely not by Mr. Doig, as Mr. Doig himself has
confirmed.

We understand that you have been advised by the dealer that the
Painting is owned by Robert William Fletcher, who was allegedly given the
Painting by Mr. Doig in 1976. As the Gallery explained to Peter Bartlow, a
dealer in Chicago who approached the Gglébout the Painting last year,

Mr. Doig does not know Mr. Fletcher and certainly never gave him any
paintings. In addition, as the Gallery advised Mr. Bartlow, Mr. Doig did not



begin to paint on canvas until late 1979, well after the Painting wasdifege

created. Finally, the signature on the Painting appears to be of someone

named Noige, or Norge, but is definitely not the signature of Peter Doig.

Under the circumstances, the Gallery will have no choice but to take

legal action if the Painting isuationed or otherwise sold as a work by Mr.

Doig.
Doc. 225 at 23. Doig averghatthe Dontzin Defendants and VeneKlasaoted with [his]
authority to protect [his] right and interest in not having a piece of art that hapticreate
attributed tghim],” and that, “though [he] was not personally involved in every detail, [he]
agree[s] with what [Defendants] ... communicated to Mr. Bartlow and Ms. Hindman.” Doc. 34
2 at 1118, 20. As a result of receiving this letter, Hindman Auctioneers decided not to auction
the Work. Doc. 1 at | 41.

Plaintiffs thenfiled this suit against Doig, VeneKlasen, and the Dontzin Defendants.
Doc. 1. Count lallegesthat “Defendants, by the action of Dontzin, acting as agent for Dontzin
Firm, Doig and VeneKlasen, interfered with Plaintiffs[’] prospective econ@uvantage by
writing to Leslie Hindman Auctioneers, Inc. in or about May, 201®jth the knowledge of the
falsity of the assertions in the letter ..., and with the intention to stop Lesltrtdin
Auctioneers... from auctioning the Work on behalf of plaintiffsid. at {955-56. Count Il
seeks aeclaratory judgment “[d]eclaring the right of plaintiffs, and any agentglwérenf the
plaintiffs, to attribute the Work to Peter Doig, including such attribution in ogldt a private or
auction sale of the Work, without interference by defendants and/or any cddkeis.”Id. at
15.
The plot since has thickened. Suyash Agrawal, counsel for Defendants, hasesudomitt

affidavit averringthaton August 26, 2013, haetwith Marilyn Doige Bovard, the sister af

man namedPeter Edward Doigévho will be referred to by his full name), who was born in



April 1955 and who died in February 20h2Alberta, CanadaDoc. 344 at 5. Bovard resides
in Hinton, Albeta. Ibid. Shesigned an affidavitaverringthat her brothera carpenteby trade
attended Lakehead University and served a jail sentence at Thunder Bayi@@at&xnter in
the 1970s. Doc. 38-at 45. Bovard showed Agrawal her brother’s origibakehead
University student identification card from 1976. Doc.434t 6; Doc. 34-6 at 1. Bovam@vers
that she “recall[ed] Peter telling [her] that, while he was an inmate at Thungend3tok
painting and music classes,” aaldothathe“did music and art” throughout his life. Doc. 34-5
at4-5. Bovardurther averghat she hasome of her brother’s other paintings, including an
acrylic paintingof adesert sceneld. at 5.

William Zieske, counsel for Plaintiffflassubmitted an affidaviaverring hat he spoke
with Gwendolyn Woolwine, the mother of Peter Edward Doige and Bovard. D@&ad$1i2.
Woolwine lives in Challis, Idahold. at §17. On September 2, 2013, Woolwine told Zieske that
she believedhat her son had be@mcarceratedn Florida, not in Canada; that he grew up in the
Atlantic provinces of Canada and did not spend time in Ontario or Thunder Bay; that he painted
very little; and that he never attendeallege. 1d. at 13.

Discussion

Doig’s Motion to Dismiss

A Rule 12(b)(2)

Doig contends that he is not subject to personal jurisdiction in lllinois becausedhe “ha
zero contacts with anyone in lllinois” at¥@laintiffs cannot point to any contact that Doig
directly made with anyone in this forum.” Doc. 34at13 (emphasis added).hat argument is
without merit. Because “the acts of an agent may be considered to be acts of the principal” in

determining the principal’s contacts with Illinoitein v. Rio Parismina Lodgé95 N.E.2d 518,



522 (lll. App. 1998), the Dontzin Defendants’ and VeneKlasen’s contacts with llan®is
imputed to Doig for purposes of the personal jurisdiction inquigeRice v. Nova Biomedical
Corp, 38 F.3d 909, 912 (7th Cir. 1994) (holding that whether or not an agent can be sued in
lllinois, “his superiors, who sent him, can be by virtue of his having come into the state on their
businesy; Stauffacher v. Benne®69 F.2d 455, 459 (7th Cir. 1992)I] f Livesey was the
agent of the enterprise, what more should be necessary to bring the enterprise, akiddience
Heritage, a principal in it, within the long arm of the laarga statute®. Accordingly, the
pertinent questiohereis whether the Dontzin Defhdants’ and VeneKlasen’s contguetith
lllinois—which, asdiscussedbelowin Section Il,were taken on Doig’'s behalfare sufficient to
support the exercise of personal jurisdiction over Doig.

A federal court’s “exercise of jurisdiction over the defendant must be autthdayzihe
terms of the forum state’s personfalisdiction statute and also must comport with the
requirements of the Fourteenth Amendment’s Due Process Cldtsiéathd v. Clifton 682 F.3d
665, 672 (7th Cir. 2012)eealso N. Grain Mktg., LLC v. Grevin@43 F.3d 487, 492 (7th Cir.
2014). The lllinois longarmstatute permits a court to exercs&sonajurisdiction“on any ...
basis now or hereafter permitted by the lllinois Constitution and the Constitutioa Ohited
States.” 735 ILCS 5/2209(c). Becauséthere is no operative difference between thege tw
constitutional limits; a federakourtsitting in lllinois andevaluating &Rule 12(b)(2) motion
must asK'whether the exercise pkersonajurisdictionwould violate federal due
process.”Mobile Anesthesiologists Chicago, LLC v. Anesthesia Assocs. of Houston Metroplex,
P.A, 623 F.3d 440, 443 (7th Cir. 2010). “The plaintiff bears the burden of establishing personal
jurisdiction when the defendant challenges\iVhere, as here, the dist court rules on a

defendant’s motion to dismiss based on thiensission of written materials without holding an



evidentiary hearing, the aihtiff need only make out@ima faciecase of personal jurisdiction.”
N. Grain Mktg, 743 F.3d at 491 (internal quotation marks and citation omitted).

“Under the Supreme Coustivellestablished interpretation of the Fourteenth
Amendments due process clause, a defendant is subj@ersmnalurisdictionin a particular
state only if the defendant had certain minimum contacts with it such that the maiatehtrec
suit does not offend traditional notions of fair play and substantial juistMebile
Anesthesiologists Chicag623 F.3d at 443r{ternal quotation marks omitted).he Supreme
Court has “framed the constitutional inquiry in terms of whether the defendant gutiyose
avails itself of the benefits and protections of conducting activities in the faatei 4d. at 444
(internal quotation marks omitted).o be subject to personarisdiction “[tlhe defendant
contacts must not be merely random, fortuitous, or attenuated; rather, the ‘defeodadtict
and connection with the forum state’ must be such that it shaadddnably anticipateeing
haled into court there.”Citadel Grp. Ltd. v. Wash. Reg. Med. C§36 F.3d 757, 761 (7th Cir.
2008) (quotingurger King Corp. v. Rudzeed 471 U.S. 462, 474-75 (1985)).

“Personal jurisdiction can be general or specific, depending on the extent of the
defendant’s contacts.Mobile Anesthesiologists Chicagg?3 F.3d at 444ee also Daindr AG
v. Bauman134 S. Ct. 746, 754-55 (2014fplaintiffsherepursue only aggecific jurisdiction
theory. Doc. 1 at 1 13; Doc. 48 at 5. When determining whegesific personal jurisdictiois
presentthe“relevant contacts are those that center on the relations among the defendant, the
forum, and the litigation.”Advanced Tactical Ordnance Sys., LLC v. Real Action Paintball, Inc.
751 F.3d 796, 801 (7th Cir. 2014)THe mere fact that [defend&jtconduct affected plaintiffs
with connections to the forum State does noficeito authorize jurisdictionFurthermore, the

relation betwen the defendant and the forumnustarise out of contacts that the defendant

10



himself creates with the forum.Tbid. (internalquotation marks and citations omitted, alteration
in original). Consistent with these principles, the Seventh Circuit has held fipecifs

personal jurisdiction is appropriate where (1) the defendant has purposefudtediines

activities & the forum state or purposefully availed himself of the privilege of conducting
business in that state, and (2) the alleged injury arises out of the defendant’ sefiatiaah-
activities. The exercise of specific jurisdiction must also comport withitvadltnotions of fair
play and substantial justiceN. Grain Mktg, 743 F.3dat 492 (internal quotation marks and
citations omitted)see alscAdvanced Tactical Ordnance Sy&1 F.3d at 80D3.

There is no dispute that Plaintiffdleged injury arise out of Doig’sforum-related
activities; the alleged injurtthe auction’s cancellatienis plausibly alleged to have been both
directly (“but for”) and proximately (foreseeably) caused by Defendaatsmunications to
lllinois. Thedisputed questionserearewhether Doig‘purposefully directed” his conduet
lllinois, and whether lllinois’s exercise of personal jurisdiction over Dagld offend
traditional notions of fair play and substantial justice. Eltpsestions are addressed in turn.

1. “Purposefully Directed” Requirement

Where, as here, the plaintiff alleges an intentional tort, the purposeful-alireouiry
“focuses on whether the conduct underlying the claims was purposely diredtedatim
state.” Tamburov. Dworkin 601 F.3d 693, 702 (7th Cir. 2009)he Seventh Circuit has
“distilled three requirements fro@alder[v. Jones465 U.S. 783 (1984)fpr determining
whether conduct was ‘purposefully directed’ at the forum state: ‘(1) iatexditconduct (or
‘intentional and dégedly tortious’ conduct); (2) expressly aimed at the forum state; (3}heth
defendant’s knowledge that the effects would be féiatis, the plaintiff would be jared—in

the forum state.””Fellandv. Clifton 682 F.3d 665, 674-75 (7th Cir. 2012) (quotiragnburqg

11



601 F.3d at 703). “If the plaintiff makes these three showings, he has establishiee that t
defendant ‘purposefly directed’ his activity atlte forum state.”ld. at 675. Plaintiffs have
made those showings.

With respect to the firglement, Plaintiffs allege théte Dontzin Defendantsending
theMay 16, 2012 letter to Hindmakuctioneers'was willfully and wantonly performed by
defendants, with knowledge of the falsity of the assertions in the letterlie Hesdman
AuctioneersInc. denying Doig’s execution of the Work, and with the intention to stop Leslie
Hindman Auctioneers, Inc. from auctioning the Work on behalf of plaintiffs.” Doc. 1 at  56.
That is sufficient to satisfy the “intentional and allegedly tortialeinent SeeTamburqg 601
F.3dat 704 (“Tamburo ... further alleges that this conduct tortiously interfered with his business
.... These are intentionabrt allegations, bringing this case squarely withinGlaéder
formuld.]”); O’Fallon Dev. Co. v. City of @allon, 356 N.E.2d 1293, 1301 (lll. App. 1976)
(“Tortious interference with prospective economic advantage is an intentiorigl tort

The secon@lement, whether the conduct was expressly aimed at the forum State,
“overlaps with [the third element, which asks] whether the defendant knew thefipleantid
suffer the injury in the forum state, gbe court will] consider the two requirements together.
Tamburqg 601 F.3d at 704For many yearshe “expressly aimedstandardvasin flux in the
Seventh Circuit, witilfamburorecognizing “some tension regarding the proper reading of
Calder’ betweenWallace v. Herron778 F.2d 391 (7th Cir. 1985), addnmark, Inc. v. Reigy
132 F.3d 1200 (7th Cir. 1997). 601 F.3d at 704. The $lew&rcuit ultimately sided with
Wallace which considers “the relationship between the allegedly tortious conduct andutine for
state itself. Tamburg 601 F.3d at 706eeMobile Anesthesiologist$23 F.3d at 445That

choice was vindicated bB¥valden v. Fiore134 S. Ct. 1115 (2014), which in holditigat “the

12



defendant’s suitelated conduct must create a substantahection with the forumt&te,”
emphasized that “it is the defendant’s conduct that must form the necessary oonmhtthe
forum Staté and that “a defendant’s relationship with a plaintiff or third party, stanaimge, is
an instdficient basis for jurisdictiori. 1d. at 1121-23seealsoAdvanced Tactical Ordnance Sys.
751 F.3d at 802‘A Ithough PanmarkandWallacd may be in some tension with one another,
afterWaldenthere can be no doubt that ‘the plaintiff cannot be the only linkdsstvihe
defendant and the foruth) (quotingWalden 134 S. Ct. at 1122).

As required byValden Raintiffs allegethat Doig engaged (through his agents) in
tortious conduct directeat thelllinois forum anda forumstate injury. See Tamburd601 F.3d
at 706 (“This case involves both a forgtate injuryandtortious conduct specifically directed at
the forum, making the forum state the fopaint of the tort). Doig contacted Hindmavia a
letterto lllinois expressly denying that Doig created therk/dhereby causing the alleged
harm—the cancellatiorf the auction of the Work and loss of a lucrative opportunity. Doc. 1 at
1940-41. There is ample evidence that Doig specifically directeddahmluctat lllinois and
knewthat tre brunt of the harm would Belt there VeneKlaserappried Doig of Bartlow’s
inquiries from the very beginningnd Bartlow’s Chicagaddress was noted &etbottom of all
his emails, includig the September 2011 emailRoig, Doc. 22-3 at 4; anBoig avers that he
“reviewed the email correspondence from Mr. Bartlowdanonferred with Mr. VeneKlasen,”
Doc. 342 at 11. Additionally, Doig had reviewed and was cc’ed on the Dontzin Defendants’
October 12, 2011 letter to Bartlow, which displagadtlow's Chicagoaddress Doc. 1-3 at 1;
Doc. 342 at 114. Likewise, Doig reviewed and was cc’ed on the Dontzin Defendants’ letter to
HindmanAuctioneerswhich displayed Hindmaa’Chicago addres®oc. 225 at 2; Doc. 34-2

at 116. Given these facts, it is beyond dispute that Doig knowingly directed his conduct to

13



lllinois. SeeFelland 682 F.3d at 675 (holding that “there is no doubt that Clifton knew the
alleged harm would be felt in Wisconsin,” given that “Clifton and his associates knewtfeom t
beginning that the Fellands were Wisconsin residents; their Wisconslanmegiwas noted in
various documents possessed and signed by Clifton; and Clifton dineckigole
communications via several different media to the Fellands’ Wisconsin home”).

There is a forunstate injuryas well, aghe economic consequences of Doig’s conduct
were feltin lllinois when BartlowGalleryallegedly lost out on a potential sevieguire auction
of the Work. The Seventh Circuit iramburocited with approvaDudnikov v. Chalk &
Vermilion Fine Arts, InG.514 F.3d 1063 (10th Cir. 200&) casewith facts analogous to those
here. Tamburg 601 F.3d at 706-08Tamburosummarizedudnikovas bllows:

In Dudnikova Connecticut-based company notified the online auction host
eBay, based in California, that a line of prints featured in an eBay auction
infringed its copyright. eBay responded by cdhieg the auction for the

prints. The online sellers of the prints lived and operated their business in
Colorado; they filed a copyright suit in Colorado against the Connecticut-
based company. The district court dismissed the case for lack of personal
jurisdiction. ... In a comprehensive decision, the Tenth Circuit reversed.
Although the Connecticut company’s conduct originated outside of Colorado
and was technically directed at eBay in California, its express goal was to halt
sales of an online auctiotem originating in Colorado. This satisfied

Calder's “express aiming” requirement and was sufficient to establish
personal jurisdiction over the Connecticut company in Colorado.

Id. at 706-07.As Dudnikovitself explained:

[The defendant’s conduct] is something like a bank shot in basketball. A
player who shoots the ball off of the backboard intends to hit the backboard,
but he does so in the service of his further intention of putting the ball into the
basket. Here, defendants intended to send the [copyright notice] to eBay in
California, but they did so with the ultimate purpose of cancelling plaintiffs’
auction in ColoradoTheir “express aim” thus can be said to have reached

into Colorado in much the same way that a basketball player's express ai
shooting off of the backboard is not simply to hit the backboard, but to make a
basket.

14



514 F.3d at 1075Likewise, although Doig’s conduct originated outside of lllinois, he targeted
Fletcher and his dealer Bartlow Gallery, whose business whisams, with the express goal of
inflicting commercial harm thereSee Tambur601 F.3d at 707 (finding forumstate injuryin
lllinois where“the individual defendants purposely targeted Tamburo and his business in Illinois
with the express goal afflicting commercial and reputational harm on him there”)

For these reasons, Plaintiffs have satisfied the “purposefully directadiemeent with
respect to Doig. In so holdindyd court reject®oig’s argument that “the DontziHlindman
Letter was a ceasanddesist letter, and such letters, alone, do not support the exercise of
personal jurisdiction over an out-sfate defendant.” Doc. 56 at 16heallegedly tortious
conduct extends well beyond a simpésseanddesist lette—among other things, Doig’s
agents sent a letter to a nparty, Hindman Auctioneers, disclaiming his authorship of the Work,
which scuttled the planned auction—rendering inapposite the authorities cited bgrdoig
obviating any need to determine whether they apply outside the trademark infrmgemext.

2. Fair Play and Substantial Justice

Having found that Plaintiffs’ injury arises out of Doig’s foruglated activities and that
he purposefully directed his conduct at lllinois, the court turns to the quedtather exercisi
personal jurisdiction over Doig would comport withir play and substantial justi¢e The
following factors govern thahquiry: “the burden on the defendant, the forum Ssatgerest in
adjudicding the dispute, the plaintiff’interest in obtaining convenient and effective relief, the
interstate judicial systemm'interest in obtaining the most efficient resolution of controversies,
and the shared interest of the several States in furthering fundamental sudstanél

policies.” Tamburg 601 F.3d at 709 (quotirngurger King 471 U.S. at 477) (internal quotation
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marks omitted).Applying these factors, the court concludes that exercising jurisdiction over
Doig in lllinois would not offend traditional notions of fair play asubstantial justice.

First, it cannot be denied that Doig, who resides in Trinidad, will be burdened by
litigating in lllinois. But Doigalsowould equally if not more burdedif this case were litigated
in Ontario,his preferredorum. Thus, the firslactoris inconclusive.

The second factor, lllinois’s interest in adjudicating the dispute, f&lamstiffs. As the
Seventh Circuit has observed, “lllinois has a strong interest in providing a foruts fesidents
and local businesses to seek redress for tort injuries suffered within thendtat#élieted by out-
of-state actors.”lbid. Bartlow Gallery, an lllinois business, has allegedly suffered a signif
economic lossand it is in lllinois’s interest to provideforum for it to seek redss

The third and fourth factor®laintiffs’ interest in obtaining convenient and effective
relief, and the interstate judicial system’s interestbtaining efficient resolutions of
controversies, also favétaintiffs. Doig contendghat “all of thekey evidence that Plaintiffs
profess to need’—including records from Canadian institutions such as the Laketeadity,
Thunder Bay Correctional Center, the Seafarer’'s Union, the Thunder Bay Polie Sand the
Royal Canadian Mounted Police, which may shed light on whEtbigr or Peter EdwardDoige
was the Doig¢hat Fletcher knewn the 1970s—is located in Ontario and elsewhere in
Canada.”Doc. 34-1 at 16. Doig’s argument is overstated. Although it will undoubtedly be
more difficult for an Anerican courthan for a Canadian court to obtain records located in
Canadait is by no means impossible anreasonably difficultDocs.34-3, 56-3 (explaining the
procedure that lllinois courts must follow to obtain Canadian records). And Doig does not
suggest that an lllinois federal court would somehow face greater diffmhtidining Canadian

evidence than, say, a federal otsteourt in New York, which obviously would have personal
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jurisdiction over Defendants. Furthermore, the Work, Bartlow Gallery, and Hindradacated
in or near Chicago. Finallyhis courtis capable of expeditiously resolving the dispute, given
thatit probably involves lllinois substantive law. In sum, the most efficient resalofi this
dispute is likely to occur in an lllinois courtroom.

Thefifth factor is a washasit does not appear that Canada, Trinidad and Tobaglbe or
United Statedavea substantial interest at stakeré. SeeAbad v. Bayer Corp563 F.3d 663,
668 (7th Cir. 2009}"For this is ordinaryrivate tort litigation thatimplicates,’as some judges

like to say, no national intere’yt

Because Doig purposefully directed his actions towards lllinois, and betbaiseurt’s
exercise of pesonal jurisdiction over Doigomports with traditional notions ofifglay and
substantial justice, specific jurisdictities over Doig, and his Rule 12(b)(2) motion iseel

B. Forum Non Conveniens

Doig argues in the alternative thhts case should be dismissed on the badigrom non
conveniensn favor of a court irDntaria This argument fails as well.

“The common law doctrine dbrum non convenieralows a federal district court to
dismiss a suit over which it would normally have jurisdiction in order to best serve the
convenience of thegpties and the ends of justiceStroitelstvo Bulgaria Ltd. v. BulgariaAm.
Enter. Fund 589 F.3d 417, 421 (7th Cir. 2008gealso Clerides v. Boeing G®b34 F.3d 623,
627-28 (7th Cir. 2008)n re Bridgestone/Firestone, In&20 F.3d 702, 703 (7th Cir. 2005)A “
federal court has discretion to dismiss a case on the grodadiof non convenienghen an
alternative forum has jurisdiction to hear [the] case, andlial.in the tvosen forum would

establish ... oppressiveness and vexation to a defendant ... out of all proportion to plaintiff's
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convenience, or ... the chosen forum [is] inappropriate because of qatisile affecting the
court’sown administrative and legal problemsSinochem Int'l Co. Ltd. v. Malaysia Iht’
Shipping Corp.549 U.S. 422, 429 (200{internal quotation marks omitteohd alterations in
original). “A threshold requirement for arfgrum non convenierdismissal is the existence of
analternative forum that iboth *available’ and ‘adequate Stroitelstvo Bulgaria Ltd.589 F.3d
at421 gitation omitted).Plaintiffs do not dispute that Ontai®an available alternative forum.
Doc. 48 at 33. “If an adequate alternative forum exists, the district court should consider
whether gorum non convenierdismissal would serve the private interests of the parties and the
public interests of the alternative fons” Stroitelstvo Bulgaria589 F.3d at 424.
Theprivate and public interest factors identified@ulf Oil Corp. v. Gilbert 330 U.S.

501, 508-09 (1947), guide the court’s analysis:

The private interest factors the court may consider includiee relative ease

of access to sources of proof; availability of compulsory process for

attendance of unwilling, and the cost of obtaining attendance of willing,

witnesses; possibility of view of premises, if view would be appropriate to the

action; and all other practical problems that enadal of a case easy,

expeditious and inexpensive. ... The public interest factors include the

administrative difficulties stemming from court congestion; the local interest

in having localized disputes decided at home; the interest in having the trial of

a diversity case in a forum that is at home with the law that must govern the

action; the avoidance of unnecessary problems in conflicts of laws or in the

application of foreign law; and the unfairness of burdening citizens in an

unrelated forum with jury duty.
Stroitelstvo Bulgaria589 F.3dat 25 (internal quotation marks omittaad alteration in
original). A “defendant invokindorum non convenierdinarily bears a heavyubden in
opposing the plaintiff’'s chosen forumlh re Hudson 710 F.3d 716, 718 (7th Cir. 2013)
(internal quotation marks omitted). There is “a presumption in favor of allowing aifplaigit

choice of courts rather than insisting that he choose the optimal,faanch”[a] case should not

be lightly shifted from one court to another, forcing the plaintiff to start bwbad 563 F.3d at
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666. It is true that “[when the plaintiffs choice is not its home forum, ... the presumption in the
plaintiff’ s favorapplies with less forcdor the assumption that the chosen forum igempate is
in such cases less reasonab&iochem Int)|549 U.S. at 430 (internal quotation marks
omitted), but that principle has no application here because lllinois is the home forunodf one
the two plaintiffs, Bartlow Gallery.
1. Private Interest Factors
a. Ease ofAccess to Sources of Proof

The ease of access to sasgof proof slightlyfavors dismissal. Plaintiffsecognizethat
they “will require some discovery in Canada to determine whether they shouddgnoth their
claims, now that Bfendants have inserted the issue of the deceased carpenter, Peter Edward
Doige, into this case.” Doc. 48 at 38mong he records sought would be those pertaining to
Doige’s identity and to the Canadian whereaboutiemid- to late 1970s of Doig and Peter
Edward Doige.Doig has submitted affidavits fromTeoronto lawyer, Docs. 34-3, 56-8yerring
to the difficulties in “gathering this proof ... when channeled across the border thheughs.
courts than if the case were pending in Ontario in the first place.” Doc. 34-1ah@2awyer
explainsthat the Ontarid-reedom of Information and Protection of Privacy Act (“FIPPA”)
governs the ability to obtain documents without an Ontario court order from government
institutions in Ontario,ricluding Lakehead University, Thunder Bay Correctional Center, and
Thunder Bay Police Service. Doc. 86t |17-8, 11. FIPPA does not permit a government
institution to disclose personal information, such as records of employment andasdlicat
history, unless the information is requested by the individual to whom it reldtes. 112. If
the individual is deceased, FIPPA allows a “close relative or spouse” to requesbtimation

for “compassionate reasons,” such as to seek information surrounding the individati:ddie
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at 115-16. The lawyer doesot believethatanydocuments pertaining to this case would
qualify as information “for compassionate reasorig.”’at {16. In any event, thearties
indicated at dearing, Doc. 58, that they do not believe that Woolwine, Peter Edward Doige’s
mother, would cooperate in consenting to the release of his records, and they disthge whe
Bovard, his sister, would cooperate.

That said, the Toronto lawyer also avers tH&PA does not affecthie power of a court
... to compel a witness to testify or compel the production of a documentthainths a result,
the parties can obtain access to personal information from institutions governétPgyitthey
successfully btain an Ontario court oed.” Doc. 563 at 120. The party seekindhe documents
must first obtain letters of request, or “letters rogatory,” from the U.$ri®i€ourt setting forth
the deails of the requested evidence, dhd moving party must then commence a proceeding in
Ontario to have the letters of request enforced by an Ontario court. D8@t3b1. The
Ontario court may enforce the U.S. District Court’s letters of requestadtoral hearing
supported by affidavit evidence, or during a trial where witnesséifytregarding the evidence.
Id. at 52. In deciding whether to enforce the letters of request, the Ontario court cotiede
relevance of the evidence, whether the evidenotherwise unavailable, whether providing the
evidence would violate public policy, and whether panty wihesses would be unduly
burdened, and the court issue an order modifying the request as it deems netssaf§56-
57. The Toronto lawyer avers that,his experience, “the process of enforcing letters of request
in Ontario increases the overall cost of the litigation and the length of time agcEsebtain
relevant information,” and notes that further cost and delay could be incurred if aio ©atat
were “not satisfied with the detail and clarity providedhe letters of request” and asked for

revised letters of request from the U.S. District Coldt.aty 58. (The court acknowledges that
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the Toronto lawyer’s affidavit, while admissible under Rule 44.1, may be less authetitan
published materials on Canadian |la&ge Sunstar, Inc. v. Alberto-Culver C886 F.3d 487, 495-
96 (7th Cir. 2009), but the affidavit suffices here because the parties laggetyan the content
of the relevant Canadian legal principles.)

Following this processertainlymayimpose some inconvenience, but the court does not
believe that the process so burdensome as to stronfgyor dismissal. SeeBoston
Telecommunications Grp., Inc. v. Wo&88 F.3d 1201, 1208 (9th Cir. 20q9But if this case
proceeds in California, Wood may seek these documents through procedures farontdrna
third-party discovery, such as those under the Hague Convention on Taking of Evidence Abroad
in Civil or Commercial Matters, 23 U.S.T. 2555 (1968)\ny court... will necessarily face
same difficulty insecuring evidence from abroabyit these complications do not necessarily
justify dismissal’); ReidWalen v. Hanser933 F.2d 1390, 1398 (8th Cir. 1991) (holding that a
forum non convenierdismissal was an abuse of discretion becaugeither the Hansens nor
the district court have specified what sources of proof are avadalyen Jamaica...

Presumably, anyecordsof safety precautions the Hansens did or did not undertake could be
transportedfrom Jamaicajo Missouri’) (emphass added)Lony v. E.I. Du Pont de Nemours &
Co, 886 F.2d 628, 639 (3d Cir. 1988ame, where the “West German courts have indicated that
they will execute lettersogatory for pretrial discovery to the extent that they would order such
evidence if the case were tried in their own court®preover it would berelatively easyo

obtain records from Canada pertaining to Doig’s own educational history and ¢trieco (if
any)while he lived in that countryas all hat would be required is Doig’s consent, which the
court has no reason to be believe that he would withhold. Accordingly, while this facter favor

dismissal, it does so only slightly.
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b. Compelling Attendance of Unwilling Witnesses

Thesecond factorthe availability of the compulsory process for the attemze of
unwilling witnessesis neutral Aside from BovardDoig lists numerous potential withesses
from Canada“representatives from Lakehead Universthe Thunder Bay Correctional Center,
the Thunder Bay Probation and Parole Office, the Seafarer's Union in Ontario, the MBayde
police, the Royal Canadian Mounted Police, and the schools that Doig attended duringpthe per
in question (Jarvis/S.E.B).” Doc. 34-1 at 23. However, those non-party witnesses could be
compelled to give video depositions via the letters rogatory process described Sbeve.
DiRienzo v. Philip Services Cor294 F.3d 21, 3(2d Cir.2002)(recognizing‘the availability
of letters rogatory as relevantdeciding whether plaintiffs’ chosen forum is inconvenient,” and
noting that “[w]hile demeanor evidence is important whgimgr a fraud case before a jury,
videotaped depositions, obtained through letters rogatory, could afford the jury an opptstunity
assess the credibility of these Canadian witnessesMaganlal & Co. v. M.G. Chem. C&42
F.2d 164, 169 (2d Cir. 199L)A]ny testimony MG needs from witnesses whose attendance
cannot be compellechn be obtained, for example, through the use of letters rogatory.
Therefore, while certain of MG interests may favor trial in India, they are not sufficiently
weighty to dislodge Maganlal from its chosen formLacey v. Cessna Aircraft C@62 F.2d
38, 47 (3d Cir. 1988) (holding thaf@um non convenierdismissal was an abuse of discretion
wherethe “potential witnesses in British Columbia who are not subject to compulsory process i
Pennsylvania, such as the pilot, have made themselves available for defositiere would
be little value from live testimony (as opposed to videotaped depositions) feptiesentatives
from various Caadian institutionswhose role would be simply to confirm the attendance

records and educational history@big andbr Peter Edwardoige.
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It is true that live testimonffom Bovard woulchave slightly more impact than
videotaped testimony. Biftthe caseroceeded in Ontario, the Canadian courts wbeld
unable to compel the live attendance of Woolwine, who lives in Id@ihase story differs from
Bovard’s, whohas expressed reluctance to coopesatd who (like Bovard) would testify, if at
all, by video deposition. As for these two key non-party witnesses, then, thisisaztwash.
See ReidWalen v. Hanser®33 F.2d 1390, 1397 (8th Cir. 1991l whichever forum the case is
tried, witnesses will have to travel or testify by deposititirthe suit is brought in the U.S., the
parties will not have compulsory process over any Jamaican withdsgése same token, if the
suit is brought in Jamaica, the parties will lack compulsory process over Amerimessey).

C. Cost of Obtaining Attendance of Willing Witnesses

This factorweighsslightly against dismissaWilling witnesses identified by Plaintiffs
includeFletcher,Bartlow, and art experts based in Chicago. Doc. 48 at 40Miling
witnesses identified by Doig includiee Dontzin Defendants and VeneKlasehp arebased in
New York, and Doig, who is based in Trinidad. Doigsloot dispute that, with respect to the
Dontzin Defendants and VeneKlasen, “it is cheaper to fly from New York CithimaGo than
to either Thunder Bay or Toronto.” Doc. 48 at ddealsoDoc. 483 at 21 (comparing a $188
flight from New York City to Chicago, to a $33ght from New York City to Toronto, or a
$597 flight from New York City to Thunder Baypoc. 56 at 29 If the case were trieid
Ontario, it would be costly for Bartlow anide Chicagebased art expts to traveto Canada.
Doc. 483 at 1118-19, 21.Becauset would beslightly more expensive to obtain the attendance
of willing witnesses if the case were dismissed and refiled in Ontaisofactor weighs slightly

in favor of staying ifllinois.
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d. Viewing the Premises and Other Practical Problems

The parties do not dispute that the fourth private interest factor, viewing thespsgras
no application hereAs for “all other practical problems that make trial of a case easy,
expeditious and inexpensivestroitelstvo Budaria Ltd, 589 F.3d at 425 (internal quotation
marks omitted)Doig merely rehasishis argument that it may be inconvenient to obtain
information from Canadian institutions through letters rogatory. Doc. 34-1 at 25. Thea®urt h
already found that teiconsideration at best wegghnly slightly in favor of dismissal.

Overall,then,the private interest factors are essentially neutral.

2. Public Interest Factors

The firstpublic interest factor, court congestion, is neutral. As of June 2014, the median
time from filing a civil case to trial in the Northern District of Illinois was 35.4 man8ee
Federal Court Management Statistiwsyw.uscourts.goBtatisticsFederaCourtManagement
Statistics.aspxthen click on “District Courts,” then selédlinois Northern” (last viewed
September 26, 2014). The Toronto lawyer atleasin Ontario,“in most cases, it would take at
least nine (9) months, but more commonly two years or moretfrertime a claim is
commenced [in Ontario] before a matteogeeds to tridl. Doc. 343 aty 25. As Plaintiffs
correctly note, “[tjhe general time intervals that Mr. Capern provides is @peéed,” such that
“there is no actual comparison to be made for purpose of assessing relativaogastion.”
Doc. 48 at 43. Without more information with which to make a comparib@nfactor is
neutral. See Cleridess34 F.3d at 630 (“The court did not have sufficient evidence to enable it to
assess the congestion of the courts in Greece or Cyprus, but, given thatehemedian time
to trial in the Northern District of lllinois is twenfpur months, the judge reasonably concluded

that, at bestthis factor would be neutral.”).
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The secongbublic interesfactor, ‘the local interest in having localized disputesided
at home,” is neutral, as both lllincasd Canadhave an interest in resolving this dispute locally.
As noted abovdllinois hassuchan interest because it is the site of the alleged injuryvuede
Bartlow Galleryconducts businessSee Tambur01 F.3d at 709 (“lllinois has a strong interest
in providing a forum for its residents and local businesses to seek redressifgutias
suffered within the state and inflicted by outsb&te actors.”). Canada also has an inteénest
resolving the disputeas Fletcher is atzen of Canada, and the case may turn on whether
another Canadian citizen, Peter Edward Doagehoedthe Work.

Doig concedes that “the remaining public interest factordo not sgnificantly impact
the analysis,Doc. 34-1 at 26, and thus the court need nosicter them On balance, the
private and public interest factors are neutral and do not weigh in favor of dismissbévén if
the private interest factors slightly favored dismissal, that would be icisuffifor aforum non
conveniengslismissal. SeeClerides 534 F.3d at 628 As a general rule, a plaintiff’'s choice of
forum should be disturbed only if the balance of public and private interest factoggystron
favors the defendari}; AAR Int’l, Inc. v.Nimelias EntersS.A, 250 F.3d 510, 524 (7th Cir.
2001) (“under the usual analysis, there is a strong presumption in favor of the @aihtf€e of
forum, which may be overcome only when the private and public interest factorg plaatl
towards tial in the alternative forum ... , and this is particularly true where a domestitifplain
has filed suit in his own home forum(ipternal quotation marks and citation omitted)
I. Dontzin Defendants’ and VeneKlasen’s 12(b)(2) Motions

As shown inSection I.Aabove, the Dontzin Defendants’ and VeneKlasen’s contacts with
lllinois are sufficient to support the exercisepefsonal jurisdiction over them. Those

defendants, however, seek refuge from suit in Illinois under lllinois’s fidustaeld datrine
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“[R]ecognized by the courts of many states including lllinois,” the fidyaield
doctrine “denies personal jurisdiction over an individual whose presence and actitagysitate
in which the suit is brought were solely on behalf of his employer or other princRige’v.
Nova Biomedical Corp38 F.3d 909, 912 (7th Cir. 1994ge alsdSI Int’l, Inc. v. Borden
Ladner Gervais LLP256 F.3d 548, 550 (7th Cir. 2001) (“lllinois employs the fiduciary-shield
doctrine, under which a person who enters the state solely as fiduciary for anayheot be
sued in lllinois.”) (citatioromitted). “[T]he fiduciary-shield doctrine is a matter of state law
only,” and does not flow frorfederaldue process principlesgdardin Roller Corp. v. Universal
Printing Mach., Inc. 236 F.3d 839, 842 (7th Cir. 200%ge also Newsome v. Gallaché22
F.3d 1257, 1278 (10th Cir. 2013)T] he Supreme Court has made clear that the fiduciary shield
is a question of state law, not due procgs€olumbia Briargate Co. v. First Nat. Bank in
Dallas, 713 F.2d 1052, 1057 (4th Cir. 1983ame)see generallfRobert A. Koenig, Personal
Jurisdiction and the Corporate Employee: Minimum Contacts Meet the Fiduciahy, SBise
Stan. L. Rew813, 819-21 (198describing the dctrine’s origins and noting that “Supreme
Court opinions seem to reject outright the constitutional underpinnings of the rule”). So even
where as here, federalue process would permit the court’s exercise of personal jurisdiction
over a defendant, the fiduciary shield doctrine may nevertheless precl&deitiardin Roller
Corp., 236 F.3d at 84%ee alsdPurdue Research Found. v. Sanofi-Synthelabo, 338.F.3d
773, 779 (7th Cir. 2003)A district court sitting in diversity has personal jurisdiction over a
nonresident defendant only if a court of the state in which it sits would have juasdjcti

The Supreme Court of lllinois recognized the doctrin@atiins v. Ellwood565 N.E.2d
1302, 1318 (lll. 1990), aase in whichwo Balimore policeofficerstraveled to lllinois tarrest

a suspected fugitive pursuant twvarrant. Id. at 1305. As it turned out, they nabbed the wrong
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man. Ibid. The arreste Rollins) filed suit in Illinois againsbne of the officersEllwood),
alleging that heommitted the intentional torts of kidnapping, unlawful restraint, and conspiracy.
Id. at 1304.
The Supreme Court of lllinois held that Ellwood should be dismiaseddefendardn

the ground that it would be “unfair and unreasonable ... to assert personal jurisdiction over an
individual who seeks the protection and benefits of lllinois law, not to serve his gdersona
interests, but to serve those of his employgarorcipal.” Id. at 1318. The court reasoned as
follows:

Ellwood entered into lllinois, and while in lllinois engaged in conduct giving

rise to the present cause of action, solely in his capacity as a police officer

acting for the Baltimore police depamt and the State of Marylan@he

nature and quality of his actions in lllinois were defined and charactenyzed b

his status as a police officer employed by these entiBesausdellwood’s

conduct in lllinois was a product of, and was motivated s/ehployment

situation and not his personal interests, we conclude that it would be unfair to

use this conduct to assert personal jurisdiction over him as an individual.
Ibid. The court rejected the argument that “asserting personal jurisdiction over ay&snpho
acted in the scope of his employment is justified because the employee is berawy
financial interests when he performs the tasks imposed upon him by his emigrgkaining
that “[i]n practical terms, an empleg, especially one iallwood’s position, has little or no
alternative besides unemployment when ordered to enter another State twtHreywishes of
his employer,” and that there was “no reason to fashion an exception to the fiduahty shi
doctrine that will expose empfees who engage in tortious conduct within the scope of their
employment to the personal jurisdiction of lllinois courtkoid.

As Rollinsmakes clear, “[tje shield is withdrawn if the agent was acting also or instead

on his own behalf—to ‘serve higgsonal interests.”Rice 38 F.3d at 912 (quotingollins 565

N.E.2d at 1318). At a hearing on the motion to dismiss, Doc. 58, Plaintiffs conceded that they do
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not contend that the Dontzin Defendants and VeneKlasen were acting to serve theal person
interests whethey communicated to Bartlow Galleaypd Hindmann lllinois. Plaintiffs
conceded the same point in their brief opposing dismissal. Doc. 48 at 18 (charartbiszi
case as one “in which a defendant’s contacts with lllinois were as ahaigaother, and
unmotivated by separate personal interests of the agéi)do Plaintiffs dispute that the
Dontzin Defendants and VeneKlasen were acting as agents of Doig, who diresté¢ddhé&o
accept authentication or attribution of the disputed painting to Doig, and to take ‘apefopria
steps to prevent its attributionld. at 21.

However, Plaintiffs invoke what they call the “discretion exception” to the idectr
which they say applies where “the agent acts with discretion in his aohdreshalf of the
principal, unlike the police officer iRollins v. Ellwood’ Id. at 16. For support, Plaintiffs rely
onRenner v. Grand Trunk Western Railroad &1 N.E.2d 1 (lll App. 1994), which held that
the defendant, a railroad engineer basddichigan assigned to trains running through lllinois,
was subject to personal jurisdiction in lllinois in a lawsuit alleging that he natiiggperated
the train and caused the plaintiff's injurld. at 2. Rennerdistinguished itself fronRollinson
these grounds:

TheRollinscourt, in holding that the lllinois courts lacked personal
jurisdiction over a non-resident defendant where the nature and quality of the
conduct giving rise to the lawsuit was defined solely by the defendant’s status
as a pdte officer, merely recognized the extremely limited discretion that
may be exercised by a police officer in carrying out the orders of his or her
superiors.

In this case, however, there has been no showing that the nature and
guality of the acts perforeu by the nonresident defendant were similarly
compelled by his status as a railroad engineer. Petitioner failed to show that
the acts giving rise to his status as a defendant in this suit were compelled by

the order of his employer. Rather, this cause of action appears to arise out of
alleged negligence by a nonresident occurring during normal commercial
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activity in lllinois—a factual matrix which has traditionally subjected that
defendant to the personal jurisdiction of the lllinois courts.

Id. at 3 (dtations omitted)

Defendants respond thatfemal v. Square [€o., 903 N.E.2d 32, 36-37 (lll. App.
2009), a different and more recent panel of the Appellate Court of lllinoisegfRenneis
narrow interpretation dRolling reasoning as follows:

We disagree with the interpretation Rbllins presented ifRenner Our
supreme court stated its central holdingRollinsconcisely: lllinois courts
lack personal jurisdiction over any “individual who seeks the protection and
benefits of lllinois law, not to serve his personal interests, but to serve those of
his employer or principal.Rollins, [565 N.E.2d at 1318]. The court
discussed, and rejected, two suggested limitations on the fiduciary shield
doctrine. The fact that the defendant committed a tort (even an intentional
tort) in lllinois did not give lllinois courts jurisdiction over hinRollins [565
N.E.2d at 1318]. Also, the defendant’s receipt of payment for his work in
lllinois did not give him the kind of personal interest that would undo the
protection of the fiduciary shieldRollins, [565 N.E.2d at 1318].

The [Rolling court explained: “In practical terms, an employee,
especially one in Ellwood’s position, has little or no alternative besides
unemployment when ordered to enter another State to carry out the wishes of
his employer.” Ibid.]. We do not construe this as a limitation on the
fiduciary shield to only those cases, like Ellwood’s, where a paramilitary
employer compels its employee to perform certain acts in lllinois. The court
set out the requisite showing in its statement of the principle. lllinois courts
lack jurisdiction over an employee or agent who comes under the protection of
lllinois law to serve the interests of his employeponcipal, and not to serve
his personal interests.

Id. at 37 (one citation omitted). In rejectiRgnneis interpretation oRolling Femalconfirmed
that the central issue under the fiduciary shield doctrine remains “whethenalaefs conduct
in lllinois was a product of, and was motivated by, his employment situation and not his lpersona
interests. 1d. at 38 (internal quotation marks omitted).
This court findd~emalmore persuasive tha&enneiin interpretingRollinsand also more

consistent with the Seventh Circuit’'s understanding of the fiduciary shield docimiRecev.
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Nova Biomedical Corpsupra the defendant (Christopher) worked in Massachusetts as Nova’s
director of technical services and supervised the plaintiff (Rice), a Noplawse who worked
in lllinois. 38 F.3d at 910. Christopher traveled to lllinois to fire the plaintiff for pawk
performance, upon which the plaintiff sued him in lllinois for defamation andattali 1bid.
Despite finding the fiduciary shield angentforfeited, the Seventh Circuit noted that
“Christopher probablyasentitled, prima facie at least, to the protection of the fiduesargld
doctrine because, so far as the record of the trial reveals, he was not in fadigttl serve his
personal interests.Id. at 914. Significant for present purposes, the Seventh Circuit adopted the
understanding of the fiduciary shield doctrine expressed years |ldtentaiand rejected the
understanding expressed months earlieRbgner(though without mentioningenney:

So a policeman sent into a state to serve an arrest warrant cannot be sued there

for false arrest, although his superiors, who sent him, can be by virtue of his

having come into the state on their businedsat wasRkdlins. If

Christopher’s action in coming into lllinois to fire and defame Rice was done

solely on behalf of Nova, he is under the fiduciary shieldthisdis]

regardless of whether he exercised discretion rather than merely carrying out

precise orders mchanically
Id. at 912 (emphasis added).

So, even accepting Plaintiffs’ submission that the Dontzin Defendants and ¥seeKI
exercised discretion over precisely how they delivered messages on behatj tf Bartlow
Gallery and Hindman Auctioneers, that alone does not deprive the Dontzin Defemadants a
VeneKlasen of the fiduciary #d doctrine’s protection. And as noted eatrlier, Plaintiffs have
conceded that the Dontzin Defendants and VeneKlasen were acting not to senarsbealp
interests, but solely on Doig’s behalf. Doc. 48 at 18, 21. It followghbediduciary shield

doctrine protects thefnom suit in lllinois. See Rice38 F.3d at 112-13 (“The record contains no

evidence that Christopher in firing Rice was on a frolic of his owa.midy have disliked Rice
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but if the policeman ifRollinshad happened to dislike the person on whom he serveadrdss
warrant he would not have lost his fiduciary shieddiast a suit for false arrest. Nzersonal
interests’that might have induced Christopherfire Rice regardless of Nowainterests, or even
Christopher's conception of Nova's interests, have been identifisdnot as if Rice and
Christopher had had some relationship outside their business one, or as if Christopher had been
trying to harm Nova and line his own pocket, or as if the two men had been competing for the
same promotion, or as if Christopher had wanted Rice’s job for his nepheanial 903
N.E.2dat 38 (“If O’ Shaughnessy actively sought to reduce Fenradome, out of animosity or
embarrassment over his own mistakes, that personal interest, and his diggratbndcoming
to lllinois to defame Femal in pursuit of that personal interest, may permit lllioorssdo
exercise jurisdiction over'Shaughnessy. On the other hand, iE@aughnessy acted solely to
advance Rockweél interestsRollinsinstructs us that our courts lack jurisdiction over
O’ShaughnessY), Petrich v. MCY Music World, Inc862 N.E.2d 1171, 1183 (lll. App. 2007)
(dismissing individuaband members as defendants under the fiduciary shield doctrine where the
“band membesperformed the concefin lllinois] as ZEEKS employees and the band members
were paid by ZEEKS”)People ex rel. Hartigan v. Kennedy76 N.E.2d 107, 114-15 (lll. App.
1991) (holding that “the fiduciary shield doctrine does protect nonresident corporate
representativesnot just corporate employees, and so “it is improper to hold them subject to our
jurisdiction merely because they were directors of an organizatiosdingted charitable funds
in lllinois under the direction of the president”).

The claims against the Dontzin Defendants and VeneKlasen accordingly aissetm
under Rule 12(b)(2) for lack of personal jurisdiction. This disposition makes it unngaessar

reach their Rule 12(b)(6) arguments.
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Conclusion
For the foregoing reasons, the Dontzin Defendants’ and VeneKlasen'’s motaissiiss
aregranted, and the claims against thama dismissed for lack of personal jurisdicti@ee
Manez v. Bridgestone Firestone N. Am. Tire, L83 F.3d 578, 584 (7th Cir. 2008a
dismissal for lack of personal ... jurisdiction ... foreclosfiesiire litigation of the matter in the
court issuing the order, [but] does not preclude a plaintiff from refilimbliéigatingin a proper

forum”). Doig’s motionto dismisss denied, and the claims against mmayproceed.Doig

e

United States District Judge

shall answer the complaint by October 21, 2014.

September 3014
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