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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

)
UNITED STATES OF AMERICA ex rel. )
SANTOS RODRIGUEZ )
)
Petitioner ) 13 C 3404
V. )
) Judge Virginia M. Kendall
Richard HarringtonWarden )
)
Defendants.

MEMORANDUM OPINION AND ORDER

Petitioner Santos Rodriguez filed a petition for writ of habeas corpus on May 6, 2013.
Incarcerated aPontiac Correctional Center, Rodriguez is serving a-fiftg year sentence for
murder and attempted murder. Rodriguez claims that he received inveffestsistance of
counsel in connection with his waiver of his right to a jury trial and thaState 6 lllinois
denied him due process in connection with hisdefénse claim. This Court denies Rodriguez’s
petition.

BACKGROUND

Rodriguez and Jose Ortiz were sitting in a parked vetatheng and rolling a marijuana
cigarettethe night of November 13, 28! Two men, Victor Aguirre and Fabian Pacheco,
approached the parked vehicle and confronted Ortiz. The confrontation concernedya twent
dollar bag of white powder that Ortiz sold to Aguirre earlier that day. Ortiz tgldrée that it

was cocaine but Ague thought the powder was something other than cocaine. Aguirre

! This Court presumes the facts established by the state court are true eilgted rby the
petitioner by clear and convincing evidence. 28 U.S.C. § 22itsdnieks vSmith 521 F.3d 707,
713 (7th Cir. 2008)This Court takes the facts referenced herein from Exhibit D to Dkt. No. 15,
which is an order of the Appellate Court of lllinois, First Judicial District.
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demanded that Ortiz make amends but Ortiz refused. At some point, Ortiz toldeAtaitr
Rodriguez had a gun. Rodriguez claims that Aguirre indicated that he or soméohewalso
had agun. A third man, Eddie Reese, was behind the parked vedtaibeling in a gangway
Reese threw a bicycle that hit the parked vehRt&riguez got out of the vehicle to see what hit
the parked vehicle. Rodriguez saw Reese and claims that he saw Reese reachirgy into h
waistband. Rodriguez fired two shots at Reese, who later died from a gunshot wound to the
chest. Rodriguez then firedréde shots at a fleeing Pacheco. The shots hit Pacheco in his left
hand, left arm, and his lower back.

Priorto trial, Rodriguez’s defense coungebved to suppress statements Rodriguez made
to police officers during a lengthy investigation. The trial court granted §agiris motion in
part. At trial,Defense Counsargued that the trial court should fiRbdriguezguilty of second
degree murder because the evidence showed that he had a subjective albeit utedas@iab
that his life was in danger. After hearing from witnesses who testified\thatre, Pacheco, and
Reese did not have or indicate that they had guns, the trial court rejected thisrargum

After trial, Rodriguez moved for a new trial based on ineffective assistdnogunsel.
Rodrigueg argued that Defense Counseinvinced him to forgo a jury trial becauBefense
Counselbelieved thdrial judgewould find Rodriguez guilty of secordkegree murdeiDefense
Counseltestified at a posdtrial hearing concerning the events that led to Rpéz'’s jury trial
waiver. Defense Counsedxplained thahis interactions with the trial court, to include the trial
court’s favorable ruling on Rodriguez’s motion to supprésshim to believe that the trial judge
would find Rodriguez gquilty of secorakgree murder. Defense Counsetplained the
differences between a bench trial and a jury trial to Rodriguez and Rodrigueatedda

preference for a jury trial several times. Bddfense Counselltimately convinced Rodriguez to



proceed with a bench trial and in May 2007 the trial court scheduled a bench trial for July 2007.
The trial court then reset the bench trial to August 20@fense Counseéestified that between

May and August 2007 Rodriguez did remk for a jury trial again until after the &ii began.
Indeed, Rodriguez signed a jury waiver immediately before ffiaé trial court admonished
Rodriguezabout his right to a jury trial and confirmed that no one threatened, forced, or made
him any promises to sign the waiver fob@fore Rodriguezigned the jury waiver

STANDARD OF REVIEW

The Antiterrorism and Effective Death Penalty Act (“AEDPA”) governstioets for
writs of habeas corpus filed after April 24, 198&nefiel v. Davis357 F.3d 655, 659 (7th Cir.
2004). Under the AEDPA, a fedewdibtrict court may issue a writ of habeas corpus “in behalf of
a person in custody pursuant to the judgment of a state court only on the ground that he is in
custody in violation of the Constitution or laws or treaties of the United St&t83J.S.C. §
2254(a). For claims adjudicated on the merits in state court proceetfiagdistrict court may
issue a writ of habeas corpus only if the state court decision “was contrary to, or dnaalve
unreasonable application of, clearly established federal lasletaemined by the Supreme Court
of the United States” or “was based on an unreasonable determination of the fattisahthe
evidence presented in the state court proceeding.” 28 U.S.C. § 226A@bks v. Gaetb71
F.3d 680, 684 (7th Cir. 2009). Further, the petitioner “bears the burden of showing that the state
court’'s finding of fact or its application of federal law was not only erroneous, but

unreasonable.Smith v. Grams565 F.3d 1037, 1043 (7th Cir. 2009).



DISCUSSION

Defense Counseldid not offer ineffective assistance of counsel when he
recommended that Rodriguez waive his right to a jury trial.

Rodriguez’s claim that ineffective assistance of counsel led him to waive higaigh
jury trial implicates the Sixth Amendment in two respects. First, Rodriguez’s claim implicates
whetherDefense Counsal trial strategy was reasonable. Second, Rodriguez’s claim implicates
whether his waiver was knowing and intelligent.

The Sixth Amendment providesiminal defendants with the right to effective counsel.

Koons v. United State639 F.3d 348, 351 (7th Cir. 2011). Courts presume that counsel

easmmable

“rendered adequate assistance and made all significant decisions in the exe
professional judgment.United States v. Lathro®34 F.3d 931, 937 (7th Cir. 2011) (quoting
Strickland v. Washingtgrd66 U.S. 668, 690 (1984)). To rebut this presumption, a petitioner
must show that his counsel's performance fell below an objective standard of reaisesslaind
that, but for his counsel’s performance, the result of the proceeding would have beentdiffer
Lathrop, 634 F.3dat 937. “The benchmark for judging any claim to ineffectiveness must be
whether counsel’s conduct so undermined the proper functioning of the adversarial fhratcess
the trial cannot be relied on as having produced a just reStiiickland 466 U.S. at 686.

Counsel can advise a defendant to waive a jury trial as part of a reasonable igy.strat
SeeMilone v. Camp 22 F.3d 693, 704 (7th Cir. 199&)oncern that jury may not understand
expert testimony madsounsel’s recommendation to waikight to a jury trial reasonableiiere,
the Appellate Court of Illinois concluded that Defense Counsel’s reasoned judgehéim to
advise Rodriguez to waive his right to a jury triaéfense Counsddelieved that thérial judge

was more likelythan a jury to find Rodriguez guilty of seceddgree murder. Defense Counsel



based his belief on his discussions with the trial judge and a favorable decisionatiora to
suppressDefense Counsglersisted in his belief even though the state maintained that this was a
first-degree murder case and the trial judge never stated that he would find Rodudtyeof
seconddegree murder instead of fadegree murder.

Yet therecord does not indicate that tireal judge foretosed seconddegree murder.
And Rodriguez has not presented any evidence to that .effensequently, either the trial judge
or the jury could have returned a verdict of seedadgree murdeDefense Counssl experience
and assessment of the situatied him to believe that the trial judge was more likely to do so.
This Court will not questiorbefense Counseal choice.See United States v. Mout#6 F.3d
598, 605 (7th Cir. 1995) (“We will not question counsel’'s choices among an array of reasonable
trial strategies.”).

A jury trial is a constitutional right that a defendant may waive in favor of a beath tr
Milone, 22 F.3dat 704. Adefendant’svaiver of a jury trialmustbe voluntary and knowindd.
On review, a defendant must show that his waiver was prima facie inialldere, Rodriguez
has not shown that his waiver of his right to a jury trial was invalid. The twat @admonished
Rodriguez about his right to a jury trial and confirmed that no one threatened, forcedieor ma
him any promises to sign the waiver form. Although Rodriguez shared his concerns with
Defense CounsgRodriguez never shared any reservations he had with the trial court. Moreover,
he accepted Defense Coursgroposedrial strategy. It was not untéfter thetrial started that
Rodriguez claims he changed his mind about his waiver of his right to a juryuisa because
Rodriguez later changed his mind does not mean that his waiver of his right to ajumas
not knowing and intelligent when he made it. Consequently, Rodriguez has not made a prima

facie showing that his waiver of his right to a jury trial was invadtat. theseeasons, this Court



finds that Rodriguez knowingly and voluntarily waived his righaitpury trial In addition, this
Court finds that the state courts correctly applied federal law when grgliRodriguez’s Sixth
Amendment claims.

Moreover, Rodriguez has not shown a reasonable probability that the result of his trial
would have been different hddefense Counsealttempted to withdraw Rodriguez’s jury trial
waiver. As a threshold matter, the trial court did not have to allow Rodriguez to withisa
waiver of a jury trial.See Sinistaj v. Burt66 F.3d 804, 808 (6th Cir. 1995) (“But wanc
conceive of no situation in which a federal judicial determination on habeatecallreview that
a state court, as a matter of general law, abused its discretion in denyingryhediver]
withdrawal motion is therefore a violation of the federal Constitution.”). This t&cpkarly true
when the motion to withdraw is untimelgee Zemunski v. Kenné&g4 F.2d 953, 954 (8th Cir.
1992) (“If the motion to withdraw is untimely, however, a trial court does not deprive the
defendant of the right to arjutrial by denying the motion.”see also United States v. Holmen
586 F.2d 322, 3224 (4th Cir. 1978) (district court did not abuse discretion when it denied
motion to withdraw waiver of jury trial on the eve of trial). Here, Rodriguez does synitdthat
he did not ask to withdraw his jury trial waiver until his bench trial was under&y. Nlo. 1 at
5B.) Consequently, it may have been too late for Rodriguez to withdraw his waeeiUnited
States v. Mortenser860 F.2d 948, 9561 (9th Cir. 1988 (defendant can withdraw waivér
done in a timely manner).

Even if the trial court would have allowed Rodriguez to withdraw his jury waaver,
Rodriguez has not shown that a jury would have reached a different verdict than thauttial ¢
Several vitnesses testified that Rodriguez shot two unarmed Redriguez claims that he saw

one of the two men reaching into his waistband for a gun. No other witness or evidence



corroborates Rodriguez’s claim. As such, Rodriguez has not shown a reasonablgityrtsizb
a jury would have found him guilty of secoddgree murder.

I. The record supports Rodriguez’s firstdegree murder conviction.

Rodriguez claims that it was objectively unreasonable for the state courggetd r
Rodriguez’s imperfect sellefense myument just because there was no evidence that either of
Rodriguezs victims had a weapon. The state argues that Rodriguez’s claim is not cognizable
because it does not implicate any federal constitutional right. Thigt G@agrees because “a
state prisner is entitled to habeas corpus relief if a federal judge finds that ‘uponcibrel re
evidence adduced at the trial no rational trier of fact could have found proof obgyidnd a
reasonable doubt.McDaniel v. Brown130 S. Ct. 665, 666 (2010) (girg Jackson v. Virginia
443 U.S. 307, 324 (1979). That is the essence of Rodriguez’s claim—he claims that he proved by
a preponderance of the evidence that he had an unreasonable belief that he had to use deadly
force to protect himself and, therefore, radional trier of fact could have found him guilty of
first-degree murder.

Under lllinois law, whether setiefense justifies a killing is a question of faéeople v.
Ornelas 295 Ill. App. 3d 1037, 1049 (lll. App. Ct. 1998)nsofar as possible the habeas or
appellate court shuns resolving credibility and weighing the evideRasa v. Peters36 F.3d
625, 632 (7th Cir. 1994)Further, a reviewing court faced with conflicting inferences must
presume that the trier of facts@ved any such conflicts in favor of the prosecution and must
defer to that resolutiorMcDaniel 130 S. Ct. at 673ere, Rodriguez testified to his belief that
Reese reached into his waistband for a gun. Other witnesses, howdiferd tibmt Reese v&a
unarmed. Police officers did not find any weapahshe scendn view of the verdict, the trial

court must have rejected Rodriguez’s version of ev&as Rosa36 F.3d at 632 (“the jury must



have found Rosa’s version incredible in large part becdusgected the claim that he acted in
sel-defense.”)The remaining evideneeRodriguez does not dispute that he shot and killed
Reese—was sufficient to find Rodriguez guilty of firsiegree murder beyond a reasonable
doubt. Therefore, this Court rejectsoRriguez’s claim that no rational trier of fact could have
found him guilty of firstdegree murder. In addition, this Court finds that the state courts
correctly applied federal law when evaluating the sufficiency of the evidgaogsa Rodriguez.

1. A certificate of appealability is not appropriate.

Unlessa courtissues a certificate of appealability, an appeal may not be fek®na
final order in a habeas corpus proceeding in which the detention complained of arises out of
process issued by a state co@® U.S.C. § 2253(c)(1)(A):Only if the applicant has made a
substantial showing of the denial of a constitutional right” @asourtissue the certificate28
U.S.C. 8§ 2253(c)(2)When a court dismisses petitionon the merits, obtaining a certificatef
appealability requirea petitionerto demonstrate that reasonable jurists would find this Court’s
assessment of the constitutional claims either debatable or v8eadVillerEIl v. Cockrel] 537
U.S. 322, 338 (2003Rodriguezhas not made such a showing hbeeause he has not shown
Defense Counsel's advice to have been deficient. This is particularly true ino¥igihe
deference afforded to counsel in formulating a trial strategy. Moreover, Redigs not shown
that he suffered any prejudice due to the advice he received from counsel. Tharefore
reasonable just could conclude that thi€ourt erred in dismissingRodriguez’s petition.

Accordingly, this Courtill not issue ecertificate of appealability.



CONCLUSION

For the reasons stated hierethis Court denies Rodriguez’s petition for writ of habeas

corpus.

es District Court Judge
Northern District of lllinois
Date: November 22, 2013



	MEMORANDUM OPINION AND ORDER
	Background
	STANDARD OF REVIEW
	DISCUSSION
	I. Defense Counsel did not offer ineffective assistance of counsel when he recommended that Rodriguez waive his right to a jury trial.
	II. The record supports Rodriguez’s first-degree murder conviction.
	III. A certificate of appealability is not appropriate.
	CONCLUSION

