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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

Jimmie Moody, (K58880), )
)
Petitioner, )
) 13 C 4119
V. )
) Judge John Z. Lee
)
Rick Harrington, Warden, )
)
Respondent. )

MEMORANDUM OPINION AND ORDER

Petitioner Jimmie Moody, a prisoner at the Menard Correctional Centers ltinisgro se
habeas corpus petition pursuant to 28 U.S.C. §,22&llenging his 2007 murder conviction
the Circuit Court of Cook CountyMoodyasserts the following claims: (1) insufficient evidence
to support his conviction; (2) ineffective assistance of trial counsel fondait investigate a
witness; (3) ineffective assistance of trial counsel for failing to olpetbiet prosecutor’s improper
closing arguments; (4) ineffective assistance of appellate counsdlifay fa raise trial counsel’s
alleged failue to investigate a witness; and5) prosecutorial misconduct duringlosing
arguments. The Court denies the petition.

A. Background

1. Factual History

The following facts are drawn from the state court record. The factuahdsidy the
state court are presumed to be correct, uniéssdy is able topresent clear and convincing
evidence to rebut the presumption of correctneSse Schriro v. Landrigan, 550 U.S. 465, 473

74 (2007) (citing 28 U.S.C. § 2254(e)(1%e also McManus v. Neal, 779 F.3d 634, 649 (7th Cir.
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2015). Here, Moaly has notsatisfied that burden, and the state court’s factual findings are
presumed to be accurate

Moodyand his friend, Demetrius Smiter, were drug dealdt€F No.154 at 2. Despite
being friendshowever they were rival gang memberdMoodywas a Black Stone, while Smiter
was a Gangster Discipleld. Theybothsold drugs on the corner of 78th and Paulina Streets in
the Auburn Gresham neighborhoad Chicago’s South Side.ld. Although he Gangster
Disciples controlled the corner, Moodyas permitted tosell drugs there so long & was
working with Smiter. Id.

In February or March 200Moodytold Smiter that he was angbgcausesomeof the
Gangster Disciplesncluding an individual by the name of Latrell Davis, wiareting his abilty
to sell drugs on the cornerld. Moodysaid he wanted to kill the Gangster Disciples one by one,
andheshowed Smiter a black .380 semiautomatic handgui.

OnMarch 30, 2001, the day of the murder, Smiter had arranged to sell drugs withDavis o0
the corner At approximately 7:45 a.mSmitermet Moody at a building located at 1651 West
78th Street, orthe corner of 78th and Paulindd. Moodytheninstructed Smiter to approach
Davis and lure him to Moody bielling him that there was a persam the first floor of the
building who wanted to buy drugsld. Moody had his handgun with him.

Smiter agreed andid what Moody had told him to do.ld. As Davis went into the
buildingat Smiter’s instructionSmiterremainecdn the corner with twother Gangster iBciples,
Delvodtis Golda and Isaac Stewartld. at 2-3. ThenSmiterheard five or six gunshogd saw
Moody running from the building.Id. at 3. Smiter flechs well Id. And, while fleeing from

the sceneMoodytold Smiter thaMoody had shot Davis.ld.



Moody and Smiterranto a nearby apartment building at 1640 West 77th Street where
Moody lived. Id. Moody went into his apartment, while Smiter knocked on the door of his
friend's apartmentWesley May, who alsbappened téve in the building. Id. Smiter told May
that Moody had murdered Davis.ld. Moody came downstairs with his three childreand
Smiter asked MayhetherMay could drive the group to Smiter's home at 7013 South Bishop
Street. Id.

Once they arrived asis house, Smiter asked his younger sister, Haguastiams, to
watchMoodys children 1d. Smitersuggestdto Moodythat he shoulthide the gun in Smiter’s
home Id. Smiterthen showedMoody a door that opened to a small area in thaesko Id.
Moody wiped the gun with a nearby drape and placed it inside the ackaAt this time,May
askedMoody what he had done, and Moody responded that he had shot Ddvisvioody then
asked Smiter to retn to Moodys home to retrieve some clothies him. Id.

While Smiter was at Moody’s house, the police stopped lady Smiter providedthe
policewith a false name, but the police arrested him becgalisg claimedhe was wearing a hat
that matched a descriptigmovided by witnesses to the shootingd. at 3-4. Although Smiter
gave a false statement to the poliae first he eventuallyconfessed. Id. at 4. Smiter
subsequentlywas charged with Davis’'s murder, blaé pleadedyuilty to a lesser charge of
aggravated battery with a firearm exchange foarecommended senteno&fourteen years of
imprisonment. Id. at 1.

Moody also was eventually arrested and charged, and Smiter was caleithessfor the
prosecutiorat Moody'’s trial. As part of his testimongmiterexplainedthat heunderstood that,

if he did not testifyruthfully, he would be charged with first degree murder and his plea agreement



would be void. Id. Smiteradmitted that halsohadagreed tensurehis mothe's and sister’s
cooperation in the prosecution’aseagainst Moody Id. at 1-2.

In addition to hearing about Smiter’s plea agreement, the jury also heard itextiwah
originally told the police that he was with his girlfriend at the time of the shootidgat 4. The
jury was also made aware thbefore Smiter had implicatédoody, Smiterhadinitially lied to
the policeby telling them that a lightkinned man was responsible for the shootihd.

May also testified aMoody's trial. Mays testimony wagonsistent with Smités. May
explainal that, on the day of the murd®tpody hadacted in aushed and hurrieshannemwhen he
arrived at May’s apartmerdgnd hadasked May for a ride to Smiter's homed. at 4. May
recounted thatloody had boasted to him that he hast murdered someorendhad shown him
themurder weapon.ld. at 5. According tdlay, the gun appeared to have been fired because the
slide was locked backvhichsuggestdthat all the bullets had been shot out of the glesh. May
adced that hesaw Moody wipe the gundown and hide it inSmiter's hane 1d. May also
explainedo the jurythat hehad beeraken to the police stati@andheld and treated like a suspect
for three days.ld. He conceded thate initially had lied to the policeabout the events in
guestion, buhe eventualljhad provided an honest statement to the polilk.

Isaac Stewart and Delvodtis Goldaisotestified on behalf of the prosecution. Stewart
witnessedMloody and Smiter standing in front of 1651 West 78th Street before the shodting.
Both Stewart and Golden testified that Smiter approached Radigoldhim thathe should go
into the building because someone wanted to buy drugstinom Id. at 5-6. Stewart further
testified that, after the shooting, he witnesbéabdy leave the building and flee the area with

Smiter. Id. at 5.



Haquesha Williamalso testified at the trial, statitigatMoody and Smiter hadrrived at
her housewvith Moody'’s childrenapproximately fortyfive minutes after the shootingld. at 6.
Moody asked her for bleach, and then he went into the bathroom and washed hisitranndsid.
Defense counsel attempted to impeach Williams with her testithahghe was aware of Smiter’s
plea agreement.ld. Defense counsel also attempted to impeathiams regarding whether
May was also with Smiter arddoody. Id.

In addition,Smiter’s motheralso was called as a witness during the trial. t8k#fied
that, on the day of the murder, she had called the home of her daughter, Haquesha, and after
Haquesha answered, she handed the phadeady. Id. According toSmiter's motherMoody
told her about Davis’s murderld. at 7.

The Chicago Police Officers who had arrested Smiter also testifMdaty's trial. 1d.
One of theofficers testifiedthat he had received information from witnesses at the scene of the
murder that the suspect had been wearing a black and red baseball cap with a snilkes$#in bi
The officer stated tha&miter was wearing a baseball cap that fit this description when he was
arrested. Id. Another officer testified thateight .380 caliber cartridge casings and two fired
bulletswere recovered from the crime scenkl. The officer stated thatalthough dficers had
subjected Smiter to a gunshot residue test on the morning of the shtt@itestresultsshowed
that Smiter had not recently fired a guid.

2. Procedural History

At the conclusion of theial, thejury foundMoody guilty of first degee muder, andhe
judge sentencedim to seventyyears of imprisonment.ld. at 1, 7. Moody argued on direct

appeal before the lllinoiappellate courthat the statéadfailed to prove him guilty beyond a



reasonable doubt antat his conviction should be vacated under lllinois’s One @oe Crime
Doctrine. ECF No0.151. The appellate court rejected the arguments and affirmed the
conviction and sentencelllinoisv. Moody, No. 1:07-3302 (lll. App. Ct. Dec. 9, 2009) ECF No.
154. Moody raisedthe sameargumentn his petition for leave to appeal (PLA) in the lllinois
Supreme CourECF No.15-5 which was denied Illinoisv. Moody, No. 109831, 236 Ill.2d 530
(Mar. 24, 2010) @ble) ECF No.15-6. The lllinois Supreme Coutthendenedhis petition for a

writ of certiorari ending Moody’s direct appealMoody v. Illinois, No. 0911432, 131 S. Ct. 197
(Oct. 4, 2010) (Mem;)ECF No. 15-7.

In March 2011,Moody filed a postconviction petition under lllinois’s Post Conviction
HearingAct, 725 Il. Comp. Stat5/122-1 et seq. ECF No0.15-13 at 34. In it, Moody claimed that
hehadsuffered fromneffective assistance of counsased upon the attorrisyailureto: (a) call
Brenda Johnson and Elaine Srasr material witnesspgb) communicee with Moody prior to
trial; and (c) object to the prosecution’s misstatement of law during closing anggifdoody
also claimedprosecutorial misconduct during closing argumant ineffective assistance of
appellate counsel for failing to raise sie@ssues and misquoting a witnessMimody's dired
appeal brief and PLA. ECF No. I8 at 62 Thelllinois trial court denied the postconviction
petition on the merits.ld. at 62-68.

Moody thenappealed thelenial of hispostconvictionpetition to the lllinois appellate
court. His appointed counsel moved for, and was granted, leave to withdraw from the appeal
pursuant toPennsylvania v. Finley, 481 U.S. 551 (1987). ECF No. -85 ECF No.15-10.

Moody then brought a PLA before tHiinois Supreme Court, and that too was deniedich



concludedhis state court proceedings. ECF No:11% ECF No.15-12. He now bringshis
habeas corpus petition under 28 U.S.C. § 2254. ECH.No.
B. Petitioner’s Claims

1. Respondent’s Procedural DefaultArgument

As a preliminary matterRespondent argues thktoodys claim alleging ineffective
assistance of trial counsel for failing to call Brenda Johnson as a svusr@®cedurally defaulted.
lllinois law requires that a claim that trial counsel was ineffective for failingvesiingate or call a
witness be supported by an affidavit from the proposed witness. II7€®mp. Stat5/1222;
[llinois v. Enis, 743 N.E.2d 1, 13 (lll. 2000). Without the affidavit, a court is not required to
consider the claim because it cannot evaluate how the potential witness would haed. test
Enis, 743 N.E.2d at 13.

When a state court refuses to adjudicate a claim on the merits due to the prisdoez’s f
to follow a state procedural rule, this qualifies as an independent and adequatestatfogits
decision resulting in procedural default of the claim in a habeas corpus proceet@iiegno v.
Thaler, 133 S. Ct. 19111917(2013). A prisoner’s failure to provide an affidavit as required by
lllinois law can result in this type of procedural defaulthompkinsv. Pfister, 698 F.3®76, 986-

87 (7th Cir. 2012) (finding default for failure to provide required witness affigewen alleging
ineffective assistance of counsel for failure to investigate potentiadssés).

Because the lllinois Supreme Court summarily deMeaddys PLA, the last state court
with an opportunity to address the isswas the lllinois appellate courtduring Moodys

postconviction proceedingsIn grantingappellate counsel'&inley* motion to withdraw as

! See Pennsylvania v. Finley, 481 U.S. 551, 555 (1987) (holding that there is no constitutional right
to representation in collateral postconviction proceedings).
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appointed counsglhe lllinois appellate courhade no mention of the affidavésue. ECF No.
15-10 at 2. In arriving at its ruling, theourt explained that it had reviewed counsélisley
motion, Moodys response, and threcord as a wholeand concluded there were “no issues of
arguable merit on appeal.1d. The courtthengranted thd=inley motion and affirmed the trial
court’s denial of the postconviction petitiorid.

Becausdhe appellate court adjudicated the eglgoursuant to Rinley motion, the Court
must look to the “nature of the dispositioand the“surrounding circumstanceso determine
whether the state court relied on an independent and adequate state law ground in disih@sing of
claim. Yistv. Nunnemaker, 501 U.S. 797, 802 (1992\oodsv. Schwartz, 589 F.3d 368, 375 (7th
Cir. 2009). Although te trial courts opinionmentionedhatMoodyhadnotinclude the required
affidavit (as did thé=inley motion), ECF Nos. 18 at 14, 15, 18 3 at 65the caurt raised the issue
only after afull discussion of the claim on the mersd, then, only to illustrate how the failure
prevented Moody from satisfying his obligation to provide support for his argumé&das No.
15-13 at 65. At most, Moody’s failure to provide the necessary affidavit wawoten with the
underlying merits oMMoody's claim and thus,is insufficient to establish a clear and express
reliance ora state procedural barHarrisv. Reed, 489 U.S. 255263 (1989);Sanders v. Cotton,
398 F.3d 572, 579 (7th Cir. 2005).

Although thetrial court clearly rejectedMoodys claim on the merits whether the
appellate court’s ruling was based on procedural grounds is not exactly clearevei, as a
general matter, when a lower state cdases its ruling on a particular line of reasorangd the
appellate court affirms the judgment without a ruling, the presumption is that timeiradficourt

did so based on the same grounds articulated by the trial coagt, 501 U.S. at 8B



Accordingly, herethe appellate cournust be deemed to have rejected the meritgladdy’s
claim. Indeed, there is nothing in the recaodsuggest that the state appellate coeftised to
adjudicate the claim on the merigdtheparties have not presegtany support to overcome this
presumptiorf. Consequently, the Court concludes that there is no procedural deferlt
NeverthelessRespondent argues th@toods v. Schwartz, 589 F.3d 368in which the
Seventh Circuit found procedural defendsulting from dinley decision, should control this case.
However, in that case, the state c@urtiling, theFinley motion, and the record as a whole all
supported the theorthat the state coust decisionwas based on procedural grosndd. at
375-77. Additionally, the opinion anBlinley motion made no reference to the merits, and the
procedural posture of the caselicatedthat procedural default was the only permissible ground
for the state court ruling. In contrast, here, the naturaigposition and surrounding
circumstance all suggest that the state court dicbased its decision on Moody’s procedural
failings. Respondent’s procedural default argumast to Moody's claim for ineffective

assistance of counsel is rejected.

2 Moody concededhat he did not attach an affidavit regardBignda Johnson'’s testimony. ECF

No. 15-9 at 4; ECF No. 17 at 1. However, he counttitathis postconviction petition included relevant
copies of the trial court record and this is sufficient to meet theedural requirementECF No. 17 at 1.
The lllinois PosConviction Hearing Act, which states that a “petition shallehattached thereto affidavits,
records, or other evidence supporting its allegations or shall statde/kgrmne are not attached, 572.
Comp. Stat5/1222, lends credence Moody's view that he is not required to submit an affidavit if he can
provide other acceptable forms of evidence or explanatfsee People v. Johnson, 879 N.E.2d 977, 981
(II. App. Ct. 2007) (rejecting argument that postconviction petition was démiédiling to have required
affidavit when petition was properly supported by other evidence includstgnos to the direct appeal
record). Despite this, the Supreme Court of lllinois holds thaff@at is necessary for an ineffective
assistance of counsel claim regarding the failure to investigaté amdaeness at trial. Enis, 743 N.E.2d at
13;1llinoisv. Johnson, 700 N.E.2d 996, 1004 (lll. 1998). The Court need not resolve the issue of whether
Moody's submission was sufficient under lllinois law despite lacking an affidedalse, adiscussed
above Respondent has failed to establish thasthte appellate court refused to adjudicate the claim on the
merits due tdMoody's failure to follow astate procedural rule.

9



2. The Merits of Moody’s Claims
a. The AEDPA Standard

A writ of habeas corpus will be granted only if Moadmonstrates théhe is in custody
in violation of the Constitution or laws treaties of the United States28 U.S.C. 8254(a).
Underthe Antiterrorism and Effective Déla Penalty Act of 1996 (AEDPA), the Court may not
grant habeas relief unless the state court’s decision on the meritentias\cto, or involved an
unreasonable application ofeekly established federal law, as determinechkbySupreme Court
of the United States, or the state court decisiasbased on an unreasonable determination of
facts. 28 U.S.C. § 2254(d).

“A federal habeas court may issue the writ under the ‘contrary to’ clatieegtate court
applies a rule di#rent from the governing law set forth in [the Supreme Court’s] cases, or if it
decides a case differently than [the Supreme Court has] done on a set afllyate
indistinguishable facts. Bell v. Cone, 535 U.S. 685, 694 (2002). “An ‘unreasonable
appliation’ occurs when a state court ‘identifies the correct legal principle fttoenSupreme
Court’s] decisions but unreasonably applies that principle to the fagtetitibners case.”
Rompilla v. Beard, 545 U.S. 374, 380 (2005) (quotiMjiggins v. Smith, 539 U.S. 510, 520
(2003)).

Clearlyestablished federal law is the “holdings, as opposed to the dicta, of [the Supreme
Court’s] decisions as of the time of the relevant statat decision.” Carey v. Musladin, 549
U.S. 70, 74 (2006) (quotingflliamsv. Taylor, 529 U.S. 362, 412 (2000))The state court is not
required to cite to, or even be aware of, the controlling Supreme Court standard, as lostaés the

court does not contradict the Supreme Court stand&atly v. Packer, 537 U.S. 3, 8 (AIR).

10



State courtsare presumed to both know and follow the la¥doodford v. Visciotti, 537 U.S. 19,

24 (2002). This presumption is especially strong when the state court is considering
well-established legal principles that have been routinely applied in criminafoasesny years.

Burt v. Titlow, 134 S. Ct. 10, 15 (2013).

In making this determination, the Court’s analysis is “backward lookingisalnahited to
reviewing the record beferthe state court at the time thfag court made its decisionCullen v.
Pinholster, 131 S. Ct. 1388, 1398 (2011)Similarly, the Court must only consider the Supreme
Court’s “precedents as of ‘the time the state court renders its decisi@neénev. Fisher, 132 S.

Ct. 38, 44 (2011) (quotinGullen, 131 S. Ct. at 1399;ockyer v. Andrade, 538 U.S. 63, 7472
(2003)) (emphasis omitted).

“AEDPA’s standard is intentionally ‘difficult to meet.””Woods v. Donald, 135 S. Ct.
1372, 1376 (2015) (per curianguotingWhitev. Woodall, 134 S. Ct. 1697, 1702014);Metrish
v. Lancaster, 133 S. Ct. 1781, 1786 (2013)). “As a condition for obtaining habeas corpus from a
federal court, a state prisoner must show that the state court’s ruling on théeilag presnted
in federal court was so lacking in justification that there was an errbbruwderstood and
comprehended in existing law beyond any possibility for fairminded disagné&midarrington
v. Richter, 562 U.S. 86, 103 (2011). This “highly deferential standard demands that
statecourt decisions be given the benefit of the doubWNoodford, 537 U.S. at 24. See
Harrington, 131 S. Ct. al02—-03(habeas corpus is guard against extreme malfunctions in the
state criminal justice systemspt a substitute for ordinary error correction through appeal”
(quotation marks omitted) “Under 8§ 2254, a habeas court must determine what arguments or

theories supported, or . could have supported, the state court’s decision; and then it must ask

11



whether itis possible fairminded jurists could disagree that those arguments or shawgie
inconsistent with the holding in a prior decision of th[e] [SupreGa]rt.” 1d. at 102.
b. Claim One: Moody’s Sufficiency-of-the-EvidenceClaim

Moodys sufficiencyof-theevidence clainreargues the merits of his case. &tgues
that Smiter’s testimony was hopelessly unreliable becaubadentered into a plea agreement
wherebyhe received aecommendation folessersentence in exchange for testimonlloody
also argues that the testimonytbé other winesseswho wereall Smiter’s friends, family, and
fellow gang membershould be rejected becaubey were biased irmiter'sfavor. Moody
furtherpoints out that the police originally targeted &mas the pmarysuspect for the shooting,
andtheyfocused orMoody onlyafter Smiter confessed to his involvemerioodyalso provides
several examples whetige prosecution’svithes®swereimpeached by prior statements or other
facts in the case.

When deciding a sufficiency-of-thevidence claim, the Court appliastwice-deferential
standard Parker v. Matthews, 132 S. Ct. 2148, 2152 (2012) (per curiantjirst, the Court must
be deferential to the verdict[l]t is the responsibility of the [finder of fact] to decide what
conclusions should be drawn from evidence admitted at triRdrRer, 132 S. Ct. at 2152 (quoting
Cavazos v. Smith, 132 S.Ct. 2, 4 (2011) (per curiam)). With this in mind, “[tlhe evidens
sufficient to support a conviction whenever, ‘after viewing the evidence in titenigst favorable
to the prosecutiorany rational trier of fact could have found the essential elements of the crime
beyond a reasonable doubt.’Td. (quoting Jackson v. Virginia, 443 U.S. 307, 319 (1979))
(emphasis in original). Additionally, the Court must accoskeondevel of deferenceinder§

2254(d) ofthe AEDPA. Parker, 132 S. Ct. at 2152 (citinQavazos, 132 S. Ct. at 4).

12



Here, the Court focuses on the decision issugtidgppellate court on direct appeal, ECF
No. 154, becausé wasthe last state court erddresdMoody's sufficiencyof-the-evidence claim
on the merits. See McGhee v. Dittmann, 794 F.3d 761, 769 (7th Cir. 2015).

As an initial matterthe appellate court@ecision wasot contrary to controlling Supreme
Court precedent. The state court properly identified the controlling stamadiay that it must
view the evidence in the light most favorable to the prosecatodndecidevhetherany rational
trier of fact could have found the essential elements of thmeedseyond a reasonable doubt. ECF
No. 154 at 8. The fact that the state appellate court cited to an l|lnadier than a federalase
for the controlling lawis of no momat becausehe state courtorrectly articulated the standard
announced by the Supreme Couompare ECF No.15+4 at § with Musacchio v. United Sates,
136 S. Ct. 709, 711 (2016)ackson, 443 U.Sat 319.

Second, lte state cour application of thistandard was not unreasonabléhe evidence
at trial showed thdfloody hadaskedSmiterto lure Davis into the building, whefdoody planned
to murder Davis. ECF No. 1% at 8 Moody andSmiter fled the sceneld. Withessesaw
Moody fleeing from thescene immediately after the shootingd. The police recovered shell
casings and bullets from the scene that matched the cafibdoodys gun. I1d. Moody and
Smiter convinced May to drive them to Smiteneme, andvioody told May that he just shot
sameone multiple times. While at Smiter’'s horigody washed his hands with bleaatiped
the gun with a curtain to remove his fingerprints, and hid thdargtive home. Id. In short, the
evidence presented at trigdtangly suggestd that Moody had murdered Davis and then trited

concealncriminatingevidence. Id.

13



As the state appellate court properly notddpdy's challenge focuses almost exclusively
on thecredibility of the prosecution’svitnesses. Id. But it is not up to a reviewingourt to
weigh the credibility of withessesMoodys arguments were presentexr] and rejected by, the
jury, and, thusMoodys attempt to reargue the credibility of the witnesses is improfsee.
Marshall v. Lonberger, 459 U.S422,434 (1983) (instruing thata federal habeas corpus court
has no license to reexamiaeedibility determinations).

Additionally, it should be noted that a gun residue test showed that Smiter had not fired a
gun on the day of the shootings. ECF No-41&t 7. Moody sug@sts that Smiter could have
been the murderer arahallenges Smiter’s credibility and the credibility of the other withesses
suggesting they are testifying to help Smiter. Yet, the lack of gun realdoesupports the
proposition that Smiter could not have been the shooter.

In sum, there is sufficient evidence to support the conviction. Therefore, theaidte
determiration rejecting his sufficienegf-the-evidence claim is neither contrary to, nor an
unreasonable application of, clearly established federal law.

C. Claims Two and Four: Ineffective Assistance as to Brenda Johnson

Moody next argues that his trial counsel was ineffective for failing ¥eshgate Brenda
Johnson, and his appellate counsel was ineffective for failing to raise tualse’'s
ineffectiveness on appeal. Following his convictidopodyfiled a pro se motion arguing thae
failure to callBrenda Johnsoas a witness requireah acquittal or a new trial. ECF No.-18 at
138

Johnson lived in the basement apartment at 1649 West 78th Street, the building next door

to 1651 West 78th Stee where the murder occurred. ECF Nib-15 at 362. She was

14



interviewed by the policellowing the shootingand her statememtasin the police report that
was disclosed to the defenséd.®

According to the report, Davisas ina friend’sapartment at 1651 West 78th Street just
before the murder occurredd. at 36263. A group ofunknown males told Davis thatlady
named Johnsowanted to see himn the first floor 1d. Davis went to Johnson’lsasement
apartmennext door asking if anyone was looking for hinhd. When Johnson responded in the
negative Davis left. Id.

After Davis left Johnson heard sigurshots Id. Afterwards, Johnsosaw two black
males one walking down he east alley of Paulina towai¥th Street and the otheralking
westbound down 78th and then northbound on Paulidaat 363-64. Johnson nevétentified
the two men she saw walking after the shooting, and there is no indication that these argn ha
connection to the caseld.

During the hearing on Moody’s pestal motion, Moody'’s trial counsetxplainedthat
there was a separateport thahadstated that the unknown men had knocked on the door of Ms.
Johnson’s apartment, rather than Ms. Macklisl. at 364-65. That report, defense counsel
believed,ncorrectlyconfused Ms. Johnson for Ms. Mackd. The report statkthat the victim
was with Ms. Johnson when the men knocked on the @duen Davis was actually with Ms.
Mack at the time) and provided the wrong addreks

Defense counsel explained that there was no reason to pursue Ms. Johnson as a witness

becausé¢he report hd clearlyconfused Ms. Mack and Ms. Johnsohd. at 1515 at 36667. The

8 The police report isot in the record. Moody's¢rial counsel, whose performance is being

challengedhere recounted the information in the police report during the hearing on Moody*¢ripbst
motion. Moody does not challenge the information recounted by his defense counsel.
15



trial court agreed andenied Moody's ineffectiveassistanc®f-counsel argument.ld. The
issue was not pursued on direct appeal.

Moody then renewed his ineffege-assistancef-counsel argumenfas well asan
argument challenging the effectiveness of his appellate counsely postconviction petition.
As noted, lhe trial court denig the postconviction petition, ECF NIb-13 at 62, and the appellate
court granted counselBinley motion andhen affirmed on the merits, ECF Nib-10 at 2. As
the state court adjudicated the claims on the merits, the claims are gawethedequirements of
the AEDPA under 28 U.S.C. § 2254(d)Mlkinson v. Cowan, 231 F.3d 347, 352 (7th Cir. 2000).

An ineffective assistance of counsel claim is governe&hygkland v. Washington, 466
U.S. 668 (1984). To demonstrate ineffective assistance of colvisetly must demonstrate
both deficient performance and prejudicBremo v. Moore, 562 U.S. 115, 121 (2011) (citing
Knowles v. Mirzayance, 556 U.S. 111, 122 (2009)). The Court’s review un@eickland is
deferential and applyin§rickland under the AEDPA (which itself also requires deference)
results in a double level of deference to the state court determindfioowles, 556 U.S. at 123.

In this case,lte Court need not dele whether thedefense counsel'failure to present
Johnson &s a witness was deficient, because even if it vidoedy cannot demonstratbat he
wasprejudicedby Johnson’s absence at triaMost rotably, Johnson’s statememt the police do
notindicate thashehadwitnessed the shooting. And, althoigiie sa two men walking by her
building after the shooting, theis nothing to suggeshatshe could identify the two men or that
they had any involvement in the shooting.

FurthermoreJohnson’s statemesdo not contradict the prosecution’s theory of tageor

underminein any waythe testimony of the witnesses who sdwody flee from the scene
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immediately after the shootingThe statements also do not contrathe testimonyof other
witnessedhat Moodyhadadmitted to committinghe murderwashedhis hands with bleacto
erase evidence of his actiomken he arrived at Smiter’s house, andahgin at the housdter the
shooting. Nor do theychange the fact that the police recovered shells and bullets from the crime
scene that were the same calibeMoodys gun. In sum, there is nothing to suggest that M
Johnson’s testimony would have resulted in a reasonable prob#ialitthe outcome of the trial
would have been different, ahdoody cannot meet the demanding standamder the AEDPA
See Thompkins, 698 F.3d at 988 (rejectir@iyrickland claim under AEDPA standard when potential
witness does not contradict prosecution’s case).

Finally, Moodys argumentthat he was rendered ineffective assistamgdis appellate
counsehlso is unpersuag. Appellate counsel cannot be faulted for failing to raise losing issues
on appeal. Whitehead v. Cowan, 263 F.3d 708, 731 (7th Cir. 2001).

d. Claims Three and Five: Improper Argument by Prosecutor During
Closing Arguments

Finally, Moody argues that the prosecutor made improper comments during closing
arguments anthat his trial counsel was ineffective for failing to object to the commenisis
argumentvas presented on postconviction review and thus is governed by the AEDPA.

In orderto succeed, Moody must demonstrate that the challenged comment was improper
and prejudicial. United States v. Harper, 662 F.3d 958, 962 (7th Cir. 2011). An improper
comment violates the constitution when it so infects the trial with unfairness as & thsak
resulting conviction violate due proces®arker, 132 S. Ct. at 2153.

During closing argumenat Moody’s trial the prosecution said;The law tells you he
[Moody] is gulty of first-degree murder.” ECF Nd.5-15 at 267. The prosecutor made the
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statement as the prosecutor was transitioning from a summary of the evidenckscussion
about the jury instruction. Considered in context, the Court concludeshthgirosecutos
arguments did not appeal to facts or emotions outside the casepase@ on the evidence
presented at trial, and were propdfurthermoreto the extent that they raisady concernthey

were satisfactorilycured by the jury instructions, to which Moodydheised no objectian
United Sates v. Miller, 276 F.3d 370, 375 (7th Cir. 2002). And, because the prosecutor’s
comments did not raisecanstitutional violationthe failure of Moody’s appellate counsel to raise

it during appeal also was not constitutionally deficiehthitehead, 263 F.3cat 731.

For the reasanset forth above, the Court denidlsoh Moody's claimsin support of his
habeas petition, arttis case is dismissed on the merits.
C. Certificate of Appealability

The Court declines to issue a certificate of appealability under Rule 11 ofutke R
Governing Section 2254 Cases in the United States District Coitsody cannot make a
substantial showing of the denial of a constitutional right, or that reasonabts yould debate,
much less disagree, with this Court’s resolution of this.cdesendez v. Knight, 653 F.3d 445,
446-47 (7th Cir. 2011) (citingack v. McDanidl, 529 U.S. 473, 484 (2000)).

Moody is advised that this is a final decision ending his case in this CouNlodfly
wishes to appeal, he must file a notice of appeal with this Court within thirtyofldlys entry of
judgment. See Fed. R. App. P. 4(a)(1).Moody need not bring a motion to reconsider this
Court’s ruling to preserve his appellate rights. Howevéobdywishes the Court to reconsider
its judgment, he may file a motion under Fed. R. Civb%e) or 60(b). Any Rule 59(e) motion

must be filed within 28 days of the entry of this judgmeBee Fed. R. Civ. P. 59(e). The time to
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file a motion pursuanb Rule 59(e) cannot be extendefee Fed. R. Civ. P. 6(b)(2). A timely
Rule 59(e) motion suspends the deadline for filing an appeal until the Rule 59(e) motied is rul
upon. See Fed. R. App. P. 4(a)(4)(A)(iv). Any Rule 60(b) motion must be filed within a
reasonable time and, if seeking relief under Rule 60(b)(1), (2), or (3), mustdedil@ore than
one year after entry of the judgment or ord&ee Fed. R. Civ. P. 60(c)(1). The time to file a
Rule 60(b) motion cannot be extende&ee Fed. R. @/. P. 6(b)(2). A Rule 60(b) motion
suspends the deadline for filing an appeal until the Rule 60(b) motion is ruled upon only if the
motion is filed within 28 days of the entry of judgmerfiee Fed. R. App. P. 4(a)(4)(A)(vi).
D. Conclusion

Moodys habeasorpus petition [1] is denied on the merits. Any pending motions are
denied as moot. The Court declines to issue a certificate of appealakityhe Court’'s own
motion, Respondent Rick Harrington is terminated. Kim Butler, Ward&smard Correctioal
Center, is added as Respondent. The Clerk of the Slmaittalso alter the case captiorMoody

v. Butler. Civil case terminated.

SO ORDERED ENTERED 5/18/16
John Z. Lee

United States DistrictJudge
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