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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
BENYAMIN SMITH,
Petitioner 13 C 4885

)
)
)
)
VS. )  Judge Feinerman
)
UNITED STATESOF AMERICA, )
)
)

Respondent.

M EMORANDUM OPINION AND ORDER

Petitioner Benyamin Smith pleaded Igyasto one count of wire fraud in April 2012
pursuant to a written plea agreemedhited Statesv. Smith, 11 CR 413, Docs. 85-86.
Paragraph 23(b) of the plea agremt provideshatif the Government madfor a USSG 5K1.1
reduction at sentencing, Smith would waive “his right to challenge his convictibsemtence,
and the manner in which the sentence was determined, and (in any case in whroh difie te
imprisonment and fine are within the maximumsvimted by statute) his attorney’s alleged
failure or refusal to file a notice of appeal, in any collateral attack orefatwallenge, including
but not limited to a motion brought under Title 28, United States Code, Section 285%bc.
86, 1 23(b). Paragraph 23(b) further provithed the waiver “does not apply to a claim of
involuntariness, or ineffective assistance of counsel, which relates dieettig waiver or to its
negotiation.” Ibid. At sentencing, the Government moved the court under USSG 5K1.1 to
impose a sentence afd-thirds of the low end of the advisory Sentencing Guidelines range, and

the court granted the motiomd., Docs. 109, 157No direct appeal was filed.
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Now before the court is@ro se petition that Smithhasfiled under 28 U.S.C. § 2255.
Docs. 1, 8 Hethenfiled an amended petitioavhich states three claimfoc. 15. Smith has
withdrawn one of his claims, and ttveo remaining claim$iave namerit

First, Smith argues that his defense counsel was ineffestseverarespects. Doc. 15
at 47. TheGovernment argues that becauseitieéfective assistance clainowhere contends
that defense counsel was ineffective with respect to the appellate wsalfethe waiver bars
the claim. Doc. 7 at 5; Doc. 17. Although the plea agreeoreits facendeed purports to bar
all ineffective assistance claims except those related to the appellate evatgaregotiation, the
Government’s argumein incorrect. As the Seventh Circuit recerdbnfirmed inHurlow v.
United Sates, 726 F.3d 958 (7th Cir. 2013), appellate waivers, no matter how narrowly crafted,
do not baa defendant’s claim that lemtered into a plea agreement based @owceof
counselkhat fell below SixtrAmendment standardseeid. at 964-68. Put simplyah
attorneys ineffectiveness with regard to the plea agreement as a whole, and not justifie sp
waiver provision at issue, renders the waiver unenforceabfledt 965. Thus, whilthe
appellate waiver baiSmith’s ineffective assistance claim to the exteatidresses matters other
than the assistance he received in connection with the plea agreement, the tdibarred to
the extent it does addretbst issue

Although that portion of thmeffective assistance claisurvives the appellate waiver, it
nonethelesfails on the merits. Ih order to make out a claim for ineffective assistance of
counsel in the context of a guilty plea, a defendant must show (1) that ceypes&rmance fell
below an objective standard of semableness; and (2) that there is a reasonatibalpiity that,
but for counsel’s errors, the defendant would not have pled guilty and would have insisted on

going to trial” Bethel v. United Sates, 458 F.3d 711, 716 (7th Cir. 2006). Even assuming tha



Smith could show that counsel’s performance fell belowlgactive standard of reasonableness
Smithhas not shown, and has not even argued, that but for his counsel’s alleged errors, he would
not have pleaded guilty and would have gone to tria indffective assistance claim
accordingly is rejectedSee United Satesv. Multani, 420 F. App’x 621, 624 (7th Cir. 2011)
(rejecting an ineffective assistance claim where “then®iking in the record or in [the
petitioner’s]Rule 51(b) response suggestithatfhe] would not have pleaded guilty had the
court discussed with him the forfeiture count at the plea colldgtiytchings v. United State,

618 F.3d 693, 697 (7th Cir. 2010) (“We find that Hutchisgekeffective assistance claim fails
because heid not adequately show that he would not have pled guilty even had his attorney
fully explained to him that &ule 35 motion to reduce his sentence was not guararjteed.”
(citations omitted)Bethel, 458 F.3d at 718-19.

Second, Smitklaims that the Bureanof Prisons failed to grant him appropriate credit for
time spent in pretrial detentioboc. 15 at 8-9. In its response brief, the Government argues that
this claim is not properly brought in a § 2255 petition, but instead must be presented via a
grievance to the Bureau of Prisons and tirea 82241 motion in the district where Smith is
imprisoned. Doc. 7 at 7{8iting Rogersv. United Sates, 180 F.3d 349, 356-57 (1st Cir. 1999),
andClementev. Allen, 120 F.3d 703, 704-05 (7th Cir. 1997))pparenly convinced by the
Government’s argumengmith's reply brief withdrawshis claim. Doc. 3 at 2

Third, Smith clains that he was improperly assessed a USSG 3B1.1 sentencing
enhancemernh the calculation of hiadvisory Sentencing Guidelines range. Doc. 15 at 9. That
claim is foreclosed by Smith’s appellate waiv&ee Robertsv. United States, 429 F.3d 723, 724
(7th Cir. 2005) (“There is no question that Roberts’s waiver encompasses the ctsardeu in

the § 2255 motion. Accordingly, the distrcourt correctly dismissed the action Keller v.



United States, 657 F.3d 675, 679 (7th Cir. 2011) (“Moreover, Keller's plea agreement waived his
right to appeal or collaterally attack a withgnidelines or statutory minimum sentence.”);

Mason v. United Sates, 211 F.3d 1065, 1069 (7th Cir. 2000) (enforcing the petitisneaiver

of his right to bring a 8255 challenge) To the extent that thislaim can be deemed part of

Smith’s ineffective assistance claim, it is meritless because &asthot argued, let alone

shown, that but for his counsel’s alleged ewth respect to the calculatiaf his Guidelines

range he would not have pleaded guilty and would have gone to trial.

For the foregmg reasons, Smith’s 8255 petition is denied.

December @&, 2013 (‘:{1 ; < '

itetl States District Judge




