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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

BRENDAN MORTGAGE INC, d/b/a
Brendan Financial, Inc.

p—

Defendant/Appellant
Nos. 13 C 5589, 13 C 5642

V.
JudgeSara L. Ellis
TIMOTHY A. LANUM and GEORGIA
M. THOMPSONLANUM,

~— — N L — ~

Plaintiffs/Appellees

OPINION AND ORDER

This appeal arises from an adversary proceeding in vptedhtiffs/appellees Timothy A.
Lanum and Georgia M. Thompson-Lanum, the debtors, sought to avoid a lien held by
defendant/appellant Brendan Mortgage Inc. (“Brendan Mortgage”) that wasdéguthe
Lanums’ residence. The bankruptcy cantered judgmerfor the Lanums, findinghat
Brendan Mortgage’s lien was wholly unsecured and thus could be avoided. The bankruptcy
court then confirmed the Lanums’ Chapter 13 plBrendan Mortgage appeaahe judgment in
the adversary proceeding as well as the cowiion of the plarf. The Lanums have also filed a
motion for damages and costs pursuant to Federal Rule of Bankruptcy Procedure 802§, argui
that a portion of Brendan Mortgage’s appeal is frivolous. For the following reasons, the
bankruptcy court’s judgment in the adversary proceeding and its confirmation of thieICl#

planareaffirmed. The Lanums’ motion for damages [19] is granted.

! The bankruptcy court’s subject matter jurisdiction is receiven fiwe district court, whose jurisdiction
is conferrecby 28 U.S.C. § 1334(a). This Court’s jurisdiction is conferred by 28 U.S.C. § 158(a)(1),
which governs appeals from “final judgments, orders, and decrees” ofrtkeipicy court.
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BACKGROUND

The Lanums fileé voluntary Chapter 13 bankruptpgtitionon April 25, 2012.At the
time, he Lanumshome was encumbered by a first mortgage held by Wells Fdogtyagein
the amount of $219,678.74 and a second mortgage held by Brendan Mortgage in the amount of
$100,920.47.The Lanumsthereafteffiled a Chapter 13 plan, whi¢cheaed Brendan Mortgage’
claim as unsecured. Brendan Mortgage objected to thegstzunng that it had a secured interest
in the Lanums’ home. To address this objection, the Lanums filed an adversary complaint
seekingo strip Brendan Mortgage’s lien pursuant to 8§ 506(a) and 506(d) of the Bankruptcy
Code,arguingthat Brendan Mortgage’s lien had no valugtendan Mortgage answered the
complaint, agreeing that the amount owed on the first mortgage was $219,678.84 but disputing
the value of the Lanums’ home.

On June 19, 2013, trial was held to determine tbaly disputed fact between the
partiesithevalue of the Lanums’ homeA pretrial statement set forth tiparties’exhibits,
including appraisals submitted by both sidé@strial, the partiepresented the testimony thieir
respective appraisgrwith Timothy Lanum also tesfiing. After hearing the testimony and
considering the submitted evidence, the bankruptcy court found that the Lanums meititdeir
burden of showing that threproperty provided no value for Brendan Mortgage’s li€he
bankruptcy court further found that Brendan Mortgage had submitted a credible appraisal.
Nonetheless, it questioned both appraiaal$ insteagberformed its own analysie arrive at
$210,000 as the value of the Lanums’ gnap? Because this was less than the agreed value of
the first lien,the bankruptcy court found that Brendan Mortgage’s lien was to be extinguished.

Thebankruptcy court then entered an order of judgment on June 24, 2013, which provided that

% The bankruptcy court noted thtst independent valuatiasf the home happened to be the midpoint of
the two proffered valuations.



Brendan Motgage’s lierwas wholly unsecured and would be extinguished upon the Lanums’
successful completion of their Chapter 13 plan and discharge of the Chapter 13 taistatAf
order was entered, the bankruptcy court confirmed the Lanums’ Chapter 13 plan.
STANDARD OF REVIEW

On appeal, tis Court reviews the bankruptcy court’s factual findings for clear error and
its legal conclusionde novo. Samat v. Neary, 635 F.3d 974, 979 (7th Cir. 2011). Mixed
guestions of law and fact are also reviewledovo. Id. Valuation is a mixed question of law
and fact, with the bankruptcy court’s factual premises subject to revieskefarerror and its
legal conclusions subject tie novo review. In re Stembridge, 394 F.3d 383, 385 (5th Cir.
2004). “If the bankruptcy court’s account of the evidence is plausible in light of the recor
viewed in its entirety, [the court] will not reverse its factual findings efvpt} would have
weighed the evidence differentlyFreeland v. Enodis Corp., 540 F.3d 721, 729 (7th Cir. 280
(internal quotation marks omitted) (quotihgre Lifschultz Fast Freight, 132 F.3d 339, 343 (7th
Cir. 1997)).

ANALYSIS

Permissibility of Stripping Claim Secured byDebtors’ Principal Residence

In filing their adversary complaint, the Lanums sought an adjudication that 8§ 806(a
506(d) of the Bankruptcy Code rendered Brendan Mortgage’s lien void. Section 506(a) provides
that a creditor’s claim is secured up to the value of that creditor’s interbst coltateral and
unsecured for any remang portion. 11 U.S.C. §06(a)(1);Inre Ryan, 725 F.3d 623, 624 (7th
Cir. 2013). As applied hereBrendan Mortgage claim is considered securedly to the extent
that the Lanums’ property value exced¢ldle amount of the first lien. Section 506(d) provides

that to the extent a lien secures a claim that is not an allowed secured claim, thaolién is



unless certain exceptions apply. But the Seventh Cieceintly held that $06(d) cannot be
used for lien stripping in chapter 18ses Inre Ryan, 725 F.3d at 628Thepartiesagree,
howeverthat§ 1322(b)(2) provided another potential route to strip Brendan Mortgage’s lien.
Section 1322(b)(2) provides that, with exceptions not relevant here, a Chapter 13 bankruptcy
plan may “modify the rights of holders of secured claims, other than a claimedeanly by a
security interest in real property that is the debtor’s principal residenoé& holders of
unsecured claims, or leave unaffected the rights of holders of any class afclainJ.S.C.
8 132(b)(2);seealso InreRyan, 725 F.3d at 626 (acknowledging that “many courts and
commentators have noted that Chapter 13 provides alternative means of voiding liens”).

On appealBrendan Mortgage arguésat 81322(bJ2) doesnot allow a lien secured by a
security interest in the debtor’s principal residence, as here, to be strippediess of whether
the claim is considered secured or unsecuBréndan Mortgage has waived this argument,
however, as it never raised an objection in the bankruptcy court on this basis or péth tes
the ability to accomplish the same under § 506Etpn. Folding Box Corp. v. Anchor Frozen
Foods Corp., 515 F.3d 718, 720 (7th Cir. 2008) (“Unfortunately for [appellant], it did not raise
this argument before the district court and, as we have long held, ‘[i]t is aiddivet an issue
not first presented to the district court may not be raised before the &ppellat as a ground
for reversal.” (citation omitted)). Brendan Mortgage had every opportunity to raise this defense
before the bankruptcy court, but it did not. Instead, the only argument Brendan Mortgade rai
in its answer to the adversary complaint was itlsatlaim could not be avoided “because the
value of the real estagxceeds the value of the lien(s) superior to Brendan’s mortgage.” Answer
1 11. The partiesand the bankruptcy couttereafteproceeded with the understanding that, if

the value of the property was less than the amount of the first lien, Brendan Mt {gagperty



could be avoidedEven wherpresented with the opportunity to raise a legal dispute at trial,
Brendan Mortgage did not, agreeing that determining the value of the property fectidaly
resolve the caseSee Trial Tr. 3:11-18.Because i@guments not made in the bankruptcy court
are waivedthis Courtneednot address the merits of Brendan Mortgagegument that

8 1322(b)(2) does not allow its lien to be stripp&de Matter of Weber, 25 F.3d 413, 415-16
(7th Cir. 1994) (party waives an argument that it did not raise with the bankruptcystocetto
find otherwise would permit a litigant simply to bypass the bankruptcy court”).

Even if Brendan Mortgage had not waived this argument, the Courthetess finds it
unpersuasive. The clear weight of appellate authority supports hthdiregvholly unsecured
lien on the debtor’s principal residen@s determined by reference t6@5(a),may be stripped
pursuant to 8 1322(b)(28ee In re Mann, 249 B.R. 831, 839-40 (B.A.Bst Gr. 2000) Inre
Pond, 252 F.3d 122, 126 (2nd Cir. 2001n);re McDonald, 205 F.3d 606, 611 (3d Cir. 2000,
re Davis, 716 F.3d 331, 335-36 (4th Cir. 201B)re Bartee, 212 F.3d 277, 295 (5th Cir. 2000);
InreLane, 280 F.3d 663, 665 (6th Cir. 2002);re Fisette, 455 B.R. 177, 182 (B.A.P. 8th Cir.
2011)2 Inre Zimmer, 313 F.3d 1220, 1226-27 (9th Cir. 2002)re Griffey, 335 B.R. 166, 169—
70 (B.A.P. 10th Cir. 2005)in re Tanner, 217 F.3d 1357, 1359-60 (11th Cir. 2080Although

the Seventh Circuit has not yet decided the queStibayeight of authority among the district

® The Bankruptcy Appellate Panel’s ordeas appealed to the Eighth Giit; but the Eighth Circuit
dismissed the appefar lack ofa final appealable ordefn re Fisette, 695 F.3d 803 (8th Cir. 2012).
*1n In re Woolsey, the Tenth Circuit declined to address the issue of wheth@2&b)(2) allowed a
Chapter 13 debtor to strip a wholly unsecured lien, as the issue was not properyeporés iand the
debtors had repudiated the argument on appeal. 696 F.3d 1266, 1278— 79 (10th Cir. 2012).

® Although the Eleventh Circusiubsequentlguestioned its holding ifianner, it remains the law in that
circuit. SeelInreDickerson, 222 F.3d 924, 92@.1th Cir. 2000).

® Brendan Mortgageotesthat the Seventh Circuit’s recent opiniorPiaomar v. First American Bank,
722 F.3d 992 (7th Cir. 2013uggests that the Sever@ircuit could rule either wayPalomar addressed
the ability to strip a second mortgage under Chapter 7, noting only that if tieesd@hnted to strip the
wholly unsecured second mortgage on their home they would have had to file for banknggicy
Chapter 13 instead of Chapter [@l. at 995.



and bankruptcy couria this circuit favorsthe majority view.” See, e.g., In re Holloway, No. 01
C 4052, 2001 WL 1249053, at *2«bl.D. Ill. Oct. 16, 2011)First Bank, Inc. v. Van Wie, No.
NA 02-0120<C H/H, 2003 WL 1563959, at *3—5.D. Ind.Jan. 8, 2003)in re Melgoza, No. 10
B 53264, No. 11 A 00328, 2011 WL 3878361, at *2—4 (Bankr. N.D. Ill. Aug. 30, 201148,
Ginther, 427 B.R. 450, 454-55 (Bankr. N.D. Ill. 2010) re Waters, 276 B.R. 879, 881-88
(Bankr. N.D. 1ll. 2002).The Court finds these opinions persuasive and adopts the reasoning set
forth therein. As the bankruptcy court found that Brendan Mortgdiga waswholly
unsecured, the bankruptcy court did not err as a matter of law in allowing the lierstripped.
I. Method and Valuation of the Lanums’ Property

Brendan Mortgage also argues that the bankruptcy court erred in the method it used to
valuethe Lanums’ propertyand its ultimate valuationValuation of assets is not “an exact
science” but rather “necessarily an approximation” reachexbbsgidering the purpose of the
valuatian and all the factual elements of the case at hbmce Hernandez, 493 B.R. at 50
(citations omitted) (internal quotation marks omittelt) reaching a value for the Lanums’
property.thebankruptcy courtirst determinedvhether the Lanums met their burden to
demonstrate that “there is not even one dollar of value” in the property at issue to support
Brendan Mortgage’s lienTrial Tr. 85:22—86:4citing Lepage v. Bank of Am., No. 8-10-74093-
reg, Adv. No. 8-10-08287-reg., 2011 WL 1884034 (Bankr. E.D.N.Y. May 18, 2048 htso
Inre Hernandez, 493 B.R. at 50 After conclding that the debtors met that burden, the

bankruptcy court considered whether Brendan Mortgage stglorsitfficient evidence to

" Brendan Mortgage cites Barnesv. American General Financial, 207 B.R. 588 (Bankr. N.D. IIl.

1997), as an example of a wallasoned opinion setting forth the minority view that no liens secured by
the debtor’s principal residence may be stripped. Since issuing that opini@venpdudge Schmetterer
has revesed course and adopted the majority vi€ee, e.g., Inre Arfani, No. 13 B 30767, Adv 13 AP
01217, 2013 WL 6054818, at *2 (Bankr. N.D. Ill. Nov. 14, 2018)e Hernandez, 493 B.R. 46, 50

(Bankr. N.D. lll. 2013)inre Zurita, No. 09 B 34816, 10 A 00093, 2010 WL 1780031, at2*(Bankr.

N.D. lll. Apr. 30, 2010).



overcome the Lanums’ valuation. Trial Tr. 86:5—-10 (citimge Karakas, No. 06-32691, Adv.
No. 06-80245, 2007 WL 1307906, at *6 (Bankr. N.D.N.Y. May 3, 200B¥cause the
bankruptcy court was not bound by the values determined by the appraisers arfidrooiikl
own opinion as to the value of the property, the bankruptcy court did not err in doifigado.
Tr. 88:2-17;see also In re Hernandez, 493 B.R. at 50.

Brendan Mortgage does not challenge the standard the bankruptcy court used lut instea
its application of that standard to the facts beforé&iitst, itargues thathe bankruptcy court
erred in finding that the Lanums met their burden to establish that there was@vleir
property for its lien, contending on appeal that the amount of the first lien was mtishstiat
trial. But, in addition to having failed to raise the issue bektw,record belieBrendan
Mortgage’s argument. In its answer to the Lanums’ adversary complaingd@rélortgage
admitted to the amount of the first lieAns. § 8.In their joint pretrial statemendjthough
omitting the amount of the lien as a stipulated féuet, paties agreed that the “sole fact in
dispute islhie actual value of the propertyJoint Pretrial Statement3] The parties and the
bankruptcy court thus proceedaidtrial as if the amount ohe first lien was establishedith no
objection by Brendan Mortgage that the Lanums had not introduced evidence on th&dssue.
e.g., Trial Tr. 81:10-15 (counsel for the Lanums discustuegvalue of the first lignid. 83:16—
18 (counsel for Brendan Mortgage arguing that the evidence at trial showed that tiney prape
valued above the balanoéthe first lier); id. 86:23-87:2, 91:24-25 (the bankruptcy court
acknowledging the “agreed value of the first lienBrendan Mortgage cannot now belatedly
argue that rewsal is required on this basiBecause th amounbf the first lienwas

uncontrovertedBrendan Mortgage’s first argumetls.



Next, Brendan Mortgage argues that the bankruptcy court should not have relied on the
Lanums’ appraisal and the purported comparable sales contained in it ibeaaggraisal was
not formally movednto evidencaluring the trial Brendan Mortgage ignores that neither side
officially moved exhibits into evidence.Moreover, the bankruptcy court expressly stéed
all exhibits were accepted into evidenteal Tr. 85:13—-17, making this argument frivolous.

Finally, Brendan Mortgage argues that the bankruptcy eoretl in considering the
Lanums’ appraisal because their appraisgroperly used short sales as comparisonbend/
debtors intend to retain their home, as here, valuations based on comparable foreclosed
properties have been found less credible than those based on arm’s lengthdren$etinre
Hernandez, 493 B.R. at 51-53 (discounting debtgredfferedvaluation where it relied
exclusively on distressed sale®ut Brendan Mortgage did not show that the Lanums’ appraiser
used values arising from foreclosure sales. Instead, the appesaiffeed that tk comparisons
he used werarm's length transactions occurring after a prior foreclosure sale andcaghifi
rehabilitation work See Trial Tr. 30:15-33:6. Although nger se foreclosure saless Brendan
Mortgage argueshebankruptcy court recognized that the comparisons used by the Lanums’
appraiser weréatypical” and factored hat into its evaluation of the evidencgee Trial Tr.
89:17-24 (acknowledging that, as a result of the fact thaiotmparablesvere “flip
transactions” the Lanums’ appraisal was “arguably lower in value than tred ealue of the
property’). Becausé¢helLanums’ appraisal was not based solely on distressed properties, the
bankruptcy court recognized the inherent limitations of the comparable testith@ached its
own valuation based on the entirety of the submitted evigémeg Brendan Mortgage’s

argument fails. Havingeviewing the recordnd the parties’ argumentbere is no basis to

8 The Lanums maintain that they were not required to move exhibits intmegitecause the exhibits at
issue were all listed in the pretrial statement without any objectiacheare thus automatically admitted.
Appellees’ Brief at 1011.



conclude that the bankruptcy court erred in weighing the conflicting evidenicel thétthe
value of the Lanums’ property was below the amount of the first lien.
II. Rule 8020 Motion forCosts

Before concluding, th€ourt must take ughe Lanumsmotion forcosts and fees
pursuant to Rule 8020. Rule 8020 provides traduat may award damages to the appellee if it
finds a bankruptcy appeal frivolous. An appeal is frivolous “when the result is obvious or when
the appellant’'s arguments are wholly without merlti're Sokolik, 635 F.3d 261, 270 n.4 (7th
Cir. 2011) (quoting-laherty v. Gas Research Inst., 31 F.3d 451, 459 (7th Cir. 1994)). An appeal
is dso considered frivolous if there are meritorious grounds for appeal but the apgrgailed in
a frivolous mannerld.

The Lanums acknowledge that Brendan Mortgage raised a colorable questwibof la
nonethelesmaintainthatBrendan Mortgage’s arguments related to the bankruptcy court’s
valuation ardased on latant misrepresentations of the recardl thus frivolous After
reviewing the parés’ briefs and the recdrthe Court is disturbed by Brendan Mortgage’s
insistence on arguing thasithallenges to the factual basis of the valuation have merit. The
Court has substantively addressed and rejected Brendan Mortgage’s arguntiergspeitt to
the factual record abovévioreover, despite being presented with the Lanums’ brief and Rule
8020 motion, which provided citationdgrectly contradiang its factual arguments,iBndan
Mortgage persisted in arguing that the record did not include the appraisal or evetgardeng
the amount of the first lien. Implicitly, however, Brendan Mortgagjehowledged that its case
was overstated, noting that the bankruptcy court looked at the appraisal and acknowledged i
would be admitted into evidence and that Brendan Mortgage had agreed to the amount of the

first lien in its answerBecause tis Court will not tolerate the types of misrepresentations made



to it here, the Court finds that, as litigated, Brendan Mortgage’s argumentdhzrikruptcy
court erred in its valuation was frivolous. féde award ighusappropriate.

The Lanums have submitted their counsel’s time records in support aktipeast for
fees As the Lanums themselves admit, however, the entire appeal was not frivolousth&hus,
fee award should only encompass that portion of the fees in¢anresiond to Brendan
Mortgage’s frivolous factual argument. Although based on the documentation submitted
determination of thaamount is necessarily imprecisiee Court finds that an award of $1,350 (3
hours of counsel’s time) will appropriately compensageltinums.

CONCLUSION

For the foregoing reasons, the bankruptcy court’s judgment is affirmed abanies’

motion for damages [19] is granted@he Court awards $1,350 in fees to the Lanums to be paid

by Brendan Mortgage.

Dated:December 16, 2013 8’ m

SARA L. ELLIS
United States District Judge
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