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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MARKETING WERKS, INC.,

Plaintiff,
V. 13 C 7256
BRIAN FOX and FOXSANO MARKETING,
INC.,

Judge Virginia M. Kendall

N N N N N N N N N

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiff Marketing Werks, Inc. filed a fiveount verified complaint against Defendants
Brian Fox and Foxsano Marketing on October 9, 2013. According to the complaint, Marketing
Werks is a Chicagbased marketing firm that specializes in event productoonclients.
Marketing Werks employed Fox as a senior account executive. In this role, Bgxriverily
responsible for Marketing Werks’ Indy Racing League (“IRL”) accoantl had access to
Marketing Werks’ confidential information and trade secrets edlab the IRL account. On
August 4, 2013, Fox left his job as a senior account executive at Marketing Werkdeaviag
Marketing Werks, Fox continued to access his Marketing Werks email accoumiudtit Fox
told his employer and colleagues that he lgasing Marketing Werks to work for a vendor, Fox
formed his own company, Foxsano, and submitted a bid for the IRL account. Both Marketing
Werks and Foxsano are final contenders for the 2014 preferred marketing cootradRIr,
which Marketing Werks exgxts IRL to award on October 11, 2013.

Marketing Werks alleges that Fox and Foxsano used Marketing Werks’ eoiidid

information and trade secrets in their effort to secure the IRL account.etitaykWerks’
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complaint alleges that: (1) Fox violated ther®d Communications Act; (2) Fox and Foxsano
violated the lllinois Trade Secrets Act; (3) Fox and Foxsanmtsty interfered with Marketing
Werks’ business expectations; (4) Fox breached his fiduciary duty to Marketirkg;Vdad (5)

Fox and Foxsano conspired to interfere with and steal the IRL account. On October 10, 2013,
Marketing Werks moved for a temporary restraining order (“TRO”) ag&astand Foxsano.
Marketing Werks relies on Fox’s violation of the Stored Communications Act, Fox and
Foxsano’sviolations of the lllinois Trade Secrets Act, and Fox’s breach of his fiduciaryiluty

its motion for a TRO. After hearing arguments from counsel for each side, dbi$ @=nied
Marketing Werks motion for a TRO.

LEGAL STANDARD

The standard for the issuze of a TRO is the same as that required to issue a preliminary
injunction. See Crawford & Co. Med. Ben. Trust v. Repp et al., No. 11 C 50155, 2011 WL
2531844, at *1 (N.D. lll. June 24, 2011). One must demonstrate a likelihood of success on the
merits, tkat he or she will suffer irreparable harm absent injunctive relief, and thatdhe dvas
no adequate remedy at law to obtain a preliminary injunctimnedible Techs., Inc. v. Virtual
Techs., Inc., 400 F.3d 1007, 1011 (7th Cir. 2005). If the party segkhe TRO meets these
requirements, then this Court must balance the harm that party will suffertabaitsrm the
other party will suffer should this Court grant the TEeid. This Court must also consider the
public interest in granting or denying an injuncti@e Ty, Inc. v. The Jones Group, Inc., 237
F.3d 891, 895 (7th Cir. 2001).

DISCUSSION

Marketing Werks has shown a likelihood of success on the merits of its lllinaile Tra

Secrets Act claim. But the harm to Marketing Werks if it losesRheaccount to Foxsano is not



irreparable. Nor is Marketing Werks without an adequate remedy at law. Centggu
Marketing Werks has not shown that a TRO is appropriate in this case. Moreover, having
considered the balance of harms between the partieelass the public interest, this Court
finds that the equitable considerations counsel against a TRO.

l. Likelihood of Success on the Merits
A. The Stored Communications Act

The Stored Communications Act makes it an offense to intentionally access “without
authorization a facility through which an electronic communication servip@vsded” to obtain
“access to a wire or electronic communication while it is in electronic stomaggch systerm.

18 U.S.C. § 2701(a). The Stored Communication Act permitgilaaction in cases where the
offender acts with a knowing or intentional state of mind in view of Fox’s alleged purpose. 18
U.S.C. § 2707(a). Here, Marketing Werks has shown that Fox likely accessediipWetks

server after August 4, 2013. What Marketing Werks has not shown, however, is that Fox
accessed any specific information that would suggest a knowing or intentiatgalo mind.
Marketing Werks also has not shown that Fox did not have authorization to accéssingar
Werks’ server. In short-ox’s password still worked. Despite Marketing Werks claim that it
made a mistake when it failed to shut down Fox’s password after he left Markédirkg, that
argument does not create a likelihood of success on the merits because there catonirtit
Marketing Werks rescinded its authorization.

B. Thelllinois Trade Secrets Act

The lllinois Trade Secrets Act protects information that “is sufficientlyesdor derive
economic value . . . from not being generally known to other persons who canemoagmic

value from its disclosure or use and is the subject of efforts that are reasandblethe



circumstances to maintain its secrecy or confidentiality.” 765 ILCS 1af5/Pje lllinois Trade
Secrets Act protects against the actual or threatensappropriation of trade secreBepsiCo,

Inc. v. Redmond, 54 F.3d 1262, 1267 (7th Cir. 1995). A plaintiff must prove the existence of a
trade secret and that the defendant misappropriatédl a4t 1268. Here, Marketing Werks has
shown that its IRL account strategy for the 2014 contract year, which inclofiesation
related to its pricing, budgets, market and consumer research, data, designsnuanaterials,

is likely a trade secret similar to the trade secret recogniz&edasCo. Marketing Weks has

also shown that it had policies in place prohibiting Marketing Werks’ empldy@asdisclosing
information such as this.

In PepsiCo, a strategic plan that detailed plans to compete, financial goals, and strategi
for manufacturing, production, marketing, packaging, and distribution forekethree years
gualified as a trade secr&eeid. at 1265, 1270. Therefore, an employee with knowledge of this
strategic plan could not work for a competitor because the employee would inedisdibse
that strategic plan in the course of his duties, which would provide a substantial gduaritae
competitor.ld. at 1270. Here, Fox likely had similar information related to Marketing Werks’
2014 IRL account strategand Fox and Foxsano likely used that information to bid for the IRL
account despite Marketing Werks’ confidentiality policy. Therefore, Markattegks is likely
to prevail on its lllinois Trade Secrets Act claim.

C. Breach of Fiduciary Duty

“To succeed in a claim for breach of fiduciary dutylaintiff must prove the following
elements: (1) a fiduciary duty exists; (2) the fiduciary duty was beshdnd (3) the breach
proximately caused the injury of which the plaintiff complair®all v. Kotter, 723 F.3d 813,

826 (7th Cir. 2013). A fiducry relationship “may arise as a matter of law, such as between an



agent and principal, or it may be moral, social, domestic, or persddaldiere, Marketing
Werks has not shown that Fox solicited the IRL account before August 4, 2013. Marketing
Werks al® has not shown that Fox owed Marketing Werks a fiduciary duty after Fox left
Marketing Werks. Therefore, Marketing Werks has not shown that it is likelycttesed on the
merits of its breach of fiduciary duty claim.

1. Irreparable Harm

This dispute concerns the IRL account for 2014. At argument, Marketing Werks
explained that IRL has awarded its account to Marketing Werks for thetlpast years.
Marketing Werks also explained that Fox was primarily responsible for tbatiatc Currently,
Marketing Werksand Foxsano are two of three firms vying for the 2014 IRL acc®etause
there is a third company in play, it is not certain that either Marketing Werksexsako will
receive the 2014 IRL account. Moreover, because IRL awards the account annudstjrigar
Werks will have to submit another bid next year. By then, the information Fox hdikellbe
outdated. Consequently, any harm to Marketing Werks likely does not extend beyoyehone
Moreover, Marketing Werks has not shown that the IRL accmusb large that its loss will
significantly affect Marketing Werks’ revenues. And to the extent fRatdrefers to deal with
Fox based on its dealings with him during the last three years, Fox has alréadgrledting
Werks and no further harm can result in this regard. For these reasons, thidir@suthat
Marketing Werks has not shown that it will suffer irreparable harm if thist@m&s not enjoin
Fox and Foxsano.

[I1.  Adequate Remedy at L aw

This dispute concerns a fixéeingth contract. Marketing Wes has at least three years of

data that shows the value of the IRL account to Marketing Werks. Should IRL awacdatst



to Foxsano, the parties will know the value of the 2014 IRL account. To the extent that the value
of the IRL account to Foxsano fidirs to that of Marketing Werks, Marketing Werks’
confidential information at issue here will likely permit an expert to prediett whe value of the

2014 IRL account to Marketing Werks would have been. For these reasons, this Countatinds t
there is an adequate remedy at law.

V. Other Consider ations

Even if Marketing Werks had met the threshold requirements for a TRO, other
considerations counsel against a TRO. In balancing the harm between the pasti€gutt
applies a sliding scale approach in tthet greater the likelihood of success on the merits, the less
the balance of harms need favor the plainfe Ty, Inc. 237 F.3d at 895. This Court must
weigh all factors “sitting as would a chancellor in equity” to determinetivenea TRO is
appropriateSee id. at 89596. Here, the monetary loss to Marketing Werks will likely be a small
portion of its annual revenues. In contrast, Foxsano is a new enterprise whose continued
existence likely depends on the IRL account. But Marketing Werks’ likelihosdafess on its
lllinois Trade Secrets Act claim mitigates any harm to Fox and Foxsano.

That said, other considerations counsel against a TRO. To be clear, the manner in which
Fox formed Foxsano and then bid for the IRL account, at least according to iNtaikerks, is
guestionable. Yet Marketing Werks is not blameless as it failed to implement stronge
protections for its confidential information and trade secrets. Moreover, MayR&erks failed
to restrict or investigate Fox’s computer use until it dedr that Fox was going to be a
competitor.

Marketing Werks also delayed in seeking emergency relief. According pieasings,

Marketing Werks learned that Foxsano was a final contender for the 2014 IBunacmn or



about September 23, 2013, and sthitevestigating Fox’s access to the Marketing Werks’ server

on or about September 25, 2013. On September 26, 2013, counsel for Marketing Werks sent a
letter to Fox demanding that Fox withdraw Foxsano’s IRL account bid. Magkeéfierks then

chose to wait until the day before IRL was to award the 2014 account to see®.aONR
balance, thevents leading up to this motion and the effects they have had or will haxat do
warrant a TRO.

CONCLUSION

For the reasons stated in open court and herein, this Couesddarketing Werks’

motion for a TRO.

Northern District of lllinois

Date: October 11, 2013
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