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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

PACTIV CORPORATION, )
Plaintiff, )) Cas&No. 13-cv-8182
V. )) Judge Robert M. Dow, Jr.
JOSE SANCHEZ, ;
Defendant. ))

MEMORANDUM OPINION AND ORDER

Plaintiff Pactiv Corporation (“Pactiv’prings a one-count deshtory judgment action
pursuant to the Employee Retirement IncoB8ecurity Act of 1974 (“ERISA”), 29 U.S.C.
8§ 1132(a)(3). Pactiv seeks a degakion that it is entitled tset off the amount of a benefit
payment that it made for Defendant Jose Sanshegdical care against a judgement that it has
been ordered to pay in a related workersmpensation proceeding. Before the Court are
Pactiv’'s motion for summary judgment [50fca Sanchez’s motion to dismiss and motion for
summary judgment [59, 73]. For the reasons tHhivip the Court grants in part Pactiv’'s motion
for summary judgment [50] and concludes thatti¥ is entitled teset off $95,431.96 against the
judgement arising from the workers’ compeiwma proceeding. The Court denies Pactiv's
motion to the extent that Pactiv seeks attoshdéges and costs und@® U.S.C. §1132(g)(1).
The Court denies Sanchez’s motion to d&snji59] and cross-motion for summary judgment
[73]. The Clerk will enter a Rule 581l judgment thereby closing the case.
l. Background

The Court has taken the relevant facts fi@activ's amended complaint [49] and from

the parties’ Local Rule (“L.R.”) 56.1 Statements, which include Pactiv’'s Rule 56.1 Statement

Dockets.Justia.com


https://dockets.justia.com/docket/illinois/ilndce/1:2013cv08182/289946/
https://docs.justia.com/cases/federal/district-courts/illinois/ilndce/1:2013cv08182/289946/91/
https://dockets.justia.com/

[52], Sanchez’s Statement ofa¢ts and Response to Pacti8satement of Facts [74], and
Pactiv's Response to Sanchez’s Statement ofsH&5]. Rule 56.1 redues a party moving for
summary judgment to submit a statement of maté&acs as to which the movant contends there
is no genuine issue and which entitles the motanudgment as a matter of law. As the
Seventh Circuit has stressed, facts are to be shtifoRule 56.1 statements, and it is not the role
of the Court to parse the parties’ exhibitscnstruct the facts. Judges are not “like pigs,
hunting for truffles buried in briefs.United States v. Dunkéd27 F.2d 955, 956 (7th Cir. 1991).
It simply is not the Court’s job to sift thugh the record to find evidence to support a party’s
claim. Davis v. Carter,452 F.3d 686, 692 (7th Cir. 2006). Ratheis “[a]n advocate’s job

* * * t0 make it easy for the court to rule in [his] client’s favor[.Pal Pozzo v. Basic Machinery
Co, 463 F.3d 609, 613 (7th Cir. 2006).

The Court carefully reviews the parties’ stagens of material facts and eliminates from
consideration any argument, conclusions, andrtisse that are unsupped by the documented
evidence of record offered in support. Seg, Sullivan v. Henry Smid Plumbing & Heating
Co., Inc, 2006 WL 980740, at *2 n.2 (N.D. Ill. Apr. 10, 2008)pbetts v. RadioShack Coyp.
2004 WL 2203418, at *16 (N.D. lll. Sept. 29, 2004Merely including &cts in a responsive
memorandum is insufficient to pigsues before the CourMidwest Imports, Ltd. v. Covarl
F.3d 1311, 1313 (7th Cir. 1995talec v. Sanford191 F.R.D. 581, 594 (N.D. Ill. 2000). Rule
56.1 also requires that statemeatsfacts contain allegmns of material dct and that factual
allegations be supported by admissitdeord evidence. See L.R. 56Maleg 191 F.R.D. at
583-85. Where a party improperly denies a statdrof fact by failing to provide support for

the denial, the Court deems thattstment of fact to be admitted.



The facts giving rise to the parties’ dispuare largely uncontested. Plaintiff Pactiv
Corporation brings suit as a fidacy of the Pactiv Corporatioklaster Health and Welfare Plan
(“the Plan”). The Plan is an employer fundgadup benefit plan thgirovides certain medical
benefits to its participants. [74Def.’s Fact Stmt. § 3; [52], P$’Fact Stmt. { 1. Defendant Jose
Sanchez patrticipated in the Plan from Jan2091 to December 2006. [52], Pl.’s Fact Stmt.
1 1. Under the relevant coverage schedule, eaédare “for which benefits are available under
workers’ compensation laws” is exded and not covered by the Pldd. at § 3. The Plan also
obligates participants to reimburse Pactiv ibtaer party is liable for a participant’'s medical
expenses.|Id. Pactiv's vice president and chief humeesources officer are responsible for
“final interpretation” of the provisions of the Plan. Seeat 4. A participant’s entitlement to
benefits also is decided in the saliscretion of the Plan administratotd. Blue Cross Blue
Shield (“Blue Cross”) administered the Plamedical program during the relevant time period.
Seeid. at 1 5.

In April of 2003, Sanchez reised medical care for a work-redal shoulder injury. [52],
Pl.’s Fact Stmt. § 8. He submitted claims for roatlbenefits to Blue Cross in connection with
the injury, and Pactiv fully reimbursed Blue Cross for the claims. icGe¢ 1 8, 10. On April
29, 2003, Sanchez filed a claim with the llimoNorkers’ Compensation Commission (the

“Commission”) against Pactiv in its capbcias Sanchez's employer (the “Workers’

Compensation Proceeding”). Sanchez sought workers’ compensation benefits, including

medical expenses, arising from the same shoulglewirfor the same benefit payments that Blue

Cross made on Pactiv's behalfid. at §§ 11, 17. Pactiv states that the medical expenses

presented to the Commission were identtoathe claims submitted to Blue Cro&s, at § 17,

whereas Sanchez only admits ttiare is “an identity betweerhgm],” [74], Def.’s Fact Stmt.



1 17. Regardless, Sanchez does not appear testoimat the medical expenses that he submitted
in the Workers’ Compensation Proceeding arose filsenmedical care that he received for his
shoulder injury. Seé&. Sanchez further admits that thends for which Pactiv could have
requested a credit in the Workers’ CompemsafProceeding are “identical to the funds” for
which Pactiv seeks reimbursement in this action. [72], Def.’s Mem. at 15.

In the Workers’ Compensation Proceeding, Pdetiled to assert itsight to a credit for
medical expenses paid by the Plan under Section 8(j) of the Illinois Workers’ Compensation Act.
[75], Pl.’s Resp. to Def.’s Fact Stmt. { 2. That section states:

In the event the injured employee receildesefits, including medical, surgical or

hospital benefits under any group plaavering non-occupational disabilities

contributed to wholly or partially by tremployer, which benefits should not have

been payable if any rights of recovery existed under thistAen such amounts

so paid to the employee * * * shall be credited to or against any compensation

payment * * * under this Act.

820 ILCS 305/8()). On February 26, 2010, them@assion issued a corrected decision that
awarded Sanchez workers’ compensation fisnéncluding $113,059.31 fanedical expenses,
which was affirmed by the Circuit Court of CoGlounty and the lllinois ppellate Court. [52],
Pl.’s Fact Stmt.  12. The decision included diglapermanent disability award of 80 percent
loss of use of Sanchez’s right arii74], Def.’s Fact Stmt. | 1.

After the award was affirmed by the tibis Appellate Court, Pactiv paid Sanchez
$77,496.91, which included only $15,205.65 in medicgleases. See [52], Pl.’s Fact Stmt.
1 13. Sanchez subsequently filed an acirthe Circuit Court of Cook County for the
outstanding balance of the award. ket { 14. On July 23, 201the Circuit Cart of Cook
County entered judgment against Padtivthe amount of $110,682.28 (“the State Court

Judgment”), which included a medical expeaserd of $97,620.64, interest in the amount of

$12,664.75, and costs in the amount of $397.00.at T 15; see alsfp2-4], Exh. 8, Order,
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Sanchez v. Pactiv Corp2012 L 10446 (lll. Cir. Ct. July23, 2013). The Cingt Court found
that “no stipulation for a credit for medicakpenses purportedly paid by group insurance
pursuant to Section 8(j) of the Worker's Compensation Act exists in the record before the
Worker's Compensation Commission and no sut¢lo8envas asserted by [Pactiv] in the record
before the Commission.” [74], Def.’s Fact Stfit8 (quoting Order). ThCircuit Court’s Order
recently was affirmed by the lllin@iAppellate Court. See Ord&anchez v. Pactiv, LLQ015
IL App. (1st) 132570-U (1st Distlune 26, 2015). In its motidor summary judgment, Pactiv
requests that this Court declareattlit is entitled to set off the benefit payments that it already
paid on Sanchez’s behalf agaitt® State Court Judgment, pursuemthe terms of the Plan, so
that Sanchez does not receigdaplicative benefits, or a “doublrecovery,” for his medical
expenses.
Il. Legal Standards

The parties have filed cross-motions fomsnary judgment, and Sanchez also has filed a
motion to dismiss the amended complaint. Tigallstandards that govern are set forth below.

A. Summary Judgment Standard

Summary judgment is proper if “the movahbs/s that there is no genuine dispute as to
any material fact and the movaistentitled to judgment as a ttex of law.” Fed. R. Civ. P.
56(a). To avoid summary judgment, the opposing party must go beyond the pleadings and “set
forth specific facts showing thatere is a genuine issue for trialAnderson v. Liberty Lobby,
Inc., 477 U.S. 242, 250 (1986) (quotation omitted). Augee issue of material fact exists if
“the evidence is such that a reasonable ganyld return a verdict for the nonmoving partyd.
at 248. The party seeking summary judgmentthasburden of establishing the lack of any

genuine issue of material fact. Se€elotex Corp. v. Catrett4d77 U.S. 317, 323 (1986).



Summary judgment is proper agdita party who fails to make a showing sufficient to establish

the existence of an element essential to that party’s case, and on which that party will bear the
burden of proof at trial.”ld. at 322. The party opposing summary judgment “must do more than
simply show that there is some metapbgsdoubt as to # material facts.’Matsushita Elec.

Indus. Co., Ltd. v. Zenith Radio Cor@g75 U.S. 574, 586 (1986). “The mere existence of a
scintilla of evidence in support of the [oppugi position will be insufficient; there must be
evidence on which the jury could reasblyafind for the [opposing party].”Anderson477 U.S.

at 252.

B. Motion to Dismiss Sandard under Rule 12(b)(6)

Sanchez moves to dismiss Pactiv's amendemplaint under Federal Rule of Civil
Procedure 12(b)(6). The purpose of a motion to @disng not to decide the merits of the case,
but instead to test the sufficiency of the complaint. Gison v. City of Chj.910 F.2d 1510,
1520 (7th Cir. 1990). To survive a Rule 12(b)f@tion, the claim first must comply with Rule
8(a) by providing “a short andgh statement of the claim showititat the pleader is entitled to
relief” (Fed. R. Civ. P. 8(a)(2)), such that thefendant is given “fainotice of what the * * *
claim is and the grounds upon which it rest&ell Atl. Corp. v. Twombl|y550 U.S. 544, 555
(2007) (quotingConley v. Gibson355 U.S. 41, 47 (1957)). The faat allegations also must be
sufficient to raise the @sibility of relief above the “speculative level,” assuming that all of the
allegations are true.E.E.O.C. v. Concentra Health Servs., /496 F.3d 773, 776 (7th Cir.
2007) (quotingfwombly 550 U.S. at 555). “A pleading thafffers ‘labels and conclusions’ or a
‘formulaic recitation of the elements of a cause of action will not déShcroft v. Igbal 556
U.S. 662, 678 (2009) (quotinwombly 550 U.S. at 555). However, “[s]pecific facts are not

necessary; the statement need only give the deféffaa notice of what the * * * claim is and



the grounds upon which it restsErickson v. Pardus551 U.S. 89, 93 (2007) (citinbwvombly
550 U.S. at 555) (ellipsis ioriginal). The Court reads the colaipt and assessés plausibility
as a whole. Segtkins v. City of Chj.631 F.3d 823, 832 (7th Cir. 2011).
Ill.  Discussion

In its motion for summary judgment, Pactiontends that it already has paid $95,431.96
in medical benefits pursuant to the Plan arad 8anchez has obtained that same amount for the
same expenses in the Workers’ Compensatiacd&ding and resulting State Court Judgment.
See [51], Pl.’'s Mem. at 8. Pactargues that under thherms of Plan, it is1ot required to pay
twice for the same expenses, as Plan benefits are excluded where workers’ compensation is
available. Seed. According to Pactiv, Sanchez themef must reimburse it for the benefit
payments that the Plan made. RkePactiv requests a declaration to that effect. iGbest 10
(seeking declaration stating that Pactiv “istitted to set-off the amount of its [b]enefit
[p]Jayments plus prejudgment interest, in any event no less than $95,431.91, against the [State
Court] Judgment or any amount that Pacdsv ordered to pay [Sanchez] in connection
therewith[.]” ). Pactiv also seeks attorneys2$ and costs pursuan2® U.S.C. § 1132(g)(1).

In his opposition to Pactiv’s motion, arfds motions to dismiss and for summary
judgment, Sanchez does not quéklith Pactiv's proposed figuredncerning the benefits that
it paid or the workers’ compeation award. Nor does Sanchentest that the so-called “double
recovery” that Pactiv seeks to prevent is fisited under the Plan. Indeed, as Pactiv has
demonstrated, the Plan exprgsplovides that “[s]ervices ansupplies for which benefits are
available under Workers’ Compgation Law” are “not covered undéh[e] [Plan].” [52-1] at
62, Exh. 1-B, Plan Descriptions at 13. The Rlaubrogation provisin further provides that

participants must “reind to the Pactiv program the lesser of [a] third party settlement [ ]



received [by the particant], or [tihe amount the Pactiv program paid” where a third party is
liable for medical expenses. [52-2] at 7, ExIB,1Plan Descriptions &9. Finally, Pactiv’s

vice president and chief human resources officeresponsible for “finainterpretation” of the

Plan. These provisions make clé¢laat Sanchez may not retairetmedical benefits that Pactiv

paid pursuant to the Plan, because workers’ emsgtion is available, and has been awarded to,
Sanchez. SeSheet Metal Workers’ Local 73 Welfarartel Board of Trustees v. DeGryse, I

579 F. Supp. 2d 1063, 1069-70 (N.D. Ill. 2008)dipteting similar provision that excluded
benefits where workers’ compensation was available to require a plan participant to return
benefits paid by the plan where the participantered into a settlement on his workers’
compensation claim).

As noted, Sanchez does not contest Pactitarpretation of the Plan or its general
application, as described by Pactiv. Insteadirigees that Pactiv’'s motion should be denied and
the complaint dismissed under the doctrines of eraigsue preclusionnd claim preclusion. In
particular, Sanchez characterizes Pactiv’'s claim as an abuse of ERISA “to wage a collateral
attack on the state court proceed[flys[59], Def.’s Mot. at 4. Sanchez also argues that relief
under ERISA § 502(a)(3), 29 U.S.C. § 1132(a)(navailable; specificall he contends that
the relief that Pactiv seekslegal, as opposed to equitable, in nature. Finally, Sanchez argues
that if the Court grants relief t@activ, its recovery should balgect to a credit to him under the
common fund doctrine. The Couwatldresses these issues below, beginning with the threshold
guestion of whether the relitiat Pactiv seeks is alable under ERISA § 502(a)(3).

A. Equitable Relief under ERISA § 502(a)(3)

ERISA provides that a divaction may be brought:

by a participant, beneficiary, or fiduciary (A) to enjoin any act or practice which
violates any provision of thisubchapter or the terms of the plan, or (B) to obtain



other appropriate equitable relief (i) tadress such violationsr (ii) to enforce
any provisions of this subchapter or the terms of the plan][.]

29 U.S.C. § 1132(a)(3). In this eadPactiv brings suit “as fiducha of the [Plan].” See [49],
Am. Compl. Pactiv does not seek an injunctiontheorelief that it seeks must qualify as “other
appropriate equitable relief” undsubsection B of § 502(a)(3). Sk®ndry v. American Family
Mut. Ins. Co, 557 F.3d 781, 804 (7th Cir. 2009In the ERISA contexgquitable relief includes
only “those categories of relief that weggically available in equity.”ld. (quotingMertens v.
Hewitt Assocs$.508 U.S. 248, 256 (1993)) (emphasis in original).

Here, Pactiv seeks a declaration that it iftled to set off the benefits that it already has
paid for Sanchez’s medical care against theeStaturt Judgment that arose from the Workers’
Compensation Proceeding. Pactiv's claim is pseoh on the Plan’s requirement that Sanchez
“reimburse Pactiv, as Plan administrator” framy amounts that Sareh receives pursuant to
the State Court Judgment for the benefit payméras Pactiv already made. [49], Am. Compl.
1 30. The Court accordingly analyzes whether the reimbursement that Pactiv seeks qualifies as
“other appropriate equitable relief” under ERISA 8§ 502(a)(3). Gdéstream Aerospace Corp.
v. Mayacamas Corp485 U.S. 271, 285 (1988) (“Actions fdeclaratory judgments are neither
legal nor equitable, and courtsvieatherefore had twobk to the kind of aain that would have
been brought had Congress not provideddéclaratory judgnm remedy.”).

Sanchez maintains that the relief that Pactiv seeks is legal, and therefore unavailable
under ERISA 8§ 502(a)(3)Gutta v. Standard Select Trust Insurance PJ&80 F.3d 614 (7th
Cir. 2008), leaves little doubt, h@wer, that Pactiv's claim quaks as appropriate equitable
relief. In Gutta an insurance plan filed a counterclafor restitution of certain disability
benefits that it had paid to tipdaintiff, arguing that the plairffiwas not entitled to the benefits

because its policy contained an offset provigmrbenefits received from other group insurance



plans. 530 F.3d at 616. The Seventh Circuit concluded thatailnterclaim sought equitable
relief under 8 1132(a)(3), because the reimbursement provision in the policy created an
“equitable lien by agreement” betweéne insured and the plan. Sek at 620-21. The
reimbursement provision i@utta stated that benefits providég the plan would be reduced by
amounts that the insured received, or was dégilb receive, from other group insurance
coverage and that the insured had to beiree the plan for any overpayments. @eeSimilarly
here, Pactiv’'s Plan excludes coverage for weddcare where benefitare available under
workers’ compensation laws and obligates Sandio refund the Plan the amounts that it paid
where another party is resporisilior medical expenses. See

In requesting a set-off, Pactiv also is segkeeimbursement from a particular fund—the
State Court Judgment that has been entered agaitbus further indicatinghat the relief that
it seeks qualifies as appropriatguéable relief under ERISA. S&ereboff v. Mid Atlantic Med.
Servs., InG. 547 U.S. 356, 364 (2006) (finding thAdluciary sought equitable relief under
§ 1132(a)(3) pursuant to provisioratirequired reimbursement for third party recoveries because
the “provision in the [ ] plan specifically émtified a particular fund, distinct from the
[beneficiaries’] general assets—all recoveriasrira third party (whether by lawsuit settlement
or otherwise)—and a particular share of thatd to which [the fiduciary] was entitled[.]”)
(internal quotation marks omitted).

For all of these reasons, tlmurt concludes that Pactiv seeks equitable relief and may
proceed on his declaratory judgnt claim under § 1132(a)(3).

B. Waiver

Sanchez next argues that Pactiv waived gbtrio a set-off or to reimbursement in this

action by failing to assert a Section 8(jedit in the Workers’ Compensation Proceeding.
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Waiver is the “voluntary andhtentional relinquishment or ahdonment of a known existing
right or privilege, which, except for suebaiver, would have been enjoyedlrhomason v. Aetna
Life Ins. Co, 9 F.3d 645, 647 (7th Cir. 1993) (quotiBgffum v. Chase Nat’l Bank92 F.2d 58,
60—-61 (7th Cir. 1951)). In support, Sanchez dies cases in which lllinois courts considered
the waiver of credits under the Hbis Workers’ Compensation Act. SBeard of Ed. of City of
Chicago v. Chicago Teachers Union, Local No8@ Ill. 2d 469, 476 (1981Jinding that school
board waived its rights to Section 8(j) credlesading to a double recovery of benefits, where
board failed to claim the credits befdh® commission or an arbitratov)alker v. Indus. Com;n
345 1ll. App. 3d 1084, 1087-88 (4th Dist. 2004) (observing that employer’'s statement on a
request for hearing form befoommmission was binding as a stigtibn by the parties). Those
cases do not suggest, howeveat tvaiver in the coeixt of a workers’ copensation proceeding
affects a fiduciary’s rights under ERISAa subsequent federal lawsuit.

As Pactiv points out, the basis for its federal claim is its right to enforce the terms of the
Plan as a fiduciary of the Plan. Although it is tthat Pactiv waived its entittement to a Section
8(j) credit, seesanchez v. Pactiv, LLQ015 IL App (1st) 132570-U, at *6-7 (1st Dist. June 26,
2015), Sanchez provides no authority for the pritjposthat waiving the credit also waives a
fiduciary’s right to enforce the terms of an IBR-regulated plan. The Court’'s own research
also failed to locate any such authority. To tbetrary, courts have decéd to apply waiver in
a broad manner in the context of ERISA claims. Beamason9 F.3d at 647-49 (declining to
find that insurance company waived its rightredy on the terms of its extended coverage
provision where company sent letters thatmefé to continuing life insurance coveragdglton

v. Melton 324 F.3d 941, 945 (7th Cir. 2003) (requiringdpf of a specific termination of the

11



rights in question in order tdfectively waive a beneficiary’s tarest under an ERISA-regulated
plan.”).

For all of these reasons, the Court respectfilibagrees with Sanchez’s waiver argument
and will not deny summary judgmetiot Pactiv on that basis.

C. Issue and Claim Preclusion

Sanchez finally argues that Pactiv's ERI8AIm is barred by the doctrines of issue and
claim preclusion. Sanchez contends that tltesgrines apply because Pactiv already had the
opportunity to assert a set-off or credit and may re-litigate that issue or claim here. The
Court respectfully disagrees ftbre reasons explained below.

With respect to issue preclusion, Sanclears the burden of establishing that the
doctrine applies and must demonstrate with clarity and certainty what was determined in the state
court proceedings. Selnes v.City of Alton, Ill, 757 F.2d 878, 885 (7th Cir. 1985). Four
elements must be established: tfig issue sought to be precluded is the same as an issue in the
prior litigation; (2) the issue must have beenualty litigated in theprior litigation; (3) the
determination of the issue must have been essential to the final judgment; and (4) the party
against whom estoppel is invoked must haventfelly represented in the prior actioAdams v.

City of Indianapolis 742 F.3d 720, 736 (7th Cir. 2014). ditonally, the party against whom

issue preclusion is sought must have had atefe opportunity to litigat the issue in the prior

proceeding. Jones 757 F.2d at 885. Issue preclusion isequitable doctrine and should be
applied as fairnessd justice requireld.

The Court agrees with Pactiv that the issuewrt litigated in stateourt is distinct from
the central liability question here. In the state court proceedings, the parties litigated whether

Pactiv was entitled to a Section 8(j) credit unttee Workers’ Compensation Act. The lllinois
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Appellate Court upheld the Circuitourt’s conclusion that it was nats Pactiv did not indicate a
Section 8(j) credit on its requefstr-hearing form in the Workser Compensation Proceeding.
See anchez 2015 IL App (1st) 132570-U, at *5. Although the Appellate Court’s decision on
that issue may not be relitigatdéabre, it has no bearing dPactiv's ERISA claim—which is
premised on whether Sanchez must reimburse it for benefit payments under the terms of the
Plan. Because Pactiv’s rights as a fiduciary unide Plan were not litigated or decided in the
Workers’ Compensation Proceeding or the subseqpgeals, Pactiv is free to litigate that issue
here. Sedreeman United Coal Min. Co. ©ffice of Workers’” Comp. Progran20 F.3d 289,
294 (7th Cir. 1994) (“[C]ollateral estoppel only appliéthe issue sought toe precluded is the
same as that involved in the pi@ys action.”). In sum, because Sanchez has not met his burden
of establishing that the issue tlegt seeks to preclude previouslgs litigated, the Court will not
apply issue preclusion such as to bar Paltbwm litigating its entitlement to reimbursement
under the Plan. Seie. (“Collateral estoppel is an affnative defenses, so the burden of
establishing each of th[e] elements lies wjthe person asserting éhdefense].”) (internal
citations omitted).

Turning to claim preclusion, the Court likes& concludes that Pactiv’'s ERISA claim
may proceed. To invoke claim preclusion, Sanchast prove (1) judgment on the merits in an
earlier action; (2) identity of thearties or privies in the two suitand (3) identity of the cause of
action between both suit8Brzostowski v. Laidlaw Waste Sys., Jit9 F.3d 337, 338 (7th Cir.
1995). “Once these three requirements have been satisi@ey suit should be barred.id.

“A claim has ‘identity’ with a previously litigatd matter if it emerges from the same ‘core of
operative facts’ as that earlier actionld. at 338—39 (quotingolonial Penn Life Ins. Co. v.

Hallmark Ins. Admin., In¢.31 F.3d 445, 447 (7th Cir. 1994)).
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Importantly, however, claim preclusion does apply if the “plaintiff was unable to rely
on a certain theory of the casetorseek a certain remedy or fowh relief in the first action
because of the limitations on the subject matter jurisdiction of the courts * * * and the plaintiff
desires in the second actitm rely on that thory or to seek that remg or form of relief[.]”
Restatement (Second) of Judgments § 26(1)(c) (1982). SeAla¢so-Velez v. Mukasep40
F.3d 672, 678 n.4 (7th Cir. 2008) (collecting auiypiincluding 8 26(1)(c) of the Restatement,
regarding exception to thegplication of claim preclusion). This exception applies here because
Pactiv could not have assertgsl ERISA rights under the Plan the Workers’ Compensation
Proceeding or subsequent appeals, as fedanaisdmave exclusive jurisdiction over § 1132(a)(3)
claims. See 29 U.S.C. 8§ 1132(e)(1) (“Except for actions under siadvséa)(1)(B) of this
section, the district courts of the United Stagball have exclusive jurisdiction of civil actions
under this subchapter broudtyt * * * [a] fiduciary.”); Administ. Comm. v. Gaui88 F.3d 767,
770 (7th Cir. 1999) (“The federal courts pess exclusive jurisdiction over suits brought
pursuant to [§ 1132(a)(3)].”). Given the exclesiprisdiction provisionthe courts that were
involved in the workers’ compensation awarttiesubsequent State Court Judgment could not
have exercised subject matter jurisdictaver the ERISA claim at issue here. S&sck v.
Murray, 141 lll. App. 3d 1081, 1084 (1st Dist. 198@psgerving that state court’s jurisdiction
over ERISA claim was precluded by 8§ 1132(e)(igcause federal courts have exclusive
jurisdiction over such claims). The Court acéogly concludes that claim preclusion does not
apply.

D. Attorneys’ Fees

Having decided that Pactiv’'s claim is notrieal by waiver or tb preclusion doctrines,

the Court finally turns to the question of attornefggs, which has been raised by both parties.

14



Pactiv asks that the Court amd attorneys’ fees under 293JC. § 1132(g)(1), and Sanchez
argues that any recovery by Pactiv should éerebsed under the common fund doctrine. The
Court first addresses the common fundtdoe, and then tus to § 1132(g)(1).
1. The Common Fund Doctrine

The common fund doctrine is an exception te general rule that geires litigants to
bear their own attorney’s fee®oeing Co. v. Van Gemert44 U.S. 472, 478 (1980). Sanchez
argues that under the doctrine, any recovery dti¥ “must be mitigated by [his] rights under
the fund doctrine for the fund th[at] [he] obtad and defended in the Worker's Compensation
Commission and state courtd.72], Def.’s Mem. at 14.

Generally speaking, the comm&md doctrine entitles “attorneys who generate a fund
** * t0 be paid from that fund, and the beradiries [of the fund] & entitled only to the
proceeds net of legal expenses[Blackburn v. Sundstrand Cordl15 F.3d 493, 494 (7th Cir.
1997). See alsBcholtens v. Schneider73 1ll. 2d 375, 385 (1996) (“The common fund doctrine
permits a party who creates, press; or increases the valueafund in which others have an
ownership interest to be reimbursed from thatd for litigation expenses incurred, including
counsel fees.”). In the conteat a benefits plan seeking rdirsement from a beneficiary who
recovered from a third-party, the doctrine “rag(s] the party seeking reimbursement to pay a
share of the attorn&yfees incurred in securifgnds from the third party.”U.S. Airways, Inc.
v. McCutchenl133 S. Ct. 1537, 1543 (2013)nless a plan states otherwise, the doctrine ensures
that a beneficiary is not solely responsible tfog legal costs associated with pursuing a third-
party recovery. Seigl. at 1550 (“Third-party recoveries do naften come free: To get one, an

insured must incur lawyer’s fees and expens@éthout cost shang [under the common fund
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rule], the insurer free rides on its benefigiarefforts—taking the fruits while contributing
nothing to labor.”).

Here, however, Sanchez did not expend resodacescover from a third-party. Rather,
Blue Cross simply paid (and Pactiv reimbursedeBCross) for medical expenses that Sanchez
incurred for the treatment of hishoulder injury. Any attorney fees thus arise from the
Workers’ Compensation Proceeding, and subsequewceedings to enforce the award, or from
this action—not from litigation to recover from a liable third-party. The rationale of the common
fund doctrine does not apply, as Pactiv did not kecany benefit by virtuef Sanchez’s efforts
to recover his medical expeng@gain) in state court. Sé&peing Cq.444 U.S. at 478 (“The
[common fund] doctrine rests on the perception gesons who obtain the benefit of a lawsuit
without contributing to its cost are unjustly enriched at the successful litigant's expense.”). See
alsoU.S. Airways, In¢.133 S. Ct. at 1550 (explaining thatthe ERISA context, the common
fund doctrine is used “t@llocate the costs dhird-party recoveriesbetween insurers and
beneficiaries”) (emphasis added)lhe Court therefore declines to offset the relief to which
Pactiv is entitled by anytirneys’ fees or costs that Sanchez has incurred.

2. Attorneys’ Fees under 29 U.S.C. § 1132(g)(1)

Pactiv argues that it is etiid to attorneys’ fees antbsts under § 1132(g)(1), which
provides that “[ijn any action undénis subchapter * * * the cotiin its discretion may allow a
reasonable attorney’s fee and costs of action to either party.” To recover fees, a party first must
show that it is eligible for fees by demstrating “some success on the merits” on its ERISA
claim. Kolbe & Kolbe Health & Welfare Benefit Plan v. Med. College of V&i57 F.3d 496,
505 (7th Cir. 2011). Once eliglhy is established, the court xteconsiders whether fees are

appropriate under the circumstancdd. To make this determination, the court asks whether
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“the losing party’s position [was] bstantially justified and taken good faith, or [whether] that
party [was] simply out tdcharass its opponent[.]id. at 506 (quotingQuinn v. Blue Cross & Blue
Shield Ass’n 161 F.3d 472, 478 (7th Cir. 1998)). Fifectors may be considered: “(1) the
degree of the offending parties’ culpability bad faith; (2) the degree of the ability of the
offending parties to satisfy persally an awaraf attorney’sfees; (3) whether anot an award of
attorneys’fees against the offending parties woudléter other persons acting under similar
circumstances; (4) the amount of benefit confewa members of the pension plan as a whole;
and (5) the relative merits tiie parties’ positions.”ld. at 505—-06 (quotin@uinn 161 F.3d at
478).

Although Pactiv has prevailed on the meuwfsits claim, the Court will exercise its
discretion to deny attorneysedés under the circumstances. d¥lamportantly, there is no
indication that Sanchez took thegtteon that it did in this litigaon in bad faith or to harass
Pactiv. To the contrary, it is undisputed that Pafgiled to assert a Sean 8(j) credit in the
Workers’ Compensation Proceeding for benefiit tih already had paid on Sanchez’s behalf
under the Plan. Had Pactiv asedrits right to the WorkersCompensation credit, this action
may well have been unnecessary. Moreovehoatih the Court has comded that Pactiv is
entitled to reimbursement for those benefitshcd@z’s waiver and preclusion arguments were
not frivolous or patently unreasonable given Paciiial failure to assert its right to a credit.
SeeKolbe & Kolbe Health & Welfare Benefit Pla657 F.3d at 506 (“In determining whether
the losing party’s position was ‘substantially tjfied,” the Supreme Court has stated that a

party’s position is ‘justified to a degree thabuld satisfy a reasonable person.”) (quoting
Trustmark Life Ins. Co. v. Univ. of Chi. Hosp207 F.3d 876, 884 (7th Cir. 2000)); see also

DeGryse, 1l] 579 F. Supp. 2d at 1071 (denying attosiefges to fund, even though court
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concluded that fund was entitled to full recovenypart because defenstamade non-frivolous,
substantially justified argumenand presented his position eféatly). Additionally, Pactiv’s
recent motion requesting a status hearing sugtiestordering Sanchez to pay any of Pactiv’'s
attorneys’ fees might be burdensome and unte&algiven Sanchez’s finarat status. See [85].
IV.  Conclusion

For all of the reasons set forth above, ®eurt grants in part Pactiv’'s motion for
summary judgment [50] and declares that Pactiv is entitled to set off $95,431.96 in benefits that
it already has paid on Sanchedshalf against the State Couludgement arising from the
Workers’ Compensation Proceeding. The CourteRRmactiv’s motion to thextent that Pactiv
seeks attorneys’ feesnd costs under 29 U.S.C. 81132(g)(1Jhe Court denies Sanchez’s
motion to dismiss the amended complaint [88H cross-motion for summary judgment [73].

The Clerk will enter a Rule 58 finaldgment thereby closing the case.

Dated: July 23, 2015 m"//'

RoberM.Dow,Jr.K
UnitedStateDistrict Judge
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