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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MATTHEW SMITH,
Plaintiff,

V. No. 14 C 1789
COOK COUNTY, COOK COUNTY
SHERIFF TOM DART, SGT. THOMAS
CONLEY, AND UNKNOWN COOK
COUNTY CORRECTIONAL OFFICERS,

Hon. Virginia M. Kendall

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)

)

MEMORANDUM ORDER AND OPINION

Plaintiff Matthew Smith, a detainee in thestady of Cook County dafiled suit against
Sergeant Thomas Conley, a Cook County Guiwaal Officer, and other unknown Cook County
Correctional officers under 42 §.C § 1983, alleging #t Defendants used excessive force
against him and failed to intervene to put a dimghat force in violation of Smith’s Fourth
Amendment rights. (Dkt. 1 11 23-27.) Smith also brougWibaell claim against Cook County
Sheriff Tom Dart, alleging thagtolicies, practices, and customs in the Cook County Sheriff's
Department created an environment in whiomates like Smith did not receive proper
protection from abuse by correctional officeralavhere allegations of abuse by officers were
not properly investigatedld. 11 28-33.) Additionally, Smith brought a state |esgpondeat
superior claim against Dart for negligent superaisiand intentional infliction of emotional
distress on the part of his agentsl. {| 34—35.) Finally, Smith brouglin indemnification claim
under the lllinois Tort Immunity Act against Cook County for any damages arising from the

actions of the other defendantsl. {1 36—-37.)
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Following the close of discovery, Defendafited this Motion for Summary Judgment
pursuant to Federal Rule of dirocedure 56, arguing that Smithled to exhaust all available
administrative remedies before filing suit anattlfsgt. Conley did not use excessive force
against Smith. (Dkt. 61.) Forelreasons state below, Defentsa Motion [59] is denied.

STATEMENT OF FACTS

|. Events of March 22, 2012

According to a report by Investigator TiarRa of the Cook County Sheriff's Office of
Professional Review (“OPR”), Smith was involvada physical alteation with Sergeant Daniel
McCall on March 22, 2012 when Smith refused td Eck-up and go to court. (Def. SOF 1 9.)
Smith has no recollection of any sualtercation. (Def Ex. 1, 94:18-23.)

Video footage from later on March 22 at Division 5 of Cook County Jail (“CCJ”) shows
Officer Trevizio enter Smith’'sell. (Def. SOF { 11.) Upon entaeg the cell, Smith attempted to
bite Trevizio. (d.) In response, Trevizio sttlh Smith on the right side dfis face near his eye.
(Id. 1 12.) Trevizio then proceededdpray Smith with pepper sprayd({ 13.)

Later that day, Sergeant Thomas Conley haderbal dispute with Smith outside of
Smith’s cell. (Def. SOF] 14.) Handheld video footage takiey1 one of the correctional officers
shows Conley conferring with other officers, a supervisor, and medifasgionals outside of
Smith’s cell. (Def. SOF § 14.)The parties to this meeting decided to send Smith as a “direct
admit” to the psychiatric unit (“2-North”) of Cermak Hospitdld.J Two of these individuals,
Sergeant Conley and Lieutenant Queen later idtihat they believed Smith was experiencing
a psychotic episode. (Pl. SOARY) Dr. Lassen, a psychiatriassigned to Division 5, assessed

Smith’s behavior and confirmed that he wagpeariencing some severe form of psychiatric

Lcearules required that officers record by handheld device any pre-planned use of force, like the possible removal
of Smith from his cell and transport to a hospital. (Pl. SOAF 1 10.)



disorder and ordered that He sent to Cermak Hospital efe he received a variety of
medications and was placed under close oasien. (Pl. Ex. 13, Lassen Dep. 57:11-20.) On Dr.
Lassen’s order, Lieutenant Quetren ordered a transport team to remove Smith from his cell
and take him to 2-North at Cermak Hospital. OAF § 9.) The video further shows Conley
and two other officers place a spit mask on Smiiée before extractingim from the cell and
using force to place him on a cart to send honCermak Hospital. (Def. SOF | 15, 54; PI.
SOAF 1 12.)

The handheld video camera was turned off uponth’s arrival at Cermak Hospital.d(
1 16.F Sergeant Conley directecher officers throughout Smith’samsport to Cermak Hospital,
including directing Officer Cosimini to videotaplee transport, ordering Officer Vale to place a
hood over Smith’s head, and directing other offickr assist as necessary. (Pl. SOAF  11.)
According to Conley, he did not continue witrettransport team pastettentrance of Cermak
Hospital and onto the elevator up tdNBrth. (Pl. Ex. 7, Conley Dep. 143:18-144%1.)

The transport team then placed Smith on awatbr going up to 2-North from the lower
level of Cermak Hospital (Pl. Resp. { 18), a tio&t only takes a matter of seconds. (PI. Ex. 15,
Drowns Dep. 51:23-52:5.) On a Sheriff's Office Incident Report, it is estimated that the
transport team and Smith arrived at Cermakpar@ximately 7:10 p.m. antthat they arrived at
2-North at approximately 7:30 pm. (Pl. Ex. 23.)i®nalleges that this gap in time was so long
because the officers took several trips up and dthenelevator in order to beat him up. (Pl.

SOAF { 21.) Smith claims that the transpoantekicked and punched him during the elevator

2 The parties dispute when the camera should have been turned off pursuant to HIPAA and Cook County
Department of Corrections (“CCDOC") rules. Defendant claims that common practice and CCJ’s atitenpoét

HIPAA dictate that video should be stopped upon a det¢&narrival at a medical facility. (Def. SOF § 16.) Smith
claims the video should have remained on during the endinsport, including transpowithin the hospital. (PI.

Resp. 1 16.)

? Edwin Drowns, an employee at Cermak who rode theagbr with the transpoream, could not recall whether
Conley rode the elevator with them. (PI. Ex. 15, Drowns Dep. 47:7-23.)



ride (Pl. SOAF { 19), but no witness testimawyroborates this allegan. (Def. Resp. § 19.)
Smith testified that he went iand out of consciousness duritigs beating until a kick to the
head made him completely lose consciousnessS(PAF  25.) Despite @ley’s assertion that
he was not present during the elevator ridejttsralleges that Conley was on the elevator
because he recalls a heavy-set, bald-headé&u;an-American man in a white sergeant’s
uniform present on the elevator. (Pl. SOAF | “2@fficers present gaveonflicting testimony,
albeit years after the event took place, as ®ritbmber of officers that were present on the
elevator. (Def. Resp 1 26.)

When the elevator arrived at 2-North, thase, Augustus Alabi, refused to accept Smith
as a patient until after he warocessed through the emergensom. (Def. SOF { 20.) Alabi
testified that Smith was combative and uncoapee (Def. Ex. 15, Alabi Dep. 105:9-24) and
needed to go to the emergency room to rece®atment for his bloodyouth. (Pl. Ex. 14, Alabi
Dep. 135:1-11.) Lieutenant Pullums, a non-medical employee at 2-North, noticed that Smith had
facial injuries as soon dse arrived at 2-North—he waseelding from his mouth and had a
swollen eye. (PIl. Ex. 12, PulluniZep. 101:1-9.) Pullums wanted ident reports to reflect that
Smith had been injured before he was recetwetier staff at 2-North. (Pl. Resp. { 32.) During
Smith’s short stay at 2-North, he fell off his gay and landed on his face and side. (Def. Resp.
120.)

Smith was transferred to the emergenagm where Dr. Bonaparte examined him and
found bruises on both sides of Smith’s eyes, both sides afdmier body, his armpits, both sides
of his upper body, and both sideshig legs. (Pl. SOAF | 34.) DBonaparte testified that these

injuries were likely not caused by a single faff of a gurney. (Pl. Ex. 3, 114:13-16.) Upon

* Smith did not know the names of any of the officers who allegedly beat him on March 22, 2012 until he saw
Officer Conley when returning from court on April 6, 2012. He learned the names of the other officersyalleged|
involved through discovery in this case. (Pl. SOAF { 38.)



giving Smith treatment in the emergency rooran8parte transferred Smith Stroger Hospital.
(Pl. Resp. 1 21.)

Dr. Nagy at Stroger Hospital examined Smidker that day. (Pl. SOAF § 35.) Nagy’s
chart and subsequent testimonglicate that when Smith arrived Stroger he had bruising in
and around his eyes, bruising on his neck, a lamgeunt of bruising to both shoulders and the
right side of his chest, a large abrasion on Igistrshoulder, and abrasions on both legs. (PIl. Ex.
4, Nagy Dep. 30:11-20.) He had also suffered aapséid lung and a small fracture to an eye
socket. (Pl. SOAF { 35.)

Il. Smith’s Grievances

On March 23, 2012, Investigator Rochelle Rarkom the OPR met with Smith while he
was a patient at Stroger in order to investightepossible use of excessive force against him.
(Def. Ex. 2, Parker Dep. at SAO Smith 878.) Snmitormed her that after he was arrested on
March 20, Chicago Police placed him in a van and beat hin®> Smith believed that these
officers wanted to kill him. (Def. SOF { 231 that interview, he also claimed that correctional
officers later dragged him out of his cgllaced a bag over his head and beat Hidi). $mith did
not reference any alleged beating in the Cermakatbr during this interview. (Def. SOF. { 25.)
However, Parker determined that Smith’s bebiaduring her interview with him was consistent
with that of someone experiencingsychotic episode. (Pl. Resp. T 23.)

It is undisputed that on April 1, 2012, Smiiledl a grievance that references an alleged
assault that took place the day he was processed. (Def. SOF | 26.) The grievance report

explained that officers had dragged Smith ouhisf cell, sprayed him with pepper spray, and

® Defendants claim he met with Tia Parks. (Def. SOB.){However, Defendants’ citation to that claim is a
document describing Rochelle Parker's meeting with Sriith Parks claims never to have met Smith. (Pl. Ex. 1,
Parks Dep., 180:6—7.)

® Smith also told Parker that on March 20, he attempted to shut down Receiving at CCJ by convincing thirty other
detainees to call themselves “Matthew Smith.” (Def. JH4.)



placed a surgical cap over his head suchhbatould not see where he was being taken. (Def.
SOF { 27.) According to the report, the nexaighSmith remembered was waking up in Stroger
Hospital. (d.)

Smith’s grievance does not refece any beating in the Cermak elevator or in any place
other than the receiving area of the jail. (Def. SOF  31.) Smith agrees that he does not describe
the location of subsequent beatinigst failed to do so because his head was covered such that he
could not see where the officers weaking him. (Pl. Resp. { 31.)

By way of response to the grievance rep@mith received a tification that his
grievance needed to be forwarded to CCD@e&f. SOF { 29). Smitldid not appeal the
forwarding of his grievance to CCDOC becauseaditenot object to thateferral. (Pl. Resp. |
30.) Smith never checked on the status of INgstigation because he did not believe he was
required to do so. (Pl. Resp. 1 32.)

On April 11, 2012, Smith filed another grievanegarding a subsequencident, also
allegedly involving Conley, which took place on Aps. (Pl. Resp. § 33.) In this grievance,
Smith requested 1) protection from further aggion by Conley, 2) that his injuries be
documented and treated, and 3) that the personnel involved in the incident be suspended and
receive further disciplinary actiond() This grievance did not reference a beating in the Cermak
elevator. [d. at 1 38.) In response this second grievance, a colaipt register form was issued
and forwarded to the OPR. (PIl. Resp. T 36.) Sdidmot appeal the refeiraf the grievance to
the OPR because he interpreted that referraddicate that “something [was] happening toward
correcting a problem.” (Pl. Resfy.37.) As with the first grievaxe, Smith never inquired as to
the status of this second grieeanbut claims he was never reqdite do so and that there was

no mechanism available to him by it to do so. (Pl. Resp. T 39.)



On May 28, 2012, Smith wrote a third grievancenfpwhich stated that he was “in pain
every day because of the brutal beating fhdfered on 3/22/12 coming through [R]eceiving.”
(Pl. Resp. 1 39.) In this grievance, he requestazhger pain medicatiothat he see a doctor,
that he receive rehabilitative therapy, andtthe receive comperigan for his injury. (d.) The
parties dispute whether Smith eaetually filed this grievance, bagree that he never made any
appeal with respect to this grievance nor dedreceive any compensation in response to his
request. (Pl. Resp. 11 40-42.) Bhsa the record evidence, Defentiaare correct that there is
no indication that Smith ever filed this grieeanbecause none of the sections required to be
completed by jail employees aitefd out. (Def. Ex. 15, Smith Ex. 8.)

Defendants claim that Smith’s grievancesyoaler referenced an alleged beating in
Receiving and claim that Smith admitted thatwes never assaulted. (Def. SOF | 49.) Despite
Defendants’ claims to the contrary, Smitlever made that adsesion. In the deposition
testimony to which Defendants cite, Smith is unabldescribe the exact location of the beating
and only later understood that it occurred on the elevator, bumaietains throughout the
deposition that he was assaulted. (BEx.Smith Dep. 288:2-289:16; 293:18-24). And his
grievances merely indicate that he did not knprecisely where the beatings took place because
his eyes were covered. (Def. Ex. 15 at SAO Smith 304.)

During Smith’s detention at CCJ, there existedestablished grievance procedure. (Def.
SOF 1 43.) CCJ did not make Smith aware of tloegss for filing grievares, nor did he receive
a copy of the Inmate Information Handbook. (Def. Ex. 1, Smith Dep. 220:12-15.) He did,
however, become aware of the grievance proesdiy word of mouth from other detainees and

therefore knew how to wagate the processlid, 219:19-22.) No Correction Rehabilitation



Worker (“CRW”) ever refused to accept one ofi®rs grievances nor veaSmith ever prevented
from filing any grievance. (Pl. Resp. 1 46.)

CCJ procedures required detainéedile grievances withidifteen days of the incident
complained about, and to file an appeal witfoaorteen days after reisng a response. (Def.
SOF { 45.) Smith disagrees with this, claimthgt these timing requirements did not go into
effect until after the March 201@mendments to the Inmate Information Handbook. (Pl. Resp. |
45.) However, the testimony of John Muellehe supervisor of the grievance process,
contradicts Smith’s unfounded understanding &f mendment because &ller testified that
the amendments did not change thésadlines. (Ex. 16, Mueller Dep. 36:12—20.)

STANDARD OF REVIEW

Summary judgment is proper when theidewce developed through the course of
discovery reveals “that éne is no genuine issue as to any maitéact and that the moving party
is entitled to judgment as a matter of lawed. R.Civ.P. 56(c). In determining whether a
genuine issue of material facts exists, this Court construes all fadtdraws all reasonable
inferences in favor of the non-moving pam@ Corp. v. Lexington Ins. Co., No. 16-3280, 2017
WL 2772587, at *3 (7th Cir. June 27, 2017). The Caull nonetheless limit its analysis of facts
to evidence and that the parties have prgp&lentified and supported in their Rule 56.1
statementsBordelon v. Chi. Sch. Reform Bd. of Trustees, 233 F.3d 524, 529 (7th Cir. 2000). In
order for the Court to infer the iskence of a particular fact, éhparty alleging the fact must
provide more than a conclusoassertion; rather, the party muste concrete evidence that
establishes the truth of the matter assefrdke v. Minn. Mining Co., 134 F.3d 878, 887 (7th

Cir. 1998). As the party opposing the motion fomsoary judgment, Smith “gets the benefit of



all facts that a reasonable jury might finddudermilk v. Best Pallet Co., 636 F.3d 312, 314 (7th
Cir. 2011).

DISCUSSION

I.  Smith had Properly Exhausted his Adminstrative Remedies Before Filing the
Instant Action

The Prison Litigation Reform Act (“PLRA”prohibits parties from bringing § 1983
actions based on prison conditions before aafhilable administrative remedies have been
exhausted. 42 U.S.C. § 1997e(a). Section § 189Tequires “proper exhaustion,” which means
that plaintiffs must “compl[y] with an agency@eadlines and other ca#l procedural rules.”
Woodford v. Ngo, 548 U.S. 81, 90 (2006). This Court requistsct compliance with the prison
grievance systentee Santiago v. Anderson, 496 Fed.App’x 630, 636 (7th Cir. 2013). Without
proper exhaustion of the prison’s grievance psecé¢he prisoner’s claim remains “indefinitely
unexhausted.Dole v. Chandler, 438 F.3d 804, 808 (7th Cir. 2008hat being said, the statute
only requires prisoners to exhaust grievancegaares of which they have been informithg
v. McCarty, 781 F.3d 889, 893 (7th Cir. 2015). “Whenad fails to inform inmates of the
grievance procedure or grievance rules areiegpiaphazardly, inmates cannot be expected to
follow the established proceduregloyd v. Dart, No. 14 C 69, 2016 WL 232422 (N.D. Ill. Jan.
20, 2016) (citingKing v. McCarty, 781 F.3d 889, 896 (7th Cir. 2015Moreover, itis not the
detainee’s burden to prove tha¢ has exhausted all administvatiremedies available to him;
instead, “the defendant asserting a failureetdaust has the burden of establishing this
affirmative defense” by a ppenderance of the evidend@onley v. Anglin, 513 Fed.App’x. 598,
601 (7th Cir. 2013).

Defendants allege that Smith had failed xbaust the administrative remedies available

to him at CCJ prior to filing this suit by 1) failing to file a grievance that alleged an assault in the



Cermak elevator or by specific employees and @éipfato appeal his grievances or the referral
of his grievances to hOPR. (Dkt. 61 at 10-11.)

A. Specificity of Grievance

A prisoner’s grievance must inale sufficient specificity talert prison officials to a
problem such that the officials have a fair opportunity to addreb$addox v. Love, 655 F.3d
709, 722 (7th Cir. 2011). A prisoner that fails tticadate with specifity the grievances for
which he seeks redress has not propesthausted his administrative remedi®&cCoy v.
Gilbert, 270 F.3d 503, 510 (7th Cir. 2002). Likewiseprisoner whose administrative grievance
covers a subject matter different from the subreatter of the complaint filed in court has not
properly exhausted his remedi&ites v. Mahoney, 594 F. App’x 303, 305 (7th Cir. 2015) If a
prisoner files a complaint inoart on a subject matter not yefeeed to prison administrative
procedures, a court cannot hear the prisoneaisnclithout frustratingCongress’s intention in
passing the PLRASee Correction Officer Porter v. Nusse, 534 U.S. 516, 517 (2002)
(determining that the PLRA’s dominant concemslude “promot[ing] administrative redress,
filter[ing] out groundless claims, and foster[inggtter prepared litigation of claims aired in
court...”).

Defendants rely in part alohnson v. Johnson, a Fifth Circuit case #t is inapposite. 385
F.3d 503 (5th Cir. 2004). Idohnson, the Fifth Circuit held that a “grievance must provide
administrators with a fair opponity under the circumstaes to address the problem ... and. ..
this will often require . . . that the prisonegsevance identify individuals who are connected
with the problem.” 385 F.3dt 522. Defendants claim this holding supports their position due to
Smith’s failure to allege in his grievances tiames of specific officers who deprived him of his

bodily rights. (Dkt. 61 at 9.) Howevedphnson also holds that a functal description like a

10



reference to “guards in shower room” on a certiate would provide $ficient specificity for
prison administrators toonduct an investigatiodohnson, 385 F.3d at 523%e also Abney v.
Younker, 13 C 01418, 2015 WL 463243, at *15-16 (M.B.AFeb. 4, 2015) (grievance was
specific enough given that detaswas semi-conscious duringsault). By including the date,
descriptions of his injuries, that it happened wdgirhis transfer to 2-North but that he could not
specify the exact location because his eyes w@rered, and that several officers were involved,
Smith’s grievances included sufficient specificityenable prison authorities to investigate the
matter.

B. Appeal of Grievances

Defendants claim that Smith cannot have exhausted his administrative remedies because
he did not appeal thferwarding of his grievace to the OPR. (Dkt. 61 at 10-11.) The grievance
forms Smith submitted included this statemétt: exhaust administrative remedies, appeals
must be made within 14 days of the dateitimate received the response.” (Dkt. 60, Ex. 15 at
1.) Atissue, however, is whataslsifies as a “response” that must be appealed. The only response
Smith ever received to his April 1, 2012 griegarwas a notification that it was being forwarded
to the OPR. (Def. Ex. 15 at SAO Smith 301.)isTlhesponse did not dicate a particular
disposition of his grievance and did not @ntthe signature of the superintendetd.)(Had it
contained an indication that the grievance was not sustained and had the superintendent signed it,
then an appeal would have been appropriate. Beda@ did not receive a response to that effect
there was no reason for Smith to appeal, and Higdato do so does not mean that he failed to
exhaust his administrative remedi8ee, e.g., Jackson v. Cook Cty. Sheriff Thomas Dart, No. 13
C 7713, 2016 WL 5390954, at *3 (N.DL. ISep. 27, 2016) (“It defiesommon sense to read that

response [informing the prisoner that his grimm&was being forwarded to OPR] as negative

11



action on his grievance, such ttzat appeal was appropriate.Zee also Crayton v. Graffeo, 10
F.Supp.3d 888, 895 (N.D. Ill 2014) (quotivgorthem v. Boyle, 404 Fed.App’x. 45 (7th Cir.
2010)) (explaining that the inmate has a choice €ittger ha[s] to apped#he response indicating
that his grievance was forwardel OPR or give the ‘process aatite to work™ by awaiting a
response from OPR.”). Absent a dispositionapase to his grievance, the requirement that
Smith appeal his grievance within fourtedays had not yet come into effect.

Defendants make preciselyetisame failed argument that Sheriff Dart maddankson,
in which this Court found “no reason why [plaffi§] decision to await the results of the OPR
process should be viewed as inappropriate or impermissilaiekson, 2016 WL 5390954at *4.
Just as idackson, it is difficult to understand why Smithould have chosen to appeal the CCJ’s
decision to forward his griemae to a decision-making bodyrfoeview and investigation.
“Waiting for the results of the OPR investigation was a perfectly sensible thing ttddat™2—

3.

Defendants have also failed to describe I8mith would have known that he needed to
appeal the forwarding of his gvience to the OPR given that hever had an Inmate Information
Handbook. (Pl. SOAF { 47.) In kaeg with the principle thaprisoners need not exhaust
remedies of which they are not made aware,Gburt rejects Defendants’ argument that Smith
had not exhausted available rengsdprior to filing this suitSee Harper v. Dart, No. 14 C
01237, 2015 WL 3918944 (N.D. lll. 201&ejecting Defendants’ argument that a detainee had
failed to exhaust the administrative remedies available to him by failing to appeal his grievance
because CCJ did not give him a Handbook, amh élvhe had received one, the Handbook “is
silent about repealing requests’Accordingly, this suit isproperly before the Court and

Defendant’s affirmative defense fafilure to exhaust is dismissed.
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Il. A Genuine Issue of Material Fact Exists aso Conley’s Alleged Use of Excessive
Force

A review of the statements of material fast®ws that there are many fact disputes that
must be resolved by a jury as to whether €pnlised excessive force against Smith in the
Cermak elevator. “Summary judgment is propsly if there is no reasonably contestable issue
of fact that is potentially outcome-determinativeEOC v. Sears, Roebuck, & Co., 233 F.3d
432, 436 (7th Cir. 2000). This not the case he The parties continu® dispute whether
Conley assaulted Smith during hiansport to 2-North and wheth€onley was even present on
the elevator where the beating allegedly tptdce. These are outcome-determinative questions
of fact that remain reasonably contestabletheoCourt must leave them to the finder-of-fact at
trial. See, e.q., Taylor v. Kveton, 684 F.Supp. 179, 183 (N.D. 0988) (holding that summary
judgment was inappropriate in an excessioece case where the gohtiff was rendered
semiconscious and unabletéd exactly who beat him).

Given the evidence presented during discpva reasonable jurgould render a verdict
in favor of either side depending on fact and itriéity determinations. Defendants point out that
there is no concrete evidenoe withess testimony #i corroborates Smith’s allegation that
Conley was on the elevator up to 2-NorththvBmith and the transport team. But Smith’'s
testimony and the reasonable inferences thatbeamade regarding who transported him, the
medical records, the degree and location of his injuries in comparison to Defendants’ testimony,
and the surveillance are sufficient to place thetS in dispute. Moreav, officers have given
conflicting testimony about the number of officerattlvere on the elevator with Smith up to 2-
North. It is for the jury to miee credibility determinationsbaut which version of the alleged

facts is most compelling. “Credibility deternaitions, the weighing of evidence, and the drawing
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of legitimate inferences from the facts are jfugctions, not those ofjadge” when she is ruling
on a motion for summary judgmewnderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986).

CONCLUSION

Defendants have failed to demonstrdateat Smith did notproperly exhaust the
administrative remedies available to him at CC&phies of material fact remain as to Smith’s

excessive force claim. Motion for Summary Judgment [59] is denied.

,-.AZ -
“li ed

States District Judge

Date: August 2, 2017
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