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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ANDREW KOZAR,

Plaintiff, 14C 2634

VS. JudgeGaryFeinerman
OFFICERMUNOZ, OFFICERHARDWICK,
OFFICERERVIN, OFFICERFABIAN, OFFICER
COLLIER, OFFICERSMITH, andCOUNTY OF
COOK,

N N N N N N N N N N N

Defendans.

M EMORANDUM OPINION AND ORDER

Andrew Kozar at all relevant times a detainee at Cook Countyfilaid, this suit under
42 U.S.C. § 1983, allegirthat correctional officerXavier Collier, Lewis Ervin, Joseph Fabian,
James Hardwick, Christopher Munoz, and Jerold Swéte deliberately indiffererdn several
occasiongo a substantial risk of harm gedby other detaineesDoc. 40. Cook County is a
defendant for purposes of indemnificatidd. at 10-11.With discovery close@nd a jury trial
set forJune 5, 2017Mocs. 50, 74, Defendants have moved for summary judgrbeit,65. The
motion is ganted in part and denied in part.

Background

The following facts are stated as favorablKtzaras permitted by the record and Local
Rule 56.1.SeeWoods v. City of Berwy®03 F.3d 865, 867 (7th Cir. 2019n considering
Defendants’ motion, the court must assume the truth of those facts, but does not vouch for them.
See Arroyo Wolvo Grp. N. Am.805 F.3d 278, 281 (7th Cir. 2015). Kozar has conceded
summary judgment on hidonell claim, medical care claims, and claims pertaining tolkegad

January 31, 2014 attack, Docs. 68, 73, so facts regarding those claims are not included.
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A. December 26, 2013 I ncident

On December 26, 2013, Kozar was in his cell at Cook Countwilhiseveral other
detainees. Doc. 70 &Y 1-2. Four of our defendant&ellier, Ervin, Fabian, an&mith—were
theonly correctional officers on duty ikozar'sarea Id. at 6. Kozar did not expect to be
assaulted that day, and so he did notaeyl of the officers that he fesd that he would be
assaulted Doc. 67 at 9.

Kozar was sitting on his bed when a detainee approached him, pulled his pants down, and
put his genitals near Kozar’s facBoc. 70at 2. Another detainee thrust a storage bin on top
of Kozar to try to pin him down, and then covered him with a blanket and punched him
repeatedly.lbid. During this attack, Collier ar@mith walked past Kozar’s celDoc. 67at
19 6-7. They looked inside, saw whatsshappeningshook their heads, andhlked away.Id.
at 16; Doc. 70 at 3. Twenty to forty seconds later, while Kozar was being pummeled, two
officers entered the cell and broke up the fight. Doatdl8. One of the officers was Fabian,
and the other is unknownbid. Ervin was in another area eating lurdairing the entire
episode. Doc. 70 at 1 7. Kozar suffered a split lip, bruises all over his body, and perhaps
concussion as a result of the assaldt.at 113.

B. May 19, 2014 Incident

Kozar began sharing a cell with a detainee named Juan Rivekpril 30, 2014. Doc.

67 at 119. Rivera’s behavior made Kozar feel afraitlyera talked to himself, made nonsensical
comments, forced Kozar to turn around when Rivera urinated, and acted “generallydoaranoi
Id. at 1 19-20.Kozar first reportedheseconcernsabout a week after he began living with

Rivera Id. at 19. By May 19, Kozar sensed that Rivera’s condition had worsenadishe



pacing around the cell, talking to himself, aayingthat everyone was goirig rape him. Doc.
70 at 1 15.

Another of our defendants, Munazas the correctional officeupervisingkozar’s cell
from 3:00to 11:00 p.m. on May 19ld. at 116. Kozartold Munozseveral times that dagat he
was afraid of Riverald. at 17. At one pointkozartold Munoz: “You gotta get me out of i
cell. This man is mentally unstable. | can’t be in here. I'm afraid of this guy. il kinow
what I'm going to do.”Ibid. Kozar even asked to be put in solitary confinement in order to get
away from Rivera.lbid. Munozinitially told Kozar that he was looking into moving Kozar out
of Rivera’scell, but latersaidthat it would take too much timeDoc. 67 at  22; Doc. 70 at  18.
Munoz walked pagfozar’s cell every fifteen minutes until the end of his sHifbc. 67 at  22.

Kozar fell asleep sometime before@Q p.m. Id. at 123. Shortly before midnight,

Kozar awoke to find that Rivera had become agitatddat 116. Rivera punched Kozar in the
face, leaving hinwith a broken nose and severe bruisiid).at 16-17.

C. November 1, 2014 Incident

On November 1, 2014, Kozar was being held in a dormitory. Doc. 70 at@uW3ast
defendantHardwick was the only correctional officer supervising tloemitory, which housed
about48 detaineesDoc. 67 at 9. A dispute arosat one endf theroom where Kozar and
other detainees were gatherdabc. 70at 24. One detainee began to “get loud” with Kozar.
Ibid. As thedetainee approached himan aggressive manner, Kozar maneuvered around some
bunk beds to get away and yelled out to Hardwick for hielpat §25. Hardwick watched what
was happening but did not intervenbid. Kozar grabbed a nearby cane and swung it to block
the approaching detaine#d. at 126. The detainee overpowered Kozgrabbed the ane, and

threw him to the groundlbid.



Hardwick walked slowly toward the fight and thetopped a few feet away from Kozar
as he was lying on the ground being punched and kidkkedt 7126-27. Hardwick stopped
other detaineefsom separating Kozar from his attackelling them to “let them fight it out.”
Id. at 27. Hardwick ultimatelybroke up the fight. Doc. 67 at § 31. It was approximately one-
anda-half to twoanda-half minutes from the time Kozar yelled for help until Hardwecided
thealtercation Id. aty 29.

There is a video of this incident, and a reasonable jury could find that it transpjtestl a
described. Kozar suffered a shoulder injury and a seizure. Doc. 70 at Y 28.

Discussion

Deliberate Indifference

“Because [Kozarvas a pretrial detainee, his deliberatdifference claim arises under
the Fourteenth AmendmestDue Process Clause but is governed by the same standards as a
claim for violation of the Eighth Amendment’s prohibition against cruel and unusual
punishment Smith v. Sangamon Cnty. ShesifDept, 715 F.3d 188, 191 (7th Cir. 2013ge
also Phillips v. Sheriff of Cook Cnfy828 F.3d 541, 554 n.31 (7th Cir. 201@affirming this
due process standard feliberate indifferencelaims by pretrial detaimsnotwithstanding
Kingsley v. Hendricksqri35 S. Ct. 2466 (2015), which holds that the due process standard for
excessive forcelaims by pretrial detaineesless demanding than the Eighth Amendment
standard for excessive force claimsdoyvicted inmges)

The Constitution requires prison officials to protect detainees from violence idfligte
other detaineesSee Dale v. Postos48 F.3d 563, 569 (7th Cir. 2008) (“Because officials have
taken away virtually all o& prisoners ability to protechimself, the Constitution imposes on

officials the duty to protect those in their charge from harm from other prison&sZnarnv.



Sheahan495 F.3d 852, 856-57 (7th Cir. 200'But not every act of detainam-detainee
violence results in a constitutional violatioBee Dale548 F.3d at 56®Borello v. Allison 446
F.3d 742, 747 (7th Cir. 2006¥A prison official is liable for failing to protect an inmate from
another prisoner only if the official ‘knows of and disregards an excessive rigk#®ihealth
or safety” Gevas v. McLaughlin798 F.3d 475, 480 (7th Cir. 2015) (quotigrmer v.
Brennan 511 U.S. 825, 837 (1994)But “[o]nce prison officials know about a serious risk of
harm, they have an obligation to take reasonable measurest¢atdbDale, 548 F.3d at 569
(internal quotation marks omitted).o prevail on a deliberate indifference claim, a plaintiff must
show that (1) he was exposed ttsabstantial risko his or her health or safety,” and (2) the
defendant was “deliberateindifferent to the substantial risk Rosario v. Brawn670 F.3d 816,
821 (7th Cir. 2012)see alsdsevas 798 F.3d at 48(Bantiago v. Walls599 F.3d 749, 756 (7th
Cir. 2010);Guzman495 F.3d at 85ANeiss v. Cooley230 F.3d 1027, 1032 (7th Cir. 2000).

As to the substantiaisk elementalso called the objective elemetite plaintiff must
show hat he faced a risk of harm that wabnost certain tanaterialize if nothing is done.”
Brown v. Budz398 F.3d 904, 911 (7th Cir. 2005). In the context of detainedetmnee
assault;risks attributable to ... highly probable attacks” and “particular detainees whapose
heightened riskfoassault to the plaintiff’ satisfthis element Ibid. (internal quotation marks
omitted). Defendants do not and could not plausdnigue that Kozafails to meet this
requirement, as he has adduced evidence shdhatdpewas thrice assaulted by other detamee
and that those assauttsusedserious bodilyjnarm. Doc. 67 at 1 16, 30; Doc. 70 at 1 13, 28.

As to the deliberate infference element, also called the subjective elenk®ar must
adduce evidence showing that the defendant “effectively condahed}tack by allowing it to

happen.” Santiagg 599 F.3dat 756. Each defendant must have “laatbid knowledge of an



impending harm easily preventable, so that a conscious, culpable refusal to freventn can
be inferredrom the defendant’s failure to prevent itthid. “Prison officials who had actual
awareness of a substantial risk to the thea safety of an inate incur no liability if they
responded reasonably to the risk, even if the harm ultimately was not avertede bedchat
case it cannot be said that they were deliberately indiffer&uZman 495 F.3d at 857 (internal
guotation marks omittepd$ee alsdorello, 446 F.3d at 749 (noting that an officer is not relieved
of liability “simply because he or she takey action in response to a risk of harm to an
inmate—that response must be reasongblé[M] ere negligenceraeven gross negligence does
not constitute deliberate indifferenceBorello, 446 F.3d at 749. Howevelihe official cannot
escape liability by showing that he did not know that a plaintiff was espedkally to be
assaulted by the specific prisoner who eventually committed the asaadltit does not matter
whether the prisoner is at risk for reasons personal to him or because alldherprface the
risk.” Mayoral v. Sheahgr245 F.3d 934, 939 (7th Cir. 2001).

A. December 26, 2013 Incident: Collier, Ervin, Fabian, and Smith

Kozar’s claims againgZollier, Ervin, Fabian, and Smittoncern the attack on December
26, 2013, when #ywere on duty in the part of the jail where Kozar was assaulbed. 7Cat
1 6. Drawing all reasonable inferences in Kozar’s faw@ollier andSmith saw Kozar being
assaulted, shook their heads, and walked away. Doc. 67 at { 6; 0@ A) 7. Fabianhelped
break up the fight, and Ervin was at lunch the whole time. Doat §8; Doc. 70 at { 7.

Kozar’s claims against Fabian and Ervin cannot procéedozar’sview, the two
officers who saw Kozar being assaulted and walked away “must have beenddé&deBichith
and Collier.” Doc. 70 at ¥. Fabian arrived at Kozar’s cell “fdne first time” when he broke up

the fight and “expressed genuine surprise at finding Plaintiff beinglgs$d Doc. 67 at  8;



Doc. 70 at 7. Ervin was at lunch during the entire incident. Doc. 70. aD§liberate
indifference requiresdctualknowledge of an impending harn§antiago 599 F.3d at 756
(emphasis added), and “personal involvement in the alleged constitutional deprivRailomet
v. Marion County327 F.3d 588, 594 (7th Cir. 2003), but Kozar has presented no evidence that
eitherFabian or Ervin knew about the attack before it occurred or while it was in progress.
Thereforethe claims againgtabian and Ervifiail as a matter of law

Kozar’s claims against ColliendSmithsurvive. Kozar faced a substantial risk of harm
in an objective sense when tleasfficers(allegedly) walked past his cell whitewas being
beaten up. And Kozaaises a genuine isswssto the subjective requirement, as tastimony
paints a picture of two officers viewing an ongoing assault and then simphyng/allkiay. Such
behavior ‘tonstitutgs] a paradigm case of deliberate indiffereiic&rieveson v. Anderspb38
F.3d 763, 778 (7th Cir. 2008) (describing a situation where the officer “did witness ae inmat
assault, but failed to interveneHaley v. Gross86 F.3d 630, 642 (7th Cir. 1996) (describing a
situation where the officer “walk[ed] away” from feuding inmates “withyreahint that he
intended to do anything about the situation”). Collier @mdth knew that Kozar faced a grave
risk when they saw him being attackedhat the were not warnetieforeKozar was attacked
and that the fight stopped soafter they walked awawgreirrelevant theywere equippedtb
“take reasonable measures to abate” the dangerossasheysaw Kozar beig assaulted
Farmer, 511 U.S. at 847They did notake“appropriate steps to protect Hirhecause they did
not take any stept all. Weiss 230 F.3d at 1032.

Defendantslispute Kozar’s account of the officers’ behaviohey arguaghatKozar’'s
narratve isimplausiblebecause Fabian has never seen officers walk away from a cell without

rendering assistan@ndthat Kozar's testimony is consistent witke proper procedure, which is



to call for backup and wait for it to arrive. Doc. &0113-4. Defendants furthesisserthat
Kozar could not identify Collier and Smilly appearance or determine whether they had the
keys to open lsicell Doc. 67 at § 7; Doc. 70 at § 3.

These arguments misunderstand the summary judgment standard, which reguires th
court to make all reasonable inferences in Kozar’'s famdrassume that his testimony is true
See Aroyo, 805 F.3dcat 281;Woods 803 F.3d at 867Defendants have cited no evidence that
backup was called or that Colliand Smith did not have the keto Kozar’s celht the time of
the assault. BgontrastKozar asses—and supports with admissible evidendbathe saw
two officers view his ongoing assault, acknowledge what they were witnesssigking their
heads, and simply walk away. Doc.at0f3. Thejail's duty logssupportKozar’sidentification
of those two officers as Collieand Smith Doc. 67 at § 7; Doc. 70 at 11 6Kozar also testified
that two officers ultimately broke up the fight. Doc. 67 at {TBisfactis incompatible with the
notion that backup was required, since the number of officers who stopped the assault was no
greater than the number of officers who walked aft@ay it. Cf. Guzman495 F.3d at 858 (“A
prison guardacting aloneis not required to take the unreasonable risk of attempting to break up
a fight between two inmates when the circumstances make clear that soictwacitd put her
in significant jeopardy.”Yemphasis added)

In sum,Defendantsarguments boil down to a request ttfa court believe theirersion
of events and discredit Kozatsstimony Suchcredibility assessmengewithin the sole
province of thdactfinder at trial, nothe court on summary judgmeree Aderson v. Liberty
Lobby, Inc, 477 U.S. 242, 255 (1986)Credibility determinations, the weighing of the
evidence, and the drawing of legitimate inferences from the facts greiations, not those of

a judge ... ruling on a motion for summary judgment”)..



Thereis one aspect of Kozar’s claim regarding thecember 26, 2013 assault that he
may not pursue at trial. Kozargues that “thassailant was on ‘hold alone’ status” and
therefore not supposed to be is bell at all. Doc. 70 at9. Thattheory is not supported by
admissible evidence. The onhformation indicating that the assailant weagposed to be held
alone rests on inadmissible hearsay, in the form of comments that other indivickgedgll
made to Kozarlbid.; seeGunville v. Walker583 F.3d 979, 985 (7th Cir. 2009) (“A party may
not rely upon inadmissible hearsay to oppose a motion for summary judgmdotrow v.
Wal-Mart Stores, InG.152 F.3d 559, 563 (7th Cir. 1998) (“Hearsay is inadmissible in summary
judgment proceedings to the same extentithainadmissible in a trid). Moreover, Kozar has
not submitted any admissible evidence showing@iedéndantknew about the assailant’s status
or participated in placing the assailant in Kozar’s cBlac. 70 at 1 8-10.

B. May 19, 2014 Incident: Munoz

Kozar’s claims againdMunoz are based oncammon fact pattern ideliberate
indifference cases, in which a correctional officer ignores repeated coraplahthe detainee is
under the threat of violence and there is a subsequent asSealBrello, 446 F.3d at 748-49
(citing Velez v. Johnsor395 F.3d 732, 736-37 (7th Cir. 200B)aley, 86 F.3dat 642) Brown,
398 F.3d at 914Kozarassertshat his cellmte Rivera’s erratic behavior made hiearfor his
physical safety, and that he expressed those feMarioz ®veraltimes on May 19, 2014. Doc.
67 at 1 22; Doc. 70 at 1 15, 17. Kozar pleaded with Munoz to be separated from Rivera, whose
behavior was “getting worse,” and even offered to endalitary confinement so that he might
avoid spending the night with Rivera. Doc. 70 at 11 15, 17. Munoz refused to help Kozar
change cellsld. at 118. Rivera assaulted Kozar less than an hour after the end of Munoz’s

shift. Doc. 67 at  15; Doc. 70 at  16.



On thase facts, a jury reasonaldguld find that Munoz “had actual knowledge of an
impending harm easily preventable, so that a conscious, culpable refusal to firevern can
be inferredrom [Munoz’s] failure to prevent it."Santiago 599 F.3d at 756Kozar’s multiple
complaintsabout Rivera put Munoz on notice of impending harm, asdidiure to separate
Kozar from Riveraspports the inference that hensciously refused to prevent the harm that
occurred less than an haafter heleft his post. Munoz “did not have to know the specifics of
the dangeto be culpable. Indeed, accepting [Munoz’s] position would essentially rewadsgua
who put their heads in the sand by making them immune from suit—the less a guard knows the
better.... What matters is that [Munoz] was aware of a serious risk of hasome form ...”
Velez 395 F.3d at 736. Kozar has presented sufficient evidence to raseiagissue of fact
asto Munoz’s awareness of that risk and whether Munoz took “appropriate staps$eict”
Kozar in responseWeiss 230 F.3cat 1032. Muna therefore is not entitled to summary
judgment.

Munoz contendshatthe “concerns” Kozar expressed must not have been “substantial,
specific, or impending since Kozar‘went to sleep after talking to Officer Munoz and did not
tell the next shift any ofik alleged concerns.” Doc. 59 at 9. Althodlgh factamight permit
this view, they do not compel it. Rath#rey arereasonablyonsistent with a narrative in which
Kozar went to sleep at a nornfadur, after ithad becme clear that repeating his unaddressed
complaints would be futile, and that he did not have the opportunity to express his concerns to
the nextofficer on dutybecause he was assaulted immediately after he woke up in the middle of
the night. Doc. 67 at  15; Doc. 70 at 11 16209-

C. November 1, 2014 Incident: Hardwick

Drawingall reasonable inferenceskmwozar'sfavor, the November 1, 2014 incident

unfolded as follows. During Hardwick’s shiftat dayKozar called out for helprhen he was

10



beingchasedy another detaineeDoc. 70 at 1 23, 25At that point, Hardwickacquired
“actual, and not merely constructive, knowledge of the risk” to Kozar’s saBstyas 798 F.3d
at 480. Kozarthen was thrown to the ground, punched, and kicked. Doc. 70 atWIak this
was happening, Hardwick walked slowly toward the fight and stopped before he reached Koz
and his assailant; Hardwigkevented other detainees from separating Kozar from his attacker
telling them to “let them fight it out Id. at 27. In so doingHardwick“effectively condongd]
the attack by allowing it to happenSantiage 599 F.3d at 756. Hardwick did not break up the
fight until about two minutes after it began. Doc. 67 at J2&8cause @ry couldreasonably
view Hardwick’s actions aeflecting“a conscious, culpable refusal” to stop an ongoing assault,
Kozar hagaised a dispute of material fact regarding the subjective element of deliberat
indifference. Santiagg 599 F.3d at 756.
. Qualified Immunity

Defendants contend that they are entitled to qualified immunity. Doc. 59 at 13-14. “Two
central questions must be addressed in the course of determining whethexdjumafifunity is
available” Bianchiv. McQueer818 F.3d 309, 319 (7th CR016). Thdirst is “whether the
plaintiff has alleged a deprivation atonstitutional right at all Ibid. As shown abovehis
requirement is medsto Kozar’s claims against Collier, SimjtMunoz, and Hardwick.

The second question is “whether the rightsale was clearly established the time and
under the circumstances presenteBlianchi 818 F.3d at 319To satisfy this requirement,
Kozar must show thdhe constitutional righDefendantsllegedly violated was clearly
establibied “in a particularizedenserather than at a high level of generafitgt the time of the
violation. Aliceav. Thomas815 F.3d 283, 291 (7th Cir. 2016ge also Mullenix v. Lund 36

S. Ct. 305, 308 (2015) (“We do not require a case directly on point, but existing precedent must

11



have placed the statutory or constitutional question beyond debZimiherman v. Dorar807
F.3d 178, 182 (7th CiR015). “The official must have ‘fair warning’ that his contdisc
unconstitutional.”Roe v. Elyea631 F.3d 843, 859 (7th Cir. 2011) (quotiigpe v. Pelzer536
U.S. 730, 739-40 (2002)).

The rightsthatDefendants allegedly violated were clearly established/elez the
Seventh Circuit addressed how to frame tiightthat s violatedwhen a pretrial detaines i
“violently assaulted by his cellmate.” 395 F.3d at 734. As the court explained: “Alitlitney
parties] disagree over how the constitutional right at issue here should beerimrdcwe
believe it & plainly the right to be free from deliberate indifference to rape and tas$aelre
can be no debate that this right was clearly established at the teiet 736 (citing=armerfor
the proposition that “prison officials have [a] duty to protamates from rape and assault”).
This characterizatiomf theright encompassedsozar’s claimsarising from all three attacks.

True, there is a distinction betwedreMay 19 2014 incident, wherklunoz allegedly
failedto reasonably respond to warningsadiitureassault, anthe December 22013 and
November 1, 2014 incidents, where Collier, Smith, and Hardwick allegedly failed tmatés
respondo anongoing assaultBut for qualified immunity purposes, the distinction makes no
difference a detainee’s right to be free from deliberate indifferama® clearly established under
both sets of circumstanceSee Grievesqrb38 F.3d at 778 (holding that an officer who
“watched [an] assault but did not intervene” would “exhibit[] quintessentidieleie
indifference”);Borello, 446 F.3d at 748-49 (noting that the Seventh Cittast‘found Eighth
Amendment violations based on failure to protect, in which a prison official ignored ateiam
complaint that he feared violence from his cellmate or did not resp@utiual violence

between inmatéy; Velez 395 F.3d at 736 (affirming trdenialof summary judgment because

12



the defendant officerdid not respond to an inmate’s emergency call during an assalky,
86 F.3d at 643 (upholdingjary finding of deliberate indifference wheeminmate told the
defendant officer that his cellmate made him fear for his safety and the ofa@thtswould
‘check into [moving the plaintiff],” but nothing happenedPope v. Shafei86 F.3d 90, 92 (7th
Cir. 1996) (holding that thiry was entitled to find deliberate indifference where the officer had
been “notified ... of the threat against plaintiff and the need for a transfer” additime
nothing to effect that transfer” before the plaintiff was severely bealdng.case law gave
Collier, Smith, Munoz, and Hardwickair warning” that th& allegedbehavior wouldviolate
the Constitution Hopeg 536 U.S. at 740Accordingly,theyare not entitled to qualified
immunity.
Conclusion
Summaryjudgmentis granted to Fabian and Ervin, asttierwise iglenied Kozar’'s

claims agains€Collier, Smith, MunozHardwick and Cook County will proceed to trial on June

United States District Judge

5, 2017.

JanuanBl, 2017
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