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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

CRONIMET HOLDINGS, INC, a Delaware )
corporation, EDWARD J. NEWMAN, an )
individual, and JOHN D. JOYCE, an )
individual,

Plaintiffs/Counter-@fendants
No. 14 C 3503

JudgeSara L. Ellis
KEYWELL METALS, LLC (f/lk/a KW

)
)
)
)
V. )
;
METALS ACQUISITION, LLC), )

)

)

DefendaniCounterPlaintiff.

OPINION AND ORDER

After spirited bidding with Plaintiff Cronimet Holdings, Inc. (‘@rimet”), Defendant
Keywell Metals, LLC (“Keywell Metals”) acquired the assets of KeywdlCL(“*Keywell”) in
December 2013. Two of Keywell's employees, Plaintiffs Edward J. Newman and John D
Joycedecided not to join Keywell Metalspowever, and instead were hired by Cronimetlay
2014 precipitating this lawsuit Cronimet, Newman, and Joyce (collectively, the “Cronimet
Parties”) filedthe suit seeking a declaration that Cronimet could employ Newman and Joyce
regardless of nondisclosure agreement between Cronimet and Keywell (the “Cronimet NDA”)
and noneompete agreements Newman and Joyce had with Keyi{ejiwell Metalsresponded
by filing counterclaims against the Cronimet Parties, seeking relief for theviiofjalaims (1)
preliminary and penanent injunctive relief against Cronimet for breach of the Cronimet,NDA
(2) preliminary and permanent injunctive relief against Newman and Joybeewh of the non-
compete agreement&) breach of the Cronimet NDA by Cronimet, (4) breach of the non-

compete agreements by Newman and Jof)ebreach of fiduciary duty by Newman and Joyce,
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(6) violation of the lllinois Trade Secrets ACITSA”), (7) misappropriation of confidential
information and unfair competition, (8) tortious interference with eantoy Cronimet(9) civil
conspiracy, and (10) unjust enrichment. The Cronimet Parties seek to disiigslabreach
of fiduciary duty and ITSA claims. Because the Court finds that Keyweklsldbes not have
standing to enforce the Cronimet NDA or the mampete agreements| elaims based on those
agreements are dismissed. Additionally, Keywell Metals’ claims for misapatiop of
confidential information, unfair competition, and unjust enrichment are dismissagsedbhey
are preempted by SA as they depend on the existence of confidential information for their
viability. Keywell Metals’ claim for civil conspiracis dismissedo the extent it relates to the
underlying breach of contract, misappropriation of confidential informationirwafapetition,
and unjust enrichment allegatiomst may proceed with respect to Keywell Metal’'s remaining
claims of breach of fiduciary duties and trade secret violations.
BACKGROUND*

Purchase of Keywell's Assets

Keywell was a leading supplier of ggxted titanium, higitemperature alloys, and
stainless steel. Its headquarters were in Chicago, lllinois, althoughaieaations throughout
the United Statesln May 2013, Keywell enlisted Eureka Capital Markets, LLC (“Eureka”) to

help Keywell selltis assets. Eureka identified 186 potential purchasers, including Cronimet. Of

! The facts in the background sectiga taken from Keywell Metals’ Second Amended
Counterclaim and the exhibits attached thereto and are presumed true for the purpose of
resolving the Cronimet Parties’ motion to dismiS®e Virnich v. Vorwaldb64 F.3d 206, 212

(7th Cir. 201}, Local 15, Int'l Bhd. of Elec. Workers, AFL-CIO v. Exelon Cod85 F.3d 779,

782 (7th Cir. 2007). A court normally cannot consider extrinsic evidence without conerting
motion to dismiss into one for summary judgmeecker v. Deere & Cp556 F.3d 575, 582—

83 (7th Cir. 2009). Where a document is referenced in the Second Amended Counterclaim and
central to Keywell Metals’ claims, however, the Court may consider it in rufirthe@motion to
dismiss.ld. The Court may also take judicial notice of matters oflipulcord. Gen. Elec.

Capital Corp. v. Lease Resolution Cqrp28 F.3d 1074, 1080-81 (7th Cir. 1997).



these 186 potential purchasers, 59 executeddsmesure agreements, 41 received access to an
online data room, and 9 conducted site visits. Cronimet siggrdn-discloste agreementith
Keywell—the Cronimet NDA—on June 28, 2013. The Cronimet NDA prohibited Cronimet
from using or disclosingnyKeywell confidential and financial informatidhat Cronimet

obtained during its negotiations with Keywell. Cronimet also abtleat for a period of 24

months (i.e. until June 28, 2015), it would not hire any of Keywell's officers, directoryar ot
Keywell employeesvith whom Cronimet came into contact during negotiatiexsept with
Keywell’s prior written consent.

On September 21, 2013, Cronimet and Keywell executed an asset purchase agreement by
which Cronimet was to serve as the stalking horse bid for Keywell's asseBankruptcy Code
Section 363 sale process. On September 24, Keywell filed a voluntary bankruptoy petiter
Chapter 11 of the Bankruptcy Code in the United States Bankruptcy Court for the Norther
District of lllinois. In re SKG Ventures, LLC, f/k/a Keywell, LLo. 13-37603 (Bankr. N.D.

). On September 26, Keywell filed a motion with the bankruptcy court seeking approval of the
sale of its assets by way of a specified bid procedlihat motion was granted on October 21.

An auction was held on December 2, with both Keywell Metals and Cronimet bidding on
Keywell's assets. Keywell Metals ultimately prevailed.

On December 12, the bankruptcy court entered an order authorizing the sale of’'Keywe
assets to Keywell Metals. On tlsgtme day, Keywell and Keywell Metals entered an asset
purchase agreementhe sale order provided that “[t]li&nsactions contemplated under the
[asset purchase agreement] do not amount to a consolidation, medgefactomerger of
[Keywell Metals] and [Keywell] and/or [Keywell’'s] estate, there is no &igal continuity

between [Keywell Metals] and [Keywg there is no continuity of enterprise between [Keywell]



and [Keywell Metals], [Keywell Metals] is not a mere continuation of [Keywelif®estate,
and [Keywell Metals] does not constitute a successor to [Keywell] or éseastder applicable
statelaw.” Ex. 4 to Second Am. Counterclaim, Sale Order, § 24. It went on to state that, other
than as provided under the asset purchase agreement, Keywell Metals did net‘assum
employment or labor agreements, consulting agreements, severanceeaggseehang-
control agreements, or other similar agreements to which [Keywell] is or pasyd’ 1d. The
transactions contemplated by the asset purchase agreement were consummestetnte 81,
2013, at which point Keywell Metals began operations. As part of these transactamsetr
received a brealp fee of $450,000 fats role aghe stalking horse bidder.
I. Newman and Joyce’s Employment History

Newmanbegan employment with Keywell in 1979. In 2013, Newman was Keywell’s
Executive Vice Praident —Titanium and HTA Commercial. Joyce began working at Keywell in
1995. In 2013, Joyce was Keywell's Vice President of Purchasing. Both Newman aad Joyc
executed noitompete agreements in 1997, Newman on June 30 and Joyce on July 31. These
non-compete agreements prohibitsi@wman and Joydeom disclosing Keywell’s confidential
or proprietary information or trade secrets without Keywell’s prior emitipproval. Newman
and Joyce also agreed that, for 24 months after their employment with Kesagdkrminated,
they would not become employed by certain companies. The prohibition extended
employment with Cronimet

On December 20, 2013, Keywell Metals offered Newman and &gp®yment with
Keywell Metals in positionthat were substantiallyimilar to those they held with Keywell.
Newman and Joyce both declined their offers and resigned their positions fyavelKen

December 30, 2013. On May 5, 2014, Newman and Joyce informed Keywell Metals that



Cronimet had offered them jobs starting May 15, 2014 and thatrttesded to accept the
Cronimetoffers. On May 9, Keywell Metals respondetijecing to Newman and Joyce
working for Cronimet andtating that iexpected them to abide by their roompete
agreements. On May 12, Newman and Joyce took the position that Keywell Metals had not
acquired the nomempete agreements pursuant to the asset purchase agreement with Keywell.
That same day, Keywell and Keywell Metals jointly informed Cronimet that thegtelj¢o
Cronimet’s violation of the Cronimet NDA and threatened legal action if the aifers
employmento Newman and Joyaeere not rescinded. Nonetheless, Newman and Joyce began
their employment with Cronimet on May 19, 2014.
[I. The Ensuing Litigation

On May 14, 2014, the Cronimearties filed this lawsugeeking a declaration that
Keywell Metals could not enforce the Cronimet NDA and the campete agreement©n
May 21, Keywell Metals filedmadversarycomplaint in the bankruptcy cowagainst Keywell
and the Cronimet Parsseeking a temporary restraining order and permanent injunctive relief
preventing Cronimet from employing Newman and JoyiKeywell Metals arguethat it
acquired the Cronimet NDA and the ncompete agreemerftom Keywellin the asset
purchase agreemethat the bankruptcy court approved in December 2013. On Mdke28,
bankruptcy court dismissed the adversary complaint, finding that the Cronimet iNDiAea
noncompete agreements were not purchased by Keywell Metals in the asset purchase
agreement. Kywell Metals filed a notice of appeal on June 5, 202dter the notice of appeal
was filed, however, Keywell Metals and Keywell reached a settlemghtKeywell agreeingo
assign any and all of Keywell’s right, title, and interest in, to, and under the @taNDA and

the noneompete agreements Keywell Metals On July 8, Keywell filed a motion to approve

% The appeal was dismissed on September 2, 2014.
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that settlement agreement in the bankruptcy court. The Cronimet Partiesabjd
bankruptcy court approved the settlement agreement on August 6. Pursuant to therdettlem
agreement, on August 19, Keywell assigaag and all of Keywell’s right, title, and interest in,
to, and under the Cronimet NDA and the rcampete agreements to Keywell Metakeywell
Metals then filed the Second Aamded Counterclaim at issue here.
LEGAL STANDARD

A motion to dismiss under Rule 12(b)(6) challenges the sufficiency of the aotnplat
its merits Fed.R. Civ. P. 12(b)(6)Gibson v. City of Chicag®10 F.2d 1510, 1520 (7th Cir.
1990). In consideringa Rule 2(b)(6) motion to dismiss, the Cowatcepts as true all well
pleaded facts in the plaintif’complaint and draws all reasonable inferenaes those facts in
the plaintiff's favor. AnchorBank, FSB v. Hofe649 F.3d 610, 614 (7th Cir. 2011). To survive
a Rule 12(b)(6) motion, the complaint must not only provide the daf¢wdth fair notice of a
claim’s basis but must also Eeially plausible. Ashcroft v. Igbal556 U.S. 662, 678, 129 S. Ct.
1937, 173 LEd. 2d 868 (2009)see also Bell h Corp. v. Twombly550 U.S. 544, 555, 127 S.
Ct. 1955, 167 LEd. 2d 929 (2007)."A claim has facial plausibility when the plaintiff pleads
factual content that allows the court to draw the reasonable inference thetethezaaht is liable
for the misonduct alleged.”Igbal, 556 U.S. at 678.

ANALYSIS

Keywell Metals’ Standing to Enforce the Cronimet NDA and the NorCompete
Agreements

TheCronimetPartiesargue that Keywell Metals’ claims based on the Cronimet NDA and
the noneompete agreements min& dismissed because Keywell Metals has no standing to
enforce these agreements. In the Second Amended Counterclaim, Keyveddl ddsestfour

possible bases for its ability enforce these agreements: (1) it purchased Keywell’s assets,



including theCronimet NDAand the norcompete agreements the asset purchase transaction
with Keywell in December 201,32) it is the successor to Keywell’s interest in éiggeements
(3) it is an intended third party beneficiary to #tgreementsand (4) it is tle owner of the
agreementas a result of the August 20&dsignmenagreemergwith Keywell. In response to
the CronimetParties motion to dismiss, Keywell Metalf®cuses on the second, third, and fourth
bases, essentially abandoning the argument thatjitired the agreements in the December 2013
asset purchase transaction. Indeed, the argument that Keywell Metaksspdrtie agreements
was considered and rejected by the bankruptcy court in May 2014. Although Keywasdd Met
appealed the decision glappeal was voluntarily dismissed in September. Thus, the lGamat
not consider whether Keywell Metals purchased the agreements, as that issuediae|gff
been abandoned by Keywell Metals and, in any event, has already been decided.agaeast i
Matrix 1V, Inc. v. Am. Nat'| Bank & Trust Co. of Chicad@9 F.3d 539, 547-49 (7th Cir. 2011)
(elements of claim preclusion established where claim had been fully litigeaeldersary
proceeding in bankruptcy court). The Court will instead proce#tktother three bases
Keywell Metals pursues in its response to the motion to dismiss.

A. Validity of the August 2014 Assignment

The partieprimarily focus on whether the agreements asgnable.Keywell Metals
argwesthat it validly acquired thagreementdy way of assignment from Keywell. On the other
hand, the Cronimet Parties contend that the agreements could not be assigned without the
consent, anthat, even if they could bassigned, any rights under the agreements were
extinguished beforthey wereassigred

Before addressing the substance of their disagreethenparties dispute what law

should be applied to determine whether the agreements are assignable. As thesCourt ha



diversity jurisdiction over this case, it must apply lllin@koice of law rules to determine the
applicable substantive lawHinc v. LimeO-Sol Co, 382 F.3d 716, 719 (7th Cir. 2004)he
Cronimet NDA and the non-compete agreements include lllinois choice of law provisions
lllinois follows Section 187 othe Restatement (Second) of Conflict of Laws in determining
whether to give effect to a choice of law provisiont’l Surplus Lines Ins. Co. v. Pioneer Life
Ins. Co. of lllinois 568 N.E.2d 9, 14, 209 Ill. App. 3d 144, 154 Ill. Dec. 9 (1990). Section 187
provides:

(1) The law of the state chosen by the parties to govern their
contractual rights and duties will be applied if the particular issue
is one which the parties could have resolved by an explicit
provision in their agreement directed to that issue.

(2) The law of the state chosen by the parties to govern their
contractual rights and duties will be applied, even if the particular
issue is one which the parties could not have resolved by an
explicit provision in their agreement directed to that issukessn
either

(a) the chosen state has no substantial relationship to the parties or
the transaction and there is no other reasonable basis for the
parties choice, or

(b) application of the law of the chosen state would be contrary to
a fundamental policyfa state which has a materially greater
interest than the chosen state in the determination of the particular
issueand which, under the rule of § 188, would be the state of the
applicable law in the absence of an effective choice of law by the
parties.

Restatement (Second) of Conflict of Lawd&7 (1971). Section 18¥as been interpreted to
mean that “the parties’ choice of law governs unless (1) the chosen State hagamialibs
relationship to the parties or the transaction or (2) application of the chosen laivbgoul
contrary to a fundamental public policy of a State with a materially gre&teeshin the issue in

dispute.” Int’l Surplus Lines568 N.E.2d at 14.



Theparties agree that Illinois law applies to the Cronimet NDA. BuCtiomimet
Parties argue that despite the choice of law provisidhe noneompete agreements
Pennsylvania law should apply to the mmmpete agreementecause Newman and Joyce are
Pennsylvania residents, Cronimet is located in Pennsylvania, and Penndyasaiatrong
policy barring the assignment of noompete agreements without the consent of all parties
involved. Keywell Metals responds that the Court need not make any inquiry into whether
Pennsylvania law apiels pursuant to 8 187(2) because the issue of assignability is one that could
have been explicitly included in the agreements but was not. Thus, according tdl Késtaks,
the inquiry begins and ends with § 187(Keywell Metals relies ostromberg Metal Works,
Inc. v. Press Mechanical Incz7 F.3d 928, 933 (7th Cir. 1996), in which the Seventh Circuit
confined its analysis to § 187(1), concluding that “[b]Jecause individual liability coutdelaged
or avoided by contract, Illinois would stop with the approach of § 187(1).” But the paaties
not identified nor has the Court found an lllinois case following this approach, and in the one
lllinois Appellate Court decision to which Keywell Metals points the Court acleciydd that
the analysisloes not end at § 187(1) but continues to 8§ 1872e Ocon v. Thermoforming
Sys., LLC2013 IL App (1st) 1216704 120. The Court need ndecide how lllinois courts
would interpret § 187 in this situation or what law applies to thecoompete agreements,
however. Regardless of whether Pennsylanilllinois law applies, the result is the same: the
assignment of the Cronimet NDA and the rmmmpete agreements to Keywell Metals was
ineffective.

Under Pennsylvania lawhe assignment was ineffective becausentirecompete
agreements did not contain an assignability provisiorNawiman and Joyodid not consent to

the assignmentHess v. Gebhard & Cp808 A.2d 912, 922 (Pa. 2002). lllinois, on the other



hand, does not havepar serule prohibiting assignment. Courts that have consitlbe ssue
havegenerallypredicted that lllinois would permit assignment of a stompete agreement
without consent.See AutoMed Techs., Inc. v. EJI&60 F. Supp. 2d 915, 923-24 (N.D. Il
2001) (*Without any lllinois precedent holding that restrictive caves may never be assigned
without consent, we are unwilling to anticipate new public policy restrictions oracont
rights.”). The Cronimet Parties challenge this, arguing that the factual situation heferisnd;f
as Newman and Joyce never worked for Keywell Metals and thus cannot be viemetey
consenting to the assignment of their restrictive covendrite Court need noésolvethe issue,
for evenassunng that lllinoisallows assignment without mutual consenthis situation, the
agreements are nonetheless unenforceable

Although the Cronimet NDA is not technically a covenant not to compete but rather a
restraint on trade, its validity and enforceability is analyzed in eskgtiti@ same way as if it
were a covenant not to competgee H & M Commercial Driver Leasing, Inc. v. Fox Valley
Containers, InG.805 N.E.2d 1177, 1183-84, 209 Ill. 2d 52, 282 Ill. Dec. 160 (2004). Thus, they
will be analyzed togetherThe Cronimet NDA and the naempete agreements are only
enforceable ifiey protect Keywell’s legitimate business intese®eliable Fire Equip. Co. v.
Arredondq 965 N.E.2d 393, 396-97, 2011 IL 111871, 358 Ill. Dec. 322 (261&)M, 805
N.E.2d at 1183—-84Whether Keywell has a legitimate business interest is deternrioredliie
totality of the circumstances)cluding, for example, “the negrermanence of customer
relationships, the employee’s acquisition of confidential information through hi®gmght,
and time and place restrictionsReliable Fire Equip.965 N.E.2d at 403A companymay also

havea legitimate interest in maintaining a stable work fosoeas tasupport a no-hire provision
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like that contained in the Cronimet ND/Aee, e.gPampered Chef v. Alexania804 F. Supp.
2d 765, 782—87 (N.D. lll. 201Xgollecting cases).

The Cronimet Parties argue that any legitimate business intexgsell had in the
Cronimet NDA or the non-compete agreements was extinguished in December 2013 when
Keywell ceased doing business so i@ agreements were unenforceable when they were
assigned to Keywell Metals in August 2013ee Frazier v. Dettma®69 N.E.2d 1382, 1386,

212 1ll. App. 3d 139, 155 lll. Dec. 771 (1991) (“It makes no sense to protect the partnership’s
relationship with its patients when they are no longer serviced by the partngrstepring Gas
Co. v. Pine Belt Gas, In2 So. 3d 636, 640 (Miss. 2009) (“Generally, the termination of an
employer’s business also terminates the restrictive employment coviepeatise the
abandonment or termination of the business extinguishes the covenant altogethéeteiyin
Gas the Mississippi Supreme Court considered a situation similar to that here,thvaer
purchaser of a company’s assets sought to enforce a covenant not to chatpdtemer

employe had entered with the purchaser’s predecessor company. 2 So. 3d at 637. The court
found thathe attempted assignment of t@/enant not to compete from the predecessor to the
purchaser was not effectibecause it was mad@d days after the parties’ asset purchase
agreement when the predecessor was no longer in busldeas 640. At that time, it was
impossible for the employee to compete with a company no longer in buditess.

Keywell Metalsrespondshat Keywell continued to have a legitimate business interest in
the agreements until their assignment in August 2014 because the adsat@agreement
provides that Keywell Metals would pay Keywell a percentage of the earmorgsohe of
Keywell Metals’ businesses for a period of four yedtsr the acquisition, giving Keywell a

continuing financial interest in ensuring that the Cronimet Partieetdivert business to a
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competitor. But this delayed payment arrangement does nothing to change that fdet/tvell
was not to further engage in the businessid to Keywell Metals Indeed, as part of the asset
purchase agreement, Keywell agreed not to compete with Keywell Metalpésrod of time,
demonstrating that it had removed itself entirely from its previous line of lsssifiBus, dter
the asset purchase agreement, Keywell had no further interest in its cgsttsnsenfidential
information or trade secretsr retaining a stable workforctose interestwereall transferred
to Keywell Metals. Because Keywell did not havdegitimate business interest in enforcing the
Cronimet NDA or the nomompete agreements once its assets were sold to Keywell Metals, like
in Herring Gas its belated assignment of those agreements eight months after the atsetepur
agreement was noffective under lllinois law. SeeFrazier, 569 N.E.2d at 138@derring Gas 2
So. 3d at 640. Thus, regardless of whether lllinois or Pennsylvania law applies taghmaist
issue, the Court finds that Keywell Metals cannot enforce the Cronimet NDA or tteompete
agreements as Keywell's assignee.

B. Keywell Metals as aThird Party Beneficiary

Alternatively, Keywell Metalsarguest is a third party beneficiary of théronimet NDA
and the norcompete agreementsA third party may only enforce a contract when the
contracing parties entered the contract for the direct, and not merely the incidental, bénefit
that third party.Martis v. Grinnell Mut. Reinsurance C&05 N.E.2d 920, 924, 388 Ill. App. 3d
1017, 329 Ill. Dec. 82 (2009). The Couarust examine the language of the contract to determine

whetherthe contracting partiaatended to directly benefit a third partid. The parties’

® The parties do not identify any differences betweeroiimnd Pennsylvania law on tlisany other
issueaddressed in the motion to dismiss nor claim that Pennsylvania law should @ppsy the Court

will apply lllinois law, the law of the forum stat the remainder of the issues addressed in this Opinion,
without further discussion of Penngghia law See TKK USA, Inc. v. Safety Nat'l Cas. Core7 F.3d

782, 786 (7th Cir. 2013).
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intention “must be shown by an express provision in the contract identifying the&niyd-
beneficiary ly name or by description of a class to which the third party belonds.”

Keywell Metalsis not an intended beneficiary of the nmompete agreements. The
signatories entered into those agreements in 1997, well befoooat@ynplated sale of
Keywell's assets.The non-compete agreements do not indicate thatgreectionsflow to
Keywell’'s successors or assigmsthat any other party would be a third party beneficiary of the
noncompete agreemenWithout any express indication that the agreemexs entered into for
the benefit of a subsequent purchaser of Keywell's busiKegsvell Metals cannot enforce the
noncompete agreements as a tipatty beneficiary.See id.

The Cronimet NDA also does not specifically mention Keywell Metals by resnae
party that the agreement was intended to benefit. It describes a potansattion between
Cronimet and Keywell but does not include any language that would suggest tiestriicBons
by which Cronimet agreed to abide would carry over to alfaser of Keywell's assets.
Although it is possible that the parties contemplated that tHeragrovision of the Cronimet
NDA would bind Cronimet in the event that Keywell's assets were purchased by another
company, this is not reflected in the Croni®A as required by lllinois lawSeeEstate of
Willis v. Kiferbaum Constr. Corp830 N.E.2d 636, 643, 357 Ill. App. 3d 1002, 294 Ill. Dec. 224
(2005) (“lllinois courts require an express provision indicating thady-beneficiary status
because of #nstrong presumption against construing it, and the presumption can only be
overcome by an implication so strong as to be practically an express tieclgraKeywell
Metals hasiot poinedto any express language in the Cronimet NDAvercome the
presumption that Cronimet and Keywell intended the agreement to apply only to them and not to

third parties.See 155 Harbor Drive Condo. Ass’n v. Harbor Point 1568 N.E.2d 365, 375,
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209 1ll. App. 3d 631, 154 Ill. Dec. 365 (1991) (plaintiffs did not carry their burden to
demonstrate that they were third party beneficiaries of contract wheraatanade no reference
to plaintiffs and did not suggest an intent to benefit them). “It is not enough that the tparties
the contract kn[ew], expect[ed], or eviatend[ed] that others [would] benefit” from the hive
provision in the event that a transaction took place not with Cronimet but with anotherhmarty; t
contract “must be undertaken for the [third party’s] direct benefit and the coigedf must
affirmatively make this intention clear.Waterford Condo. Ass’'n v. Dunbar Corg32 N.E.2d
1009, 1011, 104 Ill. App. 3d 371, 60 Ill. Dec. 110 (1982). Because the Cronimet NDA does not
do so, Keywell Metals cannot enforce the no-hire provision of thei@edMNDA as a third
party beneficiary. Thus,this asserted basis for Keywell Metals’ standing also fails.

C. Keywell Metals as Keywell's Successor

Finally, then, the Court must consider whether Keywell Metals may enfogd@ronimet
NDA and the norconpete agreements as the successor to Keywell’s interest in those
agreementsThe bankruptcy court’s sateder specifically provided that Keywell Metals is not
Keywell's successor. The Cronimet Parties argue that this means thatlKdgtets cannot
enforce the agreements as the successor to Keywell's interest in thosecatsekaywell
Metals acknowledges that it is not Keywell's successor but contends that it isidotitie
benefits of the agreements as the successor to Keywell's interesteamtigential information
and trade secrets that it purchased from Keywille Court fails to see the legal relevance of
the distinction Keywell is attempting to draw.

Black’s Law Dictionary defines a “successor in interest” as “[o]ne whovallanothe
in ownership or control of property” and who “retains the same rights as theaboginer, with

no change in substance.” The bankruptcy court has already determined that Késtais! did
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not purchase the Cronimet NDA or the nmympete agreementstime asset purchase agreement,
and so Keywell Metals is not the successor in interest to those agreementsn Nbedhe
successor in interest to those agreements because it succeeded to Keyerel$simits
confidential information and trade secrets. The Cronimet NDA and thearopete
agreements, although intended to protect Keywell’s confidential information aledsearets,
were separate agreements that Keywell entered with the Cronimet Parties tnadrgbthe
protections provided bstatuteor thecommon law. By succeeding to Keywell's interest in its
confidential information and trade secrets, Keywell Metals acquiredgheta enforce these
statutory and common law protections in the event of a breach; it did not also obtaihtthe rig
enforce independent obligations that the Cronimet Parties undertook by way o€tcontra

In those casesited by Keywell Metals or that the Court has fowitere a company
enforced a covenant not to compete as a successor in interest, the company deieddondie
a successor corporatioseeUnisource Worldwide, Inc. v. Carray244 F. Supp. 2d 977, 981—
82 (C.D. lll. Feb. 19, 2003) (noting that defendantsdraeimployment contract witthe
company that later merged with plaintiffhemetallGMBH v. Zr Energy, IngNo. 99 C 4334,
2000 WL 1808568, at *2—3 (N.D. Ill. Dec. 6, 2000) (“A successor corporation in an asset
purchase can enforce confidentiality agreements and covenants not to cometethployee
signed with its predecessor corporation.”). For exampldgxaconb Corp. v. GTW Enterprises,
Inc., which Keywell Metals cites, the plaintiff was considered a successor atgmpracquiring
the covenants not to compete at issue through an asset purchase agreemeaotitibed aona
“defactomerger” of the plaintifindthe prior corporation. 875 F. Supp. 457, 463—64 (N.D. lIl.

1993). Similarly, inMorrison Metalweld Process Corp. v. Valgtite court noted that the
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plaintiff had bought its assets from its predecessor and thus vsasdesssor in intere$t422
N.E.2d 1034, 1035 n.1, 97 Ill. App. 3d 373, 52 Ill. Dec. 825 (198iExe, however, Keywell
Metals admits that it is not Keywell's successor, and thus these cases dopoot issiargument
that it may enforce the Cronimet MCand the norecompete agreements as a successor in
interest.

Because the Court has found that Keywell Metals has no standing to enforce the
agreements at issueder any of the theories assertaki of Keywell Metals’ claims related to
the Cronimet NDAand the norcompete agreements (County/) aredismissed.

I. Tortious Interference and Wrongful Inducement Claim (Count VIII)

To state a claim for tortious interference with contract, Keywell Metals must &llgge
the existence of valid and enforceable contracts between Keywell Metals and Namdanan
Joyce, (2) Cronimet’s awareness of the contracts, (3) Cronimet’s intdrarahanjustified
inducement of a breach of the contracts, (4) Newman and Joyce’s breach of thes;araused
by Cronimet’sconduct, and (5) damageBopkeen v. Whitake®26 N.E.2d 794, 797, 399 IlI.
App. 3d 682, 339 Ill. Dec. 319 (2010). Cronimet argues that the Court should diseniss
tortious interference claim because Keywell Metals cannot enfloeceaneompete agreements
and thus Cronimet cannot have interfered with or induced the breach af@aynents between
Keywell Metals and Newman or JoyckKeywell Metalsagrees that the claim is dependent on
Keywell Metals’ ability to enforce the nescompete agreements. &g Court has found that
Keywell Metals does not have standing to enforce thecoompete agreemeniSronimet could
not have interfered with arggreement between Keywell Metals and Newmaioyce Thus,

Keywell Metals’ claim for tortious interferenc€gunt VIIl) is dismissed

* The agreement being enforgedViorrison had also been assigned to the plaintifforrison, 422
N.E.2d at 1035 n.1.
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[l . Misappropriation of Confidential Information, Unfair Competition, and Unjust
Enrichment Claims (Counts VII and X)

In addition to alleging an ITSA violation, Keywell Metals faiernatively pleaded that
to the extent angonfidential information is determined not to rise to the level of a trade secret,
the Cronimet Parties are liable for misappropriation of confidential infoomatd unfair
competition. Additionally, Keywell Metals claims that the Cronimet Parties haenhunjustly
enriched as a result of their use of Keywell Metals’ trade secrets and caafiddntmation.
The Cronimet Parties argue that these common law claims are preempted bwh&A,
provides that it “is intended to displace conflicting toestitutionary, unfair competition, and
other laws of this State providing civil remedies for misappropriation of a teadets 765 Ill.
Comp. Stat. 1065/8(a). ITSA “abolishes claims other than those based on contragfransin
misappropriated tde secrets, replacing them with claims under the Act itselétny Transp.,
Inc. v. Chy430 F.3d 402, 404 (7th Cir. 2005). But Keywell Metals contends that ITSA’s
preemption provision is not applicable because its claim for misappropriation of ctiafiden
information is for information that does not rise to the level of a trade secret.

There is some dispute as to whether ITSA preemption reaches infornhatios t
technically not considered a trade secret but nonetheless asserted to be cdnfidetgieny
the Seventh Circuit predicted that lllinois courts would find that ITSA does nahptetaims
thatare notdependentn “the existence of competitively significant secret information,” such as
“claims of theft, fraud, and breach of the duty of loyalty that would be sound even if the
customer list were a public recordld. at 405. Some courts have interpreted the ITSA
preemption provision narrowly, finding it only appli@strade secretsSee Miller UK Ltd. v.
Caterpillar Inc, 859 F. Supp. 2d 941, 946 (N.D. Ill. 2012) (“[M]isappropriation of trade secrets

is thus all that the Act preempts. Claims based on common law theories such as unjust
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enrichment or fraudulent inducement as to tradesecrets remain untouched.”). But others
have destbed ITSA preemption andecnys reach more broadlp reach claims founded on
the misappropriation of confidential information, regardless of whether such inf@nmat
gualifies as a trade secret or n8ee Montel Aetnastak, Inc. v. Miess@®8 F. Supp. 2d 694,
719-20 (N.D. Ill. 2014) (“While Plaintiffs are correct that the ITSA does not preeampt
confidential information, they have wholly failed to offer any argumaeattttieir claim is not
based upon misappropriation of confidential informatiorR)C Indus., Inc. v. Haddphlo. 06
C 5734, 2007 WL 2743583, at *3 (N.D. lll. Sept. 10, 2007) (“AHency]sic], the test for a
non-ITSA claim is not whether the plaintiff arguably could have brought an ITé&.c Rather,
the test if whether the plaintiff's claim would lie if the information at issue were non
confidential.”). Most recently, the Seventh Circuit affirmed a districttt®tinding that a
plaintiff’'s quasicontract and unjust enrichment claims were preempted by |ITi&Aewhey
were basedmmisappreriation of information that didiotfall within the statutory definition of
a trade secretSpitz v. Proven Winners N. Am., LLX&9 F.3d 724, 733 (7th Cir. 2014). In
doing so, the court stated th#linois courts have read the preemptivadmage in the ITSA to
cover claims that are essentially claims of trade secret misappropriationylesehe alleged
‘trade secret’ does not fall within the Act’s definitiond.

The Court finds that the situation here closely parallels thapitz for Keywell Metals
has alleged its misappropriatiand unfair competitionlaimsin the alternative to its ITSA
claim. Because the claigaredependent on the existence of confidential information, the Court
agrees with those decisions extending ITSA preemption to cover common law loksed on
misappropriation of confidential information that does not meestétatorydefinition of a trade

secret. See Montel Aetnastak, In®98 F. Supp. 2d at 720 (“Plaintiffs’ common law claims of
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misappropriation of confidential information are preempted by the ITSA bedsipassage of
the ITSA abolished all common law bases for the misuse of secret informatidhC Indus.

2007 WL 2743583, at *3 (claims are not preempted under ITSA only if they “woufdHe
information at issue were non-confidentialyynderHecny Keywell Metals’claims for
misappropriation of confidential information and unfair competiicepreempted, because the
claims would not lie absent the confidentiality of the informati@f. RTC Indus.2007 WL
2743583, at *3 (noting that breach of fiduciary duty claim would be sound regardless of whether
informationhad remained confidentialimilarly, Keywell Metals’ unjust enrichment clain
essentially a claim for restitutienis preempted, regardless of whether the information is found
to be protected under ITSA or merely confidenti&ée Spitz759 F.3d at 733. Thus, CouMHs

and X aredismissed.

V. Civil Conspiracy Claim (Count IX)

The Cronimet Parties argue that thala@wenspiracy claim fails because the underlying
claims related to the Cronimet NDA and roompete agreements fail. Keywell Metals responds
that the civil conspiracy claim encompasses more than just a conspiracycto theeaon-
compete agreements, rbéawy also Newman and Joyce’s alleged breach of fiduciary duties, the
misappropriation of Keywell Metals’ trade secrets and confidential inflemaunfair
competition, and unjust enrichment. To the extent that the claim alleges a conspated to
claims that are being dismissettreach of the nomompete agreements, misappropriation of
confidential information, unfair competition, and unjust enrichmehtse allegations are also
dismissed.

In reply, the Cronimet Parties argue that the remaindéreativil conspiracy claim

should be dismissed because the allegations of a conspiracy are conclusory amdiactyadter
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Newman and Joyce began employment with Cronimet is not actionable as a cgrizxsed on
the intracorporate conspiracy doctrirfgut these arguments cannot be considered because they
were only raised in replyDexia Credit Local v. Roga629 F.3d 612, 625 (7th Cir. 2010)
(“[Alrguments raised for the first time in a reply brief are waived.”hug, the remainder of
Keywell Metals’civil conspiracy claim related to breach of fiduciary duties and trade secret
violations will proceed to discovery.
CONCLUSION

For the foregoing reasons, the Cronimet Parties’ motion to dismiss g@jnted in part
and denied in part. Countd\; VI, VIII, and X are dismissed. Count IX is dismissed to the
extent it is premised on allegatioofsbreach of the Cronimet NDA and the ncompete
agreementsmisappropriation of confidential information, unfair competition, and unjust

enrichment The Conimet Parties are directed to answer the remaining allegations of the Second

(

SARA L. ELLIS
United States District Judge

Amended Counterclaim by November 21, 2014.

Dated:November 7, 2014
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