Liu v. Northwestern University et al Doc. 22

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ANNIE LIU, )
)
Plaintiff, )
) No. 14 C 4993
V. )
) JudgeSara L. Ellis
NORTHWESTERN UNIVERSITY and )

CLIFFORD ZIMMERMAN, an individual, )
)
Defendars. )

OPINION AND ORDER

Annie Liu, a former law student at Northwestern University School of Ifiéend a
fifteen-count complaint again&efendantdNorthwestern University (“Northwestern”) and
Clifford Zimmerman, the Associate DeafiNorthwestern’s.aw School. She mainly alleges
that Defendants violated the Americans with Disabilities Act (“ADA”), 42.0.812101et
seq, and the Rehabilitation Act, 29 U.S.C. § #lkeq. but she asserts various state law claims
as well. Defadants have filed a motion to dismiss [12] with respetiuts claims against
Northwestern for breach of contract (Count XI), against both Defendants for defag@ount
XIII), against Zimmerman for public disclosure of private facts (Count Xévill gainst
Northwestern for tortious interference with contractual relations (Couiit B¥cause Liu has
sufficiently alleged a breach of contrataim with respect to the due process procedures set
forth in Northwestern’s student handbook, that claim may proceed. But because Nertinwest
was under no obligation to conclude its grievance investigation within a certain ftilo, pe
Liu's breach of contract claim on that issue is dismisdéds defamation claim is dismissed
because Zimmerman’s statementhimMay 2, 2013 email are nonactionable opiniorr H

public disclosure of private facts claim is also dismissed because Liu haausiblyl alleged
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that Zimmerman'’s email disclosed any private fa¢tmally, because Liu’s relationship with her
psychatrist was terminable at will, her tortious interference claim is dismissed.
BACKGROUND*

Liu’s Endometriosis Diagnosis and Law School Enrollment

While in college, Livexperiencedjastrointestinal and rectal pain and chronic fatigue.

She had emergensyrgery to excise tumors and was diagnosed with stage IlI/IV endometriosis
Despite her medical issydsdu completed her coursework with appropriate academic
accommodations and graduated from college. Shenbdred at the Manhattan District
Attorney’s Office for sevel years beforgainingadmssion to Northwestern’s Law School.

Liu beganclassest the Law School in fall 2011. During the spring 2012 semester, Liu
provided Northwestern’s Office of Services for Students with DisabiliteSD”) with
documentation of her endometriosis, major depressive disorder, and anxiety. ThpB3&ied
certain accommodationscluding extendetime and an alternative environment for
examinations, extended time forgfass written assignments, ndéking sevices, and
flexibility on attendance and academic deadlinégen with these accommodations, Liu had to
takea medical leave of absence for the spring 2012.td8at she was able &erve as a judicial
extern on the U.S. Court of Appeals for the Ninth Circuit during the summer of 2012 and
returned to the law school for the fall 2012 term, during which she externed on the U.S. Court of

Appeals for the Seventh Circuit.

! The facts in the background section are taken from Liu’s complaint and théattached thereto and
are presumedtue for the purpose of resolving Defendants’ motion to disns® Virnich v. Vorwald
664 F.3d 206, 212 (7th Cir. 201 Local 15, Int’l Bhd. of Elec. Workers, AFL-CIO v. Exelon Cp495
F.3d 779, 782 (7th Cir. 2007A court normally cannot considextrinsic evidence without converting a
motion to dismiss into one for summary judgmeidecker v. Deere & Cp556 F.3d 575, 5883 (7th

Cir. 2009). Where a document is referenced in the complaint and centralst@laims, however, the
Court may consider it in ruling on the motion to dismisk.
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Il. Spring 2013 End-ofSemester Issues

During the spring 2013 semester, Liu had to make use of her SSD accommodations. For
examplejn March 2013, Liu sought treatment at the Northwestern Memorial Hospital
Emergency Department for complications arising from her endometriosihatAime, she
requested an extension on a paper from BsoieJames McMasters. Professor McMasters
consulted with Dean Zimmerman, who did not oppose the request, and thereafter geanted th
extension without requiring documentation.

As the spring 2013 semester neared its end, Liu’s troubles with Defendaetsoca
head. On April 24, 2013, Liu’'s computer malfunctioned, and she brought it to the Apple store to
be examined When she continued to hasemputerproblems thdollowing day, she returned to
the Apple store and wasformedthe computer needed a new logic board and would be kept
overnight. That night.iu experienced sharp pelvic pain and vaginal bleeding. The next
morning, April 26, she scheduled an appointment with Dr. Denise Au, thellonternal
medicine physician at Northwestern Medicat##y Foundation (“NMFF”), and then met with
Dean Zimmerman for a pi@ranged meeting. At that meeting, Liu toldnfmerman about her
computer problems and requested a short delay in her exam schedule until sheaqopbtarc
back. Zimmerman denied Lairequestmaintaining she had to take her first exam on April 29.
Liu did not tell Zimmermarthat she haglaginal bleeding or that she might be experiencing an
endometrial flare, but shaid tell himthat she was not feeling well and would likely becaoline
if she had to study all weekend for her exams.

That afternoonl.iu sawDr. Au, who diagnosed herith an endometrial flare thatso
triggered her irritable bowel syndrome. Dr. Au wrotetter detailing Liu’s conditiorand

supporting the postponement of Liu’'s exams. Liu provided this letter to Zimmerman, who



agreed to postpone Liu’s first exam to May 3, 2013. On April 29, 2013, Liu saw another NMFF
physician Dr. Nancy Dolan, who wrote another letter stating that Liu’s conditiorawtad the
postponement of her exams until after Liu’s symptomscoacpletelyresolved. Despite Dr.

Dolan’s letter Zimmerman sent Liu an email on April 30, copying several others at
Northwestern, setting forth a schedule Liu hacth&etin order to complete her caaesandnot
receive a failing gradeLiu was to takéher first exam on May 3, her other examhday 7, and
complete all other outstanding course work by May 20 at 5:00 gimmerman noted that the
schedule took into account Liu’s representations, medical notes, and existing acaiions,

but he also indicated that Liu must not ask for any further extensions on currently edhedul
exams or assignments.

On May 2, Zimmerman sent an em@garding Liuto twentythree Northwestern faculty
and staff merbers, including six deans of the Law School, some of Liu’s professors, staff
psychologists at Northwestern’s counseling office, the AssistanttBirecSSD, staff of the
Career Strategy Center, Student Services, and Records and Registratiorecacds dif other
academic programs. The email read as follows:

| am working with a student, Annie Liu, who has been
uncooperative, evasive, and not forthcoming in her representations

to law school and University personnel. | have given her an exam
schedule thiasshe must follow.

| write because she has been actively looking for anyone who will
give her a different answer. If she approaches you to meet with
someone other than me, you need to direct her to me or to Rob
Durr (who is cc’'d here). If she asks forexam accommodation,

you need to direct her to me or Rob. If she says it is a medical
emergency, you need to tell her to call 911 or go to the emergency
room.

Ex. B to Compl. Rob Durr is a staff member of Northwestern’s counseling office.



Liu continued to suffer from acute symptoms of endometriogie again saw Dr. Dolan
on May 2 whofoundthatLiu’s condition had not improvedDr. Dolanwrote another letter
recommending that Liu be excused from &eamthe following day. Zimmerman reviewed the
letter and spoke with Dr. Dolan, but he refused to reschedule Liu’'s exam and indicateshat
did not take the exam as schedulglie would receive a failing grade for teatirse. Liu took
the exam the following day despite being in severe pain, angséiea her lowet grade ever
on a final exam Liu also completed her other exas scheduled

Liu still had to submit her outstanding course workZbymerman'’s deadlinef May 20
at 5:00 p.m. Although she had cdeted her papers by thdaeadline she wasinable to submit
them on time.Liu emailed her professors around 4:30 p.m. on May 20 to let them know that
although the papers were completed, she was detained and would not be able to access her
computer on which the papers were saaed sendhem until slightly after 5:00 j. Liu
volunteered to provide timestamps to demonstrate that the papers had not been modifiez afte
5:00 p.m. deadline. Although her professors initially agreed, she later receivedimstinocn
Zimmerman to emaillbher papers directly to him by 5:00 p.m. on May 21. Liu was on her way
to mandatory training at the U.S. Attorney’s Office in New York early on May 24eber, and
so by the time she read Zimmerman’s email, his deadline had passed. Zimniemsentiu
an email on May 23 stating he was giving her failing grades in the thresesdar which she
had failed to submit papers. He indicated those grades would remain until she submitted her
computer for a forensic examination by Northwestern’s IT department. Wheagreed,
Zimmerman added the requirement that she also provide medical documendstoeheie
hospitalization in March 2013. Zimmerman also imposed an enroliment hold on Liu’'s

registration at the Law School, keeping her from enrollingsesifor the upcoming semester.



On May 30, Liureceiveda scholarship from the U.S. Attorney’s Office, which required
her to withdraw from hensnmerpublic interestpracticum course. Although her professor
indicated she could do this without any indication on her transcript, on June 14, Zimmerman
informed Liu that he added a “W” to her transcript because she had withdrawn froautke.
Zimmerman later informed Libe did this to pressure her into meeting with him and producing
the requested medicadcords. Liu sought counsel from others at the University, including
Daniel Rodriguez, the Dean of the Law School, but they were not helgfluimerman sent an
email to Liu advising her to stop seeking counsel from others at the Universitgl, Beat
Rodriguez.Liu then metwith Zimmermanand Professor Maureen Stratton on July 15 and 16
and producedhedical and computer records, as Zimmerman had requesiedsought to have
legal counsel or a representative from SSD present at the meeting, a Zeaguestman refused
Liu allowed Northwestern Law School’s IT staff to examine her computer fdimhed
purpose of determining the timestamps for the three papers she had not submitted on May 20,
which were located in a separate folder on her compinistead of restricting their inspection to
this folder, however, the IT staff conducted a global search of Liu’'s computeh Wiki
demanded be stopped. Zimmerman required Liu to reveal the U.S. Attorney’s Ofitdespah
access to files stored ais computer network and ordered Liu to contact the U.S. Attorney’s
Office’s IT department during the meeting. After the meeting, Zimmerman allowed some of
Liu’s papers to be graded, but Liu still has not received a professor-issued gradashtatded
her courses and has a failing gradene course. Zimmerman also did not remove the hold on

her enrollment.



II. Leave of Absence

On August 9, Liu wrote to Zimmerman to request permission to take a leave afeaabsen
She also informed him that she would be filing a formal grievance with Northwe<a
August 12, Zimmerman responded that to return from a leave of absence, Liu would tiave t
the following: (1) submit hospital records to substantiate her overnight stay in fheahos
March 3 to5 and March 6 to 7, 2013; (2) produce documents to verify her computer crashed on
April 1 and 25, 2013; and (3) allow the Law School’'s IT department to speak diredtltheit
U.S. Attorney’s Office staff to clarify the U.S. Attorney’s Offis@ncryptionpractices.
Zimmerman also suggested that Liu had violated Northwestern’s Code of Conqiuotiaing
false information to Northwestern officials and failing to cooperate withiM@stern officials.

On August 22, 2013, Liu submitted her leave of abséoon, marking “other” as the reason for
her leave. She also delivered additional documentation that she had been in theaymeogen

in March and that she had computer difficulties on March 29 and April 24 and 25. On August
26, Zimmerman informed Lithat the hospital documents were not sufficient and requested a
medical release so that he could speak directly with hospital personnel to vestsyheLiu
refused to sign such a release.

Zimmerman agreed to Liu’s requested leave of absence, ymgif to impose certain
“academic conditions” for her retuas well as indicating that the requested leave was, in part,
for medical reasonsEx. D to Compl. Those conditions were: (1) that Liu provide Zimmerman
with the name of someone at Northwestktemorial Hospital to verify the documents she
submitted regarding her hospital stay in March 2013 and a release for Ziamterspeak with
that person; (2) that Liu provide additional documentation regarding her comglutes in

April 2013; and (3) that Liu provide additional information regarding the encrypter stbher



computer files so as to verify the file properties of the paper she sought tib suben conflict
management class.

In November 2013, Liu informed Zimmerman of her intent to return to the Law School.
Zimmerman, however, denied her request to return, maintaining that she had notccantiplie
the academic conditions he had set forth. He also maintained that because herdbsgraaf
was in part for medical reasons, she was required to obtain medical clearancedturher
Instead of remaining in Chicago, Liu returned home to California, where shenseem
V. Liu’'s Internal Grievance

On September 6, Liu filed a grievance with Northwestern’s Office of Equal @migr
Access (he“OEOA”), alleging Zimmerman discriminated against her based on her digabilit
and gender and that he failed to follow Northwestern’s rules and proceduregas
interviewed by the OEOA and provided a list of potential witnesses to supgardse. The
OEOA'’s grievance procedures provide that “[ijnvestigations will be condustegeditiously
as possible and are usually completed within 30-60 days, though this may vary based on the
availability of witnesses, the scope of investigation, or unforeseen circwasta Compl. 1 189
(alteration in original).The OEOA issueds finding on August 13, 2014.

V. Liu’'s Relationship with Meridian Psychiatric Partners

In early May 2013, Zimmerman or some other Northwestern Law School nefatese
contacted Dr. Flavio Arana, a psychiatrist at Meridian Psychiatric Parti&€lswhom Liu was
seeing while her private psychiatrist, Dr. Elise Rehn, was on materawty.|éDr. Arana was
informed that Liu was not completing her work, that she wtabating her failure to finish her
work to her depression, and that Liu had an emergency appointment with Northwestern’s

counseling office. In late August 2013, Liu attempted to schedule an appointment with Dr



Rehn, who by then had returned from matgrieave. But Liu was told in a voicemail message
that Dr. Rehn was terminating their physicjaatient relationshipLiu attempted to contact Dr.
Rehn again, but she refused to communicate further with Liu.

LEGAL STANDARD

A motion to dismiss under Rule 12(b)(6) challenges the sufficiency of the aotnplat
its merits Fed.R. Civ. P. 12(b)(6)Gibson v. City of Chicag®10 F.2d 1510, 1520 (7th Cir.
1990). In consideringa Rule 2(b)(6) motion to dismiss, the Cowatcepts as true all well
pleaced facts in the plaintif§ complaint and draws all reasonable inferenaes those facts in
the plaintiff's favor. AnchorBank, FSB v. Hofe649 F.3d 610, 614 (7th Cir. 2011). To survive
a Rule 12(b)(6) motion, the complaint must not only provide #ierghnt with fair notice of a
claim’s basis but must also Eeially plausible. Ashcroft v. Igbal556 U.S. 662, 678, 129 S. Ct.
1937, 173 LEd. 2d 868 (2009)see also Bell Atl. Corp. v. TwompB50 U.S. 544, 555, 127 S.
Ct. 1955, 167 LEd. 2d 929 (2007)."A claim has facial plausibility when the plaintiff pleads
factual content that allows the court to draw the reasonable inference thetethezaaht is liable
for the misconduct alleged.Igbal, 556 U.S. at 678.

ANALYSIS

Breach of Contract (Cownt XI)

Liu alleges that Northwestern breaclhiesccontract with Liu by failing to afford her the
due process procedures set forth in its student handbook for suspected violations oftacademi
integrity and violations of the student code of conduct. She also contends that Northweste
breached its contract by failing to promptly investigate or resolve teeagrte she filed with the
OEOA. Northwestern does not dispute that an implied contract can arise out of its student

handbookseeSung Park v. Indiana Univ. Sch. of Dentis#92 F.3d 828, 830 (7th Cir. 2012)



(assuming that plaintiff pleaded the existence of an implied contract arisinfuouversity’s
student handbook and codes of conduct), but contends that Liu has not adequately alleged that
anyapplicable procedures have been breached.

Initially, the Court clarifies that the fact that Liu did not attach tocthraplaint a copy of
all documents that form the basis of her breach of contract claim does not wamassal of
that claim, as Northestern argues. Although 735 Ill. Comp. Stat 5/2-606 requires a plaintiff
proceeding on a claim based on a written instrument to attach that writing toatimg|e¢he
rule is a procedural one that does not apply in federal cMitthell v. United MedSys., IngG.
No. 10 C 6273, 2011 WL 1526985, at *5 (N.D. Ill. Apr. 20, 2011). The Federal Rules of Civil
Procedure do not requieeplaintiff to attach theontract on which a breach of coat claim is
based to her complaint, and so Liu’s attachment of only a portion of the student handbook does
not automatically warrant dismissal of her claiArnold v. Janssen Pharmaceutica, |r¢l5 F.
Supp. 2d 951, 962 (N.D. lll. 2002) (“[F]ederal courts, unlike lllinois state courts, do not require
that criticaldocuments be attached to the complaint.”). Northwesiiembriefly argues that Liu
has not alleged damages or that any breach proximately caused her damageg but thes
arguments arsimilarly meritless and do not deserve further consideration, as Liu has throughout
her complaint set forth the harm she alleges she suffered as a result efdsteth’s failure to
abide by its policies: the inability to continue in her studies at Northwestern coatparable
law school and the attendant difficultiestthave arisen as a result.

Moving to the substance of Liu’s claim, Liu first relies on a portion of the 2012-2013
Northwestern student handbook that provides that, “[ijn all cases involving allegations of a
violation of the standards of academic integrity, the student charged or suspeittedl sha

minimum, be accorded” certain rights as set forth in the handbook. Ex. E to C8hapl.
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acknowledges that she was never formally charged with a violation of acadesgrayribut
contends that she nonetheless was entitled to the rights set forth in the handbook bhecaase s
at a minimum suspected of a violationde factocharged with violationsShe claims these
suspicions ode factocharges are evidenced by, armgmther thingsZimmerman placin@g hold
on her registration and enrollment, imposing failing grades on her transcript, @o&linm
“academic conditions” on her return from her leave of absence that require érpsna
regarding her alleged lack of academic integrity. Northwestern respatdsecause Liu has
never been formally charged with a violation of Northwestern’s standardaddrac integrity,
the due process requirements set forth in the handbook do not apply and there can be no breach.
But because thedirt must at this stageki@ Liu’s allegations as truand draw all inferences in
herfavor, and théanguagen the student handbook on whiciu relies is not precise but rather
could lend itself to Liu’'s interpretation, the Court cannot definitively findwasnotenitled to
additional protections.

Liu also contends that Northwestern breached its contract by failing to promptly
investigate or resolve Liu’s discriminationgvance as required by its polisieAs set forth in
her complaint, Northwestern’s OEOA grievanceqadures provide that “[ijnvestigations will be
conducted as expeditiously as possible and are usually completed within 30-60 days hikough t
may vary based on the availability of witnesses, the scope of investigatiomforeseen
circumstances.” Conhpf 189(alteration in original). Liu alleges that Northwestern failed to

follow this procedure by taking over nine months to investigate her grievancéheBoourt

2 Northwestern also raiséiseargument in reply that Liu’s breach of contract claim fails bexzahe

relies on Northwestern’s generitident handbook instead of the more specific Law School Honor Code,
which Defendantattached tdheir reply but is not mentioned in Liu’s complaint. Because this argument
was only raised in reply, and Liu has not had an opportunity to respond to it, the Gaust bansidered

it but instead has focusedly on whether Liu has stated a claim for breach of contract with respect to
procedures contained in the student handb&se Dexia Credit Local v. Rogas?9 F.3d 612, 625 (7th

Cir. 2010) (“[Alrguments raised for the first time in a reply brief aseved.”).
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agrees with Northwestern that this section of Northwestern’s OEOAagiGevprocedure does
not provide Liu with an enforceable right on which to sue, for it does not set forth a definite
standard by which Northwestern agreed to abide but rather only sets forth &sieinis
intention to complete its investigations in an expeditious maree. Abrams v. lllinois Coll. of
Podiatric Med, 395 N.E.2d 1061, 1065, 77 lll. App. 471, 32 lll. Dec. 680 (1979) (provision in
student handbook providing that “[i]t is desirable that the instructor should periodicaliminf
the student of his progress” and should do so “soon aftetemdexaminations” was “an
expression by the College of an unenforceable expectation which plaintiff did nahbay@ver
to transform into a binding contractual obligation”). The phrasing indicates thavwéstern
expects that some investigations, such as Liu’s, will not be completed within 30 to 6@uxdys
is not definite enough to obligate Northwestern in the event that “unforeseemstiances”
arise or the “scope of the investigation” changesghalbng the investigation. Thus, Liu cannot
proceed on her breach of contract claim with respect tietigeh oftime involved in
investigating her grievance.

Finally, astudent’s breach of contract claim against a priuateersity is treated
somewhat differentlyrbm a typical breach of contract claim, withu required taallegenot
only a breach but also that Northwestern’s conduct was arbitrary, capricious, difaitha
SeitzPartridge v. Loyola Univ. of Chicag®48 N.E.2d 219, 226, 409 Ill. App. 3d 76038.
Dec. 150 (2011)Raethz v. Aurora Uniy805 N.E.2d 696, 699, 346 Ill. App. 3d 728, 282 IIl.
Dec. 77 (2004) (“[1]n the student-university context, a student may have a reondntgdch of
contract when it is alleged an adverse academic decisidserasmade concerning the student
butonlyif that decision was madgbitrarily, capriciously, or in bad faitif). Generally, “a

court may not override the academic decision of a university ‘unless it is subktargial
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departure from accepted academorms as to demonstrate that the person or committee
responsible did not actually exercise professional judgmeR&éthz 805 N.E.2d at 699
(quotingRegents of the Univ. of Michigan v. Ewidg4 U.S. 214, 225, 106 S. Ct. 507, 88 L. Ed.
2d 523 (1985)). Northwestern argues that Liu has not alleged facts to support her conclusory
assertion that Northwestern’s failure to abide by the student handbook weaes yaebitt

capricious. Taking the entirety of Liu’s allegations as true, howeughds sufficently alleged

that Northwestern departed from accepted academic norms in its treatmerivyplasing
unreasonable “academic conditions” on her return from a leave of absence thattamount
charges of academic dishonesty without allowing her accelss frdcedures set forth in the
student handbook to challenge such charges. Thus, the Court will allow Liu to proceed on her
remainingbreach of contract claimSee O’Driscoll v. Argosy UnivNo. 12 C 10164, 2014 WL
714023, at *2-3 (N.D. Ill. Feb. 25, 201@llowing breach of contract claim to proceed against
university where plaintiff had alleged that she had been retaliated agairegpdrting

inappropriate conduct and that she had been terminated from her academic program based on
false statements made by her advisor).

I. Defamation (Count XIII)

In order to state a defamation claim, Liu must allege that (1) Zimmerman made a fals
statement about Liu, (Zimmerman made an unprivileged publication of the statement to a third
party, and (3) the publication of the statement caused damage t6dlaia Tech., LLC v.

Specialty Publ'g C0.852 N.E.2d 825, 839, 221 IIl. 2d 558, 304 Ill. Dec. 369 (20@@\eral
categories of statements are considered defampagorse including, as relevant here, “words
that impute a person is unable to perform or lacks integrity in performing herenpisyment

duties” and “words that impute a person lacks ability or otherwise prejudices itha pe her
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or his profession.”ld. If a statement is defamatopgr se damages are presumed, b if
statement is not defamatqgogr se Liu may still recover for defamatigrer quodbut must plead
“extrinsic facts to demonstrate that the statement has a defamatory meaning” aslde‘that
sustained actual damage of a pecuniary natuBeyson v. News Am. Publ’ns, In672 N.E.2d
1207, 1214, 174 1ll. 2d 77, 220 lll. Dec. 195 (1996).

Liu claims thaZimmermanmade the following defamatory statemeintéis May 2,
2013 email: (1) Liu “has been uncooperative, evasive, and not forthcoming in heenégtieas
to law school and University personnel;” and (2) “I have given her an exam seliegaiuthe
must follow .. . she has been actively looking for anyone who will give her a different answer.”
Compl.  96. Liu contersdthat these statements are capable of only one construction, namely
that she is a liar and fabricated symptoms of her endometriosis in an attempirto obta
unwarranted extensions of her exam schedule. Defendants respond that Zimmerman’s
statements are hactionable because they are protected expressions of opinion or otherwise
capable of innocent construction. They also argue that Liu cannot recover fortttaigaase
because she does not belong to the legal profession and the comoneotselat¢o herstatus
as an employee. Defendafsther contend that Liu has failed to adequately plead a claim for
defamatiorper quodbecause she has not alleged extrinsic facts to show how the statements are
defamatory nor has she alleged special damages.

A statement is not actionable if it involves an assertion of an opinion and not a fact.
Moriarty v. Greenge732 N.E.2d 730, 740-41, 315 Ill. App. 3d 225, 247 Ill. Dec. 675 (2000).
This applies both to defamatiper seandper quodclaims. Id.; see also iHon v. Breaking
Media, LLG --- F. Supp. 3d---, 2014 WL 6845866, at *13 n.26 (N.D. Ill. Dec. 4, 2014) (noting

that defamatiomer quodclaims would fail to the extent statements were fotanide opinion

14



under defamatioper seanalysis)Artunduaga v. Univ. of Chicago Med. GtNo. 12 C 8733,

2013 WL 2151685, at *3 (N.D. lll. May 16, 2013) (“[T]he overarching problem with Plaintiff’s
defamation claims, bother seandper quod is that the statements, while perhaps defamatory,
are nevertheless nactiorable statements of opinion.”). Whether a statement is one of opinion
or factis a question of lawMadison v. Frazier539 F.3d 646, 654 (7th Cir. 2008n

determining whether the statement presents a fact or an opinion, the Coutesghsivhether

the words have a precise and readily understood meaningh€®)erthe context negates the
impression that the speaker intended to convey a fact, and (3) winetls¢stement can be
objectively verified. Hadley v. Dog12 N.E.3d 75, 87, 2014 IL App (2d) 130489, 382 IIl. Dec.
75 (2014).

Determining whether a statement is fact or opinion often depends on whether the
appropriate factual context is provided. For exampl&cimvarelli v. CBS, Incthe plaintiff
claimed that defendant’s statement iBOasecond promotional advertisement that the plaintiff
was “cheating the city” was defamatory76 N.E.2d 693, 697, 333 Ill. App. 3d 755, 267 Ill.

Dec. 321 (2002). But the court found that the statement was not actionable because it lacked
factual contgt. Id. at 699 (“Ms. Zekman did not explain the evidence that she was referring to,
nor did she state why she thought Mr. Schivarelli was cheating the city, how bheating the
city, or even what she meant by the term ‘cheating.”). Similarlipuhinskyv. United Airlines
Master Executive Councithe statement that the plaintiff was a “crook” was not actionable
because it was a general statement made without factual canteitcould not be assumed that
all who heard the statement were awarthefcontext behind it. 708 N.E.2d 441, 43Q3 Ill.

App. 3d 317, 236 lll. Dec. 855 (199@)T]his general statement, in the absence of factual

context, is a statement of opinion, not objectively verifiable and devoid of factuahttnte
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And in Hopewell v. Vitullo, the court found the phrase “fired because of incompetence” to be
nonactionable opinion because it was “too broad, conclusory, and subjective to be objectively
verifiable.” 701 N.E.2d 99, 104, 299 Ill. App. 3d 513, 233 Ill. Dec. 456 (1998). The court noted
that “[a]lthough the public might infer undisclosed and unassumed facts that support [the
defendant’s] opinion, the statement is so ambiguous and indefinite that any infacgbfeow

from numerous possible facts that might conceivably support the conclusion thetffplaas
‘incompetent.” Id. By contrast, courts have found statements actionable \aHaotual basis

has been provided for the stateme®ée, e.gMcDaniel v. Loyola Univ. Med. CtrNo. 13¢ev-
06500, 2014 WL 4269126, at *13 (N.D. Ill. Aug. 28, 2014) (distinguiskiogewelland finding
thata statement that plaintiff was a poor candidate was linked to his test scoresi[ipgjsthe
context and factual basis missingHopewell); Solaig 852 N.E.2d at 841 (stateent in letter

that patent was “essentially worthless” was actionable when read in context bbedegtert

“not only places a value on the patent, but bases this value on an informed reading ehthe pat
by the industry veteran”Kumaran v. Brotman617 N.E.2d 191, 195, 200, 247 lll. App. 3d 216,
186 Ill. Dec. 952 (1993) (defendant accused plaintiff of “working a scam” g filinwarranted
suits for settlement mongywhich “concerned plaintiff's conduct and his character” and
“suggests that [the article] was factyal”

Here, Zimmerman'sllegedly defamatory statemeiat® like those found not to be
actionablebecause they cannot be objectively verified. Although Liu contends that the
statementsuggest that she whang regarding her need for @@ammodations and her medical
condition, any factual context for the link Liu draws issmg. Liu’s medical condition was not
mentioned in theraail, nor was the fact that she was entitled to or neadedmmodations.

Like in Schivarelli Zimmerman did not explain the basis for his opinion that Liu was being
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uncooperative, evasive, and not forthcomige Schivarelli776 N.E.2d at 699. Although
Zimmermanmentioredthat Liu mustfollow the exam schedule he hgiden her, it is not clear
that theallegedly evasive and not forthcomingpresentations were tied specifically to the exam
schedule, and thus an attempt to prove or disprove Zimmerman'’s statement cou&hentail
“endless analysis of each and every fact connected with” Liu’s statemenisriteigian and

other Northwestern personndfiopewel] 701 N.E.2d at 104Thus, without more,

Zimmerman’s statements that Liu was being “uncooperative, evasive, afmithobming” and
“actively looking for anyone who will give her a different answer” are tgerpinions that

cannot be objectively verified.iu’s defamation claim is dismissed.

1. Public Disclosure of Private Facts (Count XIV)

In order to state a claim for public disclosure of private facts, Liu must &llEpe
publicity was given to the disclosure of private facts; (2) the facts weagand not public
facts; and (3) the matter made public would be highly offensive to a reasonable’pers
Johnson v. Kmart Corp723 N.E.2d 1192, 1197, 311 Ill. App. 3d 573, 243 Ill. Dec. 591 (2000).
Liu contends that Zimmerman’s May 2, 2013 email disclosed information protected by the
Health Insurance Portability and Accountability Act of 1996 (“HIPAA”) andllimeis Mental
Health and Developmental Disabilities Confidentiality gtlinois Mental Health Act”).
Specifically, she contends that the email disclosed that she had a medicabndoditvhich she
was seeking academic accommodations. Zimmesranail did not state that Liu wauffering
from endometriosis or that she haatained certa accommodations from the SSD. Nor does
Liu suggest any other basis by which information protected by HIPAA or theisliMental
Health Act was disclosed in the email. Rob Dardle wa left unstated and his mention cannot

be plausibly construed to suggest that Liu had medical conditions requiring psycttantion.
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And although the emadlid suggest that Liwas seeking exam accommodations, the reason for
those accommodationgas left unsaid. Nor can Zimmerman’s suggestion as to what should be
done if Liu told one of the recipients of the email that she was suffering froedecal

emergency be read as disclosing that Liu suffers from endometriosis, sugtpestion in and of
itself did not disclose any information regarding Liu’s protected informatidnus,Tbecause Liu
has not plausibly alleged that the email disclosed private facts, Liu’s jgiisslosure of private
facts claim is dismissed.

V. Tortious Interference with Contract (Count XV)

Finally, Liu alleges that Northwestern tortiously interfered with the contractual
relationship she had with her private psychiatrist, Dr. Rehn. To state a claortifous
interference with contract, Liu must allege (1) the existence of a validrdatteable contract
between Liu and DiRehn;(2) Northwestern’s awareness of the contré®} Northwestern’s
intentional and unjustified inducement of a breach of the contract; (4) Dr. Rehn’s bfdhe
contract, aused by Northwestern’s conduct; and (5) damabegpkeen v. Whitake®26 N.E.2d
794, 797, 399 Ill. App. 3d 682, 339 Ill. Dec. 319 (201Rprthwestern argues that Liu’s claim
should be dismissed with prejudice because Liu cannot recover for tortiousrémeefevith a
physicianpatient relationship.

lllinois considers the physicigoatient relationship to be terminable at wilaf v.
Christie Clinic Ass’n558 N.E.2d 610, 614, 200 Ill. App. 3d 191, 146 Ill. Dec. 647 (1990)
(“Unlike the right to receive benefits of a contract, the right to engage ipsec@mnpatient
relationships not absolute but is instead terminable at Will Although Liu contends that the
psychiatristpatient relationship deserves greater protection than the typical pimysatient

relationship, she cites no lllinois case—and the Court has been unable to find angugtiests
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that the psychiatrigbatient relationship may not be termirchéd will. Theethical standardksiu
cites do not change this conclusion.

Because the physicigmatient relationship is terminable at willpkintiff cannot stata
claim for tortious interference with contract for the alleged inducement cértiméntation of such
a relationship.Ctr. for Dermatology & Skin Cancer, Ltd. v. Humana Ins.,Cm. 11 C 6837,
2012 WL 473133, at *2-3 (N.D. lll. Feb. 8, 2012) (dismisgorgous interference with contract
claim where doctor alleged insurance company induced cancellation of conitagiatvents
that were terminable at willDlaf, 558 N.E.2d at 614 (affirming judgment for defendants on
tortious interference with contclaim where doctor did not have enforceable contract with his
patients) “Under lllinois law, a defendant’s inducement of the cancellation of aullatentract
constitutes at most interference with a prospective economic advantageerfetence wh
contractual relations.Cody v. Harris 409 F.3d 853, 859 (7th Cir. 2005) (alteration omitted)
(internal quotation marks omitted) (citation omitte@ut here, Liu has not pleaded tortious
interference witlprospective economic advantage. Becaus®i$ law precludes her from

recovering on a tortious interference with contract theory, that claim is disinisse
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CONCLUSION
For the foregoing reasons, Defendants’ motion to dismiss [12] is granted anga
denied in part. Count Xl is dismissed hvirejudice with respect to Northwestern’s failure to
promptly investigate and resolve Liu's grievance. Cewtfitl andXV aredismissed with

prejudice. Count XIV is dismissed without prejudice. Defendants are given until February 2,

(

SARA L. ELLIS
United States District Judge

2015to answer theemaining allegations of the complaint.

Dated: January 2015

20



