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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

WILLIAM RICHTER,
Plaintiff, 14C 6480
VS. JudgeGaryFeinerman

WEXFORD HEALTH SOURCES, INC., SALEH
OBAISI, M.D., and ANNHUNDLEY DAVIS, M.D.,

N N N N N N N N N N N

Defendant.

M EMORANDUM OPINION AND ORDER

William Richterfiled this suit under 42 U.S.C. § 1988ainstDr. Saleh ObaisiDr. Ann
Hundley Davis, and Wexford Health Sources,., alleging deliberate indérence to his medical
needsn violation of the Eighth Amendment. Doc. Bhecourt recruited counsel, who has
performed ablypnRichter’s behalf.Doc. 5 (Darrah, J.). Discovery has closed, and a jury trial
is set forlNovember 13, 2017. Docs. 49, 58. Defendants have moved for summary judgment.
Doc. 60. The motion is granted in part and denied in part.

Background

The following facts are stated as favorably to Ricatepermitted by the record and
Local Rule 56.1.See Woods v. City of Berwy803 F.3d 865, 867 (7th Cir. 2019n
considering Defendants’ motion, the court must assume the truth of those facts, but does not
vouch for them.See Arroyo Wolvo Grp. N. Am.805 F.3d 278, 281 (7th Cir. 2015).

Richter,an inmate in the lIllinois Department of Corrections (“IDOGAgs houseadt all
relevant times at Stateville Correctional Center. Doc. 62latWexford contracts with IDOC

to provide medical services to inmates at Statevitleat 2. Dr. Obaisi igmployed by
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Wexford and serves as Stateville¥Xedical director.ld. at §3. Dr. Davis wasemployed by
Wexford as a physician at Statevilliel. at 14.

Richter was involved in a workplace accident prior to his incarceration thairfewith
chronic back pain, and he also has a herniated disc of unknown ddgat.{8. To address
these maladies, Richteok several narcotic pain medications on a daily blasfere being
incarcerated Id. at 110. In June 2011afterbeingincarcerated, he deloped swelling and
discomfort in his left testicleg condition latediagnosed as a hydrocelkl. at 112. A
hydrocele is dquid-filled cyst thatcancause discomfortld. at 43. Hydroceles do not pose a
healthrisk if left untreated Ibid.

Dr. Obaisi first saw Richter on August 17, 2014d. at J41. Richter complained of
lower back painandDr. Obasi noted the existence of the hydrocelleid. Dr. Obaisi
discontinued Richter’s narcotic regim@onsisting of Ultramid. at 39), and instal prescribed
Motrin, Robaxin, and Neurotonin (a nheurogenic pain medication)aksodnjected a longcting
steroid, Depomedrolld. at145-46. Richter submittedgrievancecomplaining that thisew
regimen was inadequate and thankeded a special pillow, shoes, and pads to treat his chronic
pain. Id. at 747.

Dr. Obaisi saw Richter again on October 31, 2012; the hydrocele did not come up, but
Richter continued to complain of back paid. at 49. Dr. Obaisi renewed the Motrin
prescription and added two doses of Tylerbld. Richterthensubmited another grievance,
again complaining that the treatment was inadequate for his backigaat.| 51.

On May 17, 2013, Richter saw Dr. Davis for the first tingk. at 52. Rchterdid not
mention back pain, but instead complained of lower abdominal fgach. Dr. Davis examined

Richter and found swelling of his left testicle, which she determined did not amsea fiernia



but instead was a case of orchitis, an inflammatory condition that may bextestsegth a
hydrocele.ld. at | 52-53. To address any possible infect@n,Davis prescribed an antibiotic.
Id. at 54.

Shortly thereafterRichter sawDr. Davis again.ld. at 155. Richter again complained of
testicdar pain, andr. Davis detected the hydrocele, which swelling had prevdmgeérom
seeang at their first appointmentld. at 56. Dr. Davisdiagnosed Richtewith testicular pain
secondary to the hydrocele and prescribed Tylenoldt3at §57. After this visit,Dr. Davis’s
role in Richter’s treatment was limited to renewing jiescriptionsld. at 171-72, 74, 76, 78.

On May 29, Richter returned to Dr. Obaisi, again complaining of abdominal pain, but not
back pain Id. at 158. Dr. Obaisi confirmed the presence of the hydrocele and ruled out prostate
issues, and then modified Richter’s prescription regimen and ordered an ultrasoundand othe
testsonthe hydrocele ld. at ] 58-59. On June 11, Richter saw Dr. Obaisi again, complaining
of stomach pain and low back pain, but nothilgted to the hydroceldd. at 60.

On June 19, Richter underwent an ultrasound of his scrotinat 163. Although the
radiologist who evaluated the ultrasoueg@orted that the hydrocele was likely “sedary to
epididymitis,” Dr. Obaisi disagreed on the ground that prior ultrasounds of Richter’s scrotum
revealed nandication of infection.ld. at 1163-64. Based on this, as well astbe fact that Dr.
Davis’s antibiotic treatment had ruledt infection, Dr. Obaisi concladl that the hydrocele was
not secondary to infectiorid. at 64.

From that point until M@ 16, 2016, Richter had twelve more appointments with Dr.
Obaisi,where he raised variety of complaints at different timescluding hip pain, numbness,
and oral pain, as well as back paimd the hydroceleld. at 65, 67, 70, 75, 87, 89, 91, 94-95,

97-98. At one appointment, Dr. Obaisi offered to aspirate (drain with a syringe)diteeélg,



but Richter reported that the pain was ‘lgpeat” and thus declined thaaeatment.Id. at §75.
In addition, at various points during Richter’s time at Stateville, Dr. Obaisived or modified
his pain prescriptionsld. at 1173, 79, 82, 88, 92.

Although both sideagree that Richter i®rat least may beg “candidate for surgery” to
treat his lack pain, Doc. 74 at | 11, they disagree over wh&heDbaisi referred Richter for
offsite evaluation andreatment Dr. Obaisi testified in his deposition that he offered to refer
Richter foranoffsite evaluatiorof his back painDoc. 62at {1 24, 27 (Richter disputes
Defendants’ characterization of Dr. Obaisi’s testimony, Doc. 72 at 2 27, but nestiheony
itself, so the court wiltonsider the testimony By contrastRichter testifed at his deposition
thatDr. Obaisidid not offer such a referral. Doc. 72 at 6 { 6.

Discussion

The Eighth Amendment entitles prisoners to “adequate medical chkrison v.
Doughty 433 F.3d 1001, 1013 (7th Cir. 20086¢e alsd-orbes v. Edgarl12 F.3d 262, 267 (7th
Cir. 1997) (“Under the Eighth Amendment, [the plaintiff] is not entitled to demand speart.
She is not entitled to the best care possible. She is entitled to reasonablesieanget a
substantial risk of serious harm to her.”). To prevail on his claim adaiasDbaisi and Davis,
Richter must show that they “display[ed] deliberate indifference to ausemedical need.”
Thomas v. Cook Cnty. ShersflDep’t 604 F.3d 293, 301 (7th Cir. 2018ge also Estelle v.
Gambe, 429 U.S. 97, 104 (1976). Deliberate indifference has an objective element, that
Richter'smedical conditiorwas“objectively serious,” and a subjective element, that Defendants
“acted with a sufficiently culpable state of mind” in that they had “subjectioa/latge of the

risk to [Richter’'s] health and ..disregard[ed] that risk. Thomas 604 F.3d at 301.



“An objectively serious medical condition is one that has been diagnosed by a physicia
as mandating treatment or one that is so obvious that even a lay person would peroceigd the
for a doctor’s attention.'Gayton v. McCoy593 F.3d 610, 620 (7th Cir. 2010) (internal
guotation marks omitted). “A medical condition need not be life-threatening to be serious
rather, it could be a condition that would result in further significant injury or unraegesssd
wanton infliction of pain if not treated.Ibid.; seealsoReedv. McBride 178 F.3d 849, 852-53
(7th Cir. 1999).

The subjective elemengquires the plaintiff tdshow that the official acted i the
requisite culpable state of mindhis inquiry has two component$he official must have
subjective knowledge of the risk to the inmatkéalth, and the official also must disregard that
risk.” Gayton 593 F.3d at 620 (internal quatat marks and citation omittedjee also Gevas v.
McLaughlin 798 F.3d 475, 480 (7th Cir. 2015) (“[T]he subjective prong of diberate
indifference claim ..requires that the official must have actual, and not merely constructive,
knowledge of the risk in order to be held liable ... .”) plaintiff “need not present direct
evidence of the officia$ state of mindWhether a prison official had the requisite knowledge of
a substantial risk is a question of fact subject to demonstration in the usual waygkngcl
inference from circumstantial evidenceGevas 798 F.3d at 480 (internal quotation marks
omitted);see also Borello. Allison 446 F.3d 742, 747-48 (7th Cir. 200B)sher v. Lovejoy
414 F.3d 659, 662 (7th Cir. 2005).

The court examines thetality of the medical care to determine whether the prisoner
suffered “the unnecessary and wanton infliction of pain proscribed by the Eigtehdinent.”
Gamble 429 U.Sat 103 (internal quotation marks and citation omittesbealsoWalker v.

Peters 233 F.3d 494, 501 (7th Cir. 200@pame) Gutierrez v. Petersl11 F.3d 1364, 1374-75



(7th Cir. 1997 same) The fact that a prisoner has received some medical treatment does not
necessarily defeat his claim, because deliberate indifference to a seeidigal need can be
manifested by blatantly inappropriatetreatmentiikely to seriously aggravate his condition,”
Greeno v. Daley414 F.3d 645, 654 (7th Cir. 200@)ternal quotation marks omitted)r by
“woefully inadequate actighReed 178 F.3cat 854 That said, isolated incidents of delay,
medical malpractice, andere disagreement with a doctor’'s medical judgment doseto the
level of deliberate indifferenceSee Berry v. Petermafi04 F.3d 435, 441 (7th Cir. 2010);
Walker, 233 F.3cat 501, Gutierrez 111 F.3dat 1375.
l. Hydrocele Claim

Richter’'s hydrocele caused hsrgnificant pain, and Wexford medical staff felt that the
pain warranted treatment, so the court will assumeriesenpurposes that the hydrocele was an
objectively seilous medical condition. Stilthe summary judgment record would not allow a
reasonable jury to find th&lrs. Obaisi and Davis consciously disregarded that condition.

The record indisputably shows that both doctors consistently treated the hydnaotcele a
did soreasonaly. Doc. 62at 1141-42, 52-54, 56-60, 63-64, 75. The record also shows that
most hydroceles pose no health risk other than pain and discomfort, and that Richtecelbyd
fell into this categoryld. at 1157, 64. As a result, the appr@te treatment wasatchful
waiting and pain management, and, if desired, aspiration to drain the hydrocelés thaatxact
course of treatment the doctors pursued. More serious conditions were ruled out through test
Richter had regular oppminities to seek medical attention to monitor the hydrocele, he received
pain management treatment, and he was offered (but declined) aspiration. Simplgrpus, t
no record evidence indicating that Dr. Obaisi, Dr. Davis, or any other Wexfordysaplo

pursued amappropriate course of treatment, let alomdagantly inappropriate course of



treatment Given this recordRichtercannotsatisfy the subjective elemenithis deliberate
indifferenceclaim. See Chambers v. Mitche#f09 F. App’'x 587, 59%7th Cir.2013) (affirming
summary judgment where tpeisoner‘failed to present evidence from which a jury might
reasonably infer that [th#efendants] disregarded his serious medical neeldst)es v.
Schrubbe451 F. App’x 585, 587 (7th Cir. 201same where theprisoner‘produced no
evidence showing that the nurses knowingly disregarded a serious medical condiitiaims
v. Guzman346 F. App’x 102, 105-06 (7th Cir. 2009) (rejectangrisoners claims due to lsi
failure to show that “a statofficial was deliberately, that is subjectively, indifferent” to his
medical needsPuckworth v. Ahmadb32 F.3d 675, 68@7th Cir.2008) (affirming summary
judgment where “there [was] no evidence that [the defendants] knew of and disiaparde
[plaintiff’ s] risk of cancer”).

When extraneous facts are boiled away, Richter’'s complaint comes down to a
disagreenent concerning pain management: he would have preferred different medicBiibns.
“mere disagreement with a doctor’s medical judgment” is not enough to demonsitateatke|
indifference Berry, 604 F.3d at 445andRichter has addied no competent evidence that the
medication he received was so medically inappropriate as to amount to delihdiféeecince.
Prison medicaprovidersare permittd to make independent clinical decisions, and where, as
here, a prisoner fails to adduce evidence that treatment decisions departecépt@cac
professional judgment,deliberate indifference claim failsSeeHolloway v. Delaware Cnty.
Sheiff, 700 F.3d 1063, 1074 (7th Cir. 201)T{he prison physician, as the inmate’s acting
primary cae doctor, is free to make his own, independent medical determination as to the
necessity of certain treatments or medications, so long as the determméatsed on the

physician’s professional judgment and does not go against accepted profesarataats.”);



see also idat 1073 (“[The plaintiff] did not present any evidence to show that [the physician]'s
decision not to prescribe [a narcotic] was a substantial departure fromeacpegfessional
standards.”).Accordingly, summary judgment is gradtto Defendants ahe hydrocelelaim.

. Back Injury Claim

Richter’s back injury claim has to components: objections to his prescnipéditation
regimen and objections t®r. Obaisi’'sallegedfailure to refer him to an offsiteeatment
provider. As to the former, Dr. Obaisi is entitled to summary judgni@nthe samereasons
summary judgment was granted on liyelroceleclaim. Richter complained of pain and was
treated withpain medication; while he contenthat he medication was inappropiea—he
would have preferred narcotieshe points to no record evidence supporting that charje
own testimony, if credited, establesthat he remains in pain even after receiving pain
medication, but it does not follow from this that Dr. Obaisi’s tresatt was incorrect, let alone so
outside the bounds of accepted professional standards as to amount to deliberate irdifferenc
See idat 1074.

The same cannot be saidtbé offsite treatment issuy@sa material faatal disputeexists
as to whether Dr. Obaisi offered to refer Richter for duestment. Defendants argue that the
court should not consider Richter’s testimony concerning the conversation he in&a.wit
Obaisiregarding outside treatmentestimony in which he dead that Dr. Obaisbffered the
referral—because he lacked foundation to testify alipgpecifially, Defendants contend that
becausdrichter could not identify when and where the conversation occurred, he cannot testify
to its contents Doc. 74at §5-6. Defendants are wron&ichter’s testimonyeflectswho
participated in the conversation (he and Dr. Obaisi), where it took place (Statevilleuashdyr
when(at some point during the relevant time period, though he caterdify the particular

appointment). Althougla jury maydiscreditRichter’s accountiue to hs vagueness about when



theconversatioriook place, it mighteasonably believe him, and Higlure to remembecertain
conversational details is not so extreme as to render the testimony inadmiSe#el. Credit

Corp. v. Legion Ins. Cp265 F.3d 630, 637-38 (7th Cir. 2001M¢EPhersn also suggests that
Holsworth’s testimony about the conference call is inadmissible beétlseorth did not

testify to a ‘foundation,” which McPlgon insists entails specific testimony regarding the names
of the participants and the date of the conversatut.no rule of evidence requires a
‘foundation’; ‘foundation’is simply a loose term for preliminary questions designed to establish
that evidence is admissible. Though Holswortts testimony regarding the identity of the A.l.
Credit representative and the date of the conversation was inexact, it was specditten
demonstrate the conversatisr@ccurrence and relevance.”)

Sothe parties presehivo competing versions ofie facts regarding thmutside treatment
issue Richtertestified that @hough Dr. Obaisi believed him to bg@atentialcandidate for
surgery—that much is undisputed—he did not diferefer Richter foanoutside evaluation that
couldhave led to such treatmenbDoc. 72at6 § 6. Dr. Obaisi, by contrasgstifiedthat hedid
offer this option andhat Richter either ignored @r misunderstood whatas being offered
Doc.62 24, 27. Btermining whit version is coect will require assessirgedibility, and
such assessments are within the sole province of the factfinder at trial, not trencswmnmary
judgment. See Anderson v. Liberty Lobby, In&77 U.S. 242, 255 (1986) (“Credibility
determin&ions, the weighing of the evidence, and the drawing of legitimate infereocesie
facts are jury fuations, not those of a judge ... ruling on a motion for summary judgmery, ...
Arroyo, 805 F.3d at 28(‘[M]aterial factual issues ... should be resohagdrial.”).

At this point, then, the couniust assumthat Dr. Obaisi knew Richter was a candidate

for surgical treatmerfbr his back painyetdid not refer him to an outside specialist who could



have evaluated hino determine if such treatment wagpropriate The question then becomes
whether this is sufficierfor a reasonable jurty find that Dr. Obaisi was deliberately indifferent
to Richter's medical needsThe answer is yesl'he parties agree thBr. Obaisi was aware of
Richter’s back pain and that he was a candidate for surgical intervesugubjective awareness
was presentAnd Dr. Obaisi’s (alleged) failure to offer an outside referral, deggitbeing
medically appropriateaises aermissiblemference of conscious disregargeePetties v.
Carter, 836 F.3d 722, 733 (7th Cir. 2016) (en banc) (finding a genuine questiodeliberate
indifference where the physician knew a certain treatment hadreeemmended for the
inmate, but declined to order it).
1. Denial of Medication Claim

Richteralso complains aihedicationssuesunrelatedto hishydrocele or back pain
Richter testifiedat his deposition that “while he is receiving the same medications, sometimes
they are stopped for 20, 30, 50, or 100 days. There has beensmstency.” Doc. 72 at 7 § 9.

Denyingmedicationto an inmatevithout causenayviolate the Eighth Amendmentee
Holloway, 700 F.3d at 1074 (noting that a prison guard’s refusal to administer prescribed
medication gives rise to a deliberate indiffererlaim);Ralston v. McGoverril67 F.3d 1160,
1161-62 (7th Cir. 1999kme). The problem for Richter is that even if he was at some point
arbitrarily denied prescribadedicationshe has not shown how Drs. Obaisi &alis were
involved in the denialDeliberate indifference requires “actual knowledge of an impending
harm,” Santiago v. Walls599 F.3d 749, 756 (7th Cir. 2010), and “personal involvement in the
alleged constitutional deprivation?almer v. Marion County327 F.3d 588, 594 (7th Cir. 2003).
All the record evidence supports the conclusion that Drs. Obaisi and Davis regerarhed

Richters prescriptions, and no evidence suggests that eitherharble in ensuring that Richter
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actuallyreceivedthe prescribednedications. Absenng evidenceshowing that Drs. Obaisi or
Davis played a role in ensuring that he received his medications, Richter causatdoon
against them on this claim
V. ClaimsAgainst Wexford
Wexfordis considered a municipality under § 1983 and therefanaa be held
vicariously liablefor its employeestonduct. See Shields v. Ill. Dep’t of Cori746 F.3d 782,
790 (7th Cir. 2014) (“In a number of decisions sidmnell, our court has applied tivdonell
standard to private corporations.”). Accordindiychter must show that Wexford had a “policy
or custom ... that] inflict[ed] the injury ...[and was] the moving force of the constitutional
violation” he suffered.Monell v. Dept of Soc. Servs. of City of W, 436 U.S. 658, 694 (1978).
Richterdoes not point to any evidence indicating that Wexford has a policy or custom of
denying ofSitemedical treatment wheraedicallyappropriateor of preventing the
administration of prescription drugs. Indeed, Richter does not even respond to Wexford’s
arguments for summary judgmettius forfeiting his claims against Wexfor8ee Nichols.v
Mich. City Plant Planning Dep/t755 F.3d 594, 600 (7th Cir. 2014) (“The non-moving party
waives any arguments that warot raised in [a] response.”); G & S Holdngs LLC v. Cont’
Cas. Co0, 697 F.3d 534, 538 (7th Cir. 2012) (“We have repeatedly held that a party waives an
argument by failing to make it before the district courMjite v. Wis. Dep’of Corr., 434 F.3d
1031, 1038 (7th Cir. 2006) (“By failing to raise [an argument] in his brief opposing summary
judgment, [the nomovant] lost he opportunity to urge it in ... the district court.”).

Wexfordthereforeis entitled to summary judgment on the claims against it.

11



Conclusion

Defendants’ summary judgmemiotion is granted in part and denied in pdyefendants
are grantegdummary judgment on theydrocele claimthe portion of the back pain claim
pertaining to the medication regimen, the other administration of medication al@irthea
claims against Wdrrd. Because Richter’s only claim against Dr. Davis pertains to the
hydrocele, she is dismissed from this slitng with Wexford.This case will proceed to trial on
Richters claim thatDr. Obaisi acted with didderate indifference to &imedical needsy failing
to refer himto an offsite provider to evaluate surgical options for his back pain.

Gt

United States District Judge

June 29, 2017
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