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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

UNITED STATES OF AMERICA, No. 14 C 6537

V. Judge Virginia M. Kendall

JOHN WALSH,

N N N N N N N N N

MEMORANDUM OPINION AND ORDER

Petitioner John Walsasks the Court to vacate, set aside, or correct his sentence under 28
U.S.C. § 2255. (Dkt. No. 1.) Walsh is currently serving 150 months imprisonment for his
involvement in a wire fraud scheme. He claims that his Sixth Amendment right tbiveffe
assstance of counsel was violated for six reasons: (1) his attorney failed to abjastplea
agreement for lack of specificity; (B)s attorney did not object to the Court’s restitution order at
sentencing; (3) his attorney did not oppose the Government’'s motions for extensiong® char
Walsh by information or indictment under the Speedy Trial Act or the Sixth Amendiglentor
a speedy trial; (4his attorney did not preserve the right to challenge the Court’s restitution order
on appeal; (5) his attorney did not reasonably investigate his case by consuhlinvgalsh and
preparing his expert witness; and (83 attorney failed to argue that Walsh lacked the requisite
mens rea. For the reasons stated therein, the Court denies Walsh’'s motiorefarngr
Section 2255. (Dkt. No. 1.)

BACKGROUND

Walshand his cedefendant Charles Martin were chargeditfprmation on August 17,

2009 with devising and participating in a wire fraud scheme in violation of 18 U.S.C. 4843
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with violatingthe Commodities Exchange Act in violation of Title 7 U.S.C. Section 13(a)(1) and
(a8)(3) and with tax evasion in violation of Title 2 Section 72(0R..74.) They were principals of
One World Capital Group, LLC, a future and foreign currency trading company, whocteddu

a plan to defraud One World’s custome(R. 74) Walsh pled guilty on May 12, 2011 to three
counts ofthe Information:wire fraud, tax evasion, and making a false statement to the
Commodity Futures Trading Commission. (Dkt. No. 1, at@n) Febrary 2, 2012, the Court
sentenced Walsto 150 monthamprisonmentid. He appealed several issues to the Seventh
Circuit andthe Court denied his appeal in its opinion issued on August 14, 20R.3306)
United States WValsh 723 F.3d802(7th Cir. 2013) Walsh filed a motion to vacate, set aside,
or correct his sentence under 28 U.S.C. § 2255 on August 20, 2014. (Dkt. No. 1, at 1.)

DISCUSSION

Strickland Standard

Walsh attempts to circumvent his procedural default by framing alliofclaims as
arising fromineffective assistance of counselGenerally, under the procedural default rule
claims not raised on appeal may not be raised on collateral rexgeeh as a Section 2255
petition—unless the petitioner shows cause and prejudesBousley vUnited States v. Frady
523 U.S. 614, 6222 (1998). Walsh's ineffective assistance of counsel claaresnot subjedio
a proceduraldefault because undeMassaro v. United State “an ineffectiveassistancef-
counsel claim may be brought in a collateral proceeding ufd&255, whether or not the
petitioner could have raised the claim on direct appeal.” 538 U.S. 500, 504 (2603iso
United States v. Harrjs394 F.3d 54355758 (7th Cir. 2005). The Court will therefore address

the merits of Walsh's ineffective assistance of counsel claims.



Under Strickland v. Washingtora defendant’s Sixth Amendment right to counsel is
violated when (1) counsel’s performance was deficient, meaning “coundelemars so serious
that counsel was not functioning as the counsel guaranteed the defendant by the Sixth
Amendment”; and (2¢ounsel’s deficient performance prejudiced the defendant suchbuthfatr
the deficiency, there is a reasonable probability that the result of the girageevould have
been different 466 U.S. 668, 687 (1984)As to thefirst prong, the “[Clourt must indulge a
strong presumption that counsel’s conduct falls within the wide range of reéspnafessional
assistance” ang@resumethat it is a “sound trial stratgg Id. at 689;see Menzer v. United
States 200 F.3d 1000, 1003 (7th Cir. 2000). defendantmust identify specific acts or
omissions by counsel that constitute ineffective assistance, and the Couxrbiers whether
they are outside the wide rangkprofessionally competent assistance based on all the facts of
the case.See Menzer200 F.3d at 1003. The Court must resist the urge to “Monday morning
guarterback’by questioning counsel’'s decisions after the fact, but rather evaloatesel’s
performancebased orher perspective at the timeé&ee Harris v. Reed94 F.2d 871, 877 (7th
Cir. 1990); Strickland 466 U.S. at 690. The strong presumption in favor of finding counsel’s
performance competegrants the greatest protection“strategic choices made after thorough
investigation of law and facts relevant to plausible optionsdf¥ickland 466 U.S. at 690.

The secondstricklandprong requires the defendatat prove that there is “a reasonable
probability that, but for counsel’s unprofessional errors, the result of the proceeduigshave
been different.” United States v. Starne$4 F.3d 1207, 1210 (7th Cir. 1994) (quotidgited
States v. Morale®64 F.2d 677, 683 (7th Cir. 1992))A reasonable probability is a probability
sufficientto undermine confidence in the outcomeStrickland 466 U.S. at 694. In assessing

this probability, the Court “must consider the totality of the evidence before tge ardury.”



Id. at 695. Where thedefendanthas pled guilty, in order to satisfy the prejudice prbagmust
show that there is a reasonable probability that, but for counsel's errors, he would enot hav
pleaded guilty and would have insisted on going to triddlill v. Lockhart 474 U.S. 52, 59
(1985). The defendaninust specifically allege more than tisae would have insisted on trial
but also present objective evidence te would not have pled guiltySeeHutchings v. United
States 618 F.3d 693, 697 (7th Cir. 201@uintana v. Chandler723 F.3d 849, 856 (7th Cir.
2013). Such objective evidence includes misinformation provided by counsel and the history of
plea negotiationsHutchings 618 F.3d at 697.
I. Specificity of Walsh’s Plea Agreement

Walsh argues that his counsel wasffective for failing toobject tohis plea agreement’s
lack of specificity. (Dkt. No. 17 at-8.) He claims that because pkd guilty toonly Counts
Two, Four, and Six anghot Count OnpandCount Two references the fraudulent scheme that is
the subject of Count One, the plea agreement was not sufficiently sjsmfiase Count Two
failed toreallege the fraudulent schemkl. Walsh asserts thais counsel should hawbjected
to this deficiency. Id. The Government responds that it would haeen futile for Walsh’s
attorney to object to the plea agreement because an indictment can “inebyoraeterence the
manner and means by which a fraudulent scheme is effectuated into the individual count
charging the execution of the scheme.” (Dkb. M6 at 12.)

Because Walsh plea agreement incorporated tlaudulentscheme from Count One
into Count Two, his counsel was not ineffectsiaceany objection would have been futil&n
indictment or information incorporates by reference fets of a fraudulent scheme into each
count and does not need to clarify that frdedt predicates are incorporated by referenSee

United States v. O’'Connpi656 F.3d 630, 646 (7th Cir. 2011) (finding that an indictment



incorporated by reference an entfraudulent scheme whetée defendant argued that sem
facts only pertained to other participamghe scheme)ee, e.g., United States v. Demps&8
F.Supp. 1256, 1264 (N.D. lll. 1990) (finding it “nonsensical”’ that a countsteedontain the
words “incorporated by reference” in order to incorporate fraudulent predifates other
counts in the indictmeridecaus such incorporation is implig¢d Nonetheless, Count Two of the
indictmentclearly states that all allegations of Count One are “reallegel incorporateds if
fully restated hereiti (No. 09 CR 52, Dkt. No. 74 at 8.) Aus,because¢here was no erran the
indictmentfor lack of incorporation that Walsh’s cowhsould have objected tde was not
ineffectivefor failing to do so.

[I. Calculation of Restitution

Walsh next claims that hisSixth Amendment rights were violated because his attorney
did not object to the restitution ore@er by theCourt at sentencing. (Dkt. No. 1 at 9.) He argues
that therestitution ordevasimproperlybased orhis customers’ losses the fraudulent scheme,
and that his counselas ineffective because he did mdiect to thes errors at sentencirlgId.

In response, the Government asserts that his counsel was not ineffectivarfgrtéesbject to
the restitution amount because Walsh was liable to restitution for the “lossesedhby the
victims of the scheme as a whole.” (Dkt. No. 16 at 13.)

Walsh’s restitution permissibly included losses resulting from the entwaddfent
schene that he participated in; consequenthis counsel was not ineffective for failing to
challenge it. Walsh pledjuilty to participating in a scheme to defraud customers and prospective
customers of One World. (No. 09 CR25Dkt. No. 74 at B.) The Court at sentencing

correctlydetermined Walsh'’s restitution undee Mandatory Victim Restitution Act that applies

! Walsh argues in higply that his counsel was ineffective for failing to object to thetuéisn orderalso because it
was based on numbers calculated by dysfunctional compuiBig. No. 17 at 7.) Walsh waived this argument
because he raised itrfthe first time in hiseply. See Gonzales v. MiZ&65 F.3d 373, 382 (7th Cir. 2009).
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to sentencing proceedings wire fraud cases.18 U.S.C. 8§ 3663A(c)(1)(A)(ii). Under the
MVRA, the Court'shall order"Walshto pay restittion to the “victim of the offense,” which in
the case of a scheme includes “any person directly harmed by the defendamal @amduct
in the course of the scherhel8 U.S.C. § 3663A(a)(2).Herg the victims of the fraudulent
scheme were One World customei®hus,the Gourt properly ordered Walsio pay restitution
to any customethat lost money as a result of the scheme regardless of whether Walshafig
defrauded them.See d.; United Sates v. Rutley482 F.App’x 175, 179 (7th Cir. 2012) (under
the MVRA, any victim of the scheme can receive restitution even if theyoaidemtified in the
indictment); United States v. Locke643 F.3d 235, 247 (7th Cir. 2011) (“the crime
comprehended bthe mail and wire fraud statutes is the scheme to defraud, not just the isolated
iterations of wire transmissions or mailings, so restitution for victims efotrerall scheme is
required.”). The Qurt followed MVRA'’s mandate by ordering Walsh to provréstitution to
all victims of the fraudulent scheme at One World. Accordingly, Walsh’'s couraelnet
ineffective by protesting the restitutioorder because the @urt committed no error in its
calculations.
IV. Rightto Speedy Trial

Walsh’s next ineffective assistance of counsel claim is basdusorounsel’s failure to
protest the Gvernment’smotions for an extension to charge Hay indictment or information
So as to avoid a violation of the Speedy Trial Act. (Dkt. No. 1 aH&. pgsserts that $icounsel’s
failure to object to thesextensios violated hisright to effective assistance of counsel because
his attorney did not defend his right to a speedy trial under the Speedy Trial Act amd Sixt
Amendment.Id. Walshopines that the violation oarred when the @ernment’s motions were

granted after his counsel did not object, andMadedin jail for over seven monthafter his



arrest untilthe Governmentchargedhim by information Id. Walsh further proposes that his
counsel was ineffective because he did not challenge the timing of the Govesimfenthation
under his Sixth Amendment right to a speedy tridl. at 89. He argues that during the seven
months between his arrest and when the Government charged him by information, the evidence
that supported Walsh'’s defense was altered and rendered useless. (Dkt. No. 4 at 2, 5.)

The Government counters that any objection by Walsh’'s ebumsde under the Speedy
Trial Act would have been fruitledsecauseahe Government properly acquired extensions and
theywere merited.(Dkt. No. 16 at 1§ Moreover, the Government points out that that even if
the Court had agreed with an objection by Walstosinsel and dismissed the charges, the
Government could have simply brought identical charddsat 16. Therefore, the decision by
Walsh’s attorney to not géct based on the Speedy Trial Act could have been a strategic
decision that is protected undstrickland 1d. at 1617. With respet to the Sixth Amendment
argument, the Governmeptoposesthat no Sixth Amendment violation occurred that could
have been the basis for an objection because the delay was not exWéalsha]id not object to
any of the Government’s proposed extensiansl, the delay did not prejudice Walshl. at 19
20.
A. Speedy Trial Act

UnderStrickland Walsh must provérst, thatthe decision by his counsel to not object to
the Government’s motions foan exensionon the basis that they violated the Speedy Trial Act
constituted deficient performancebecauseit falls outside thewide realm of reasonable
professional assistance; and second, that decision prejudiced Walsh such that there is
reasonable probabilithha he would not have pled guiltySee466 U.S. at 687Hill, 474 U.S. at

59. Walshdoes notestablish that his counspérformed deficientlypy failing to object to the



Government motions for an extensida charge Walshecausehe Government did notielate

the Speedy Trial Act, antherefore his counsdiad no basis to object to theo@rnment’s
motions for an extension. The Government moved for extensions in order to avoid a violation of
the Speedy Trial Act and the Court granted each moganh ime with agreement by the
defensethereby extinguishing any Speedy Trial Act claim that Walsh could ieeegght. (No.

09 CR 52, Dkt. Nos. 13, 20, 2819, 56, 63, & 66.) Wherthe Speedy Trial Act has not been
violated, a defendant’s ineffective assistance of counsel claim for a failurallenge his right

to a speedy trial is unfoundedsee Blake v. United State®3 F.3d 870, 885 (7th Cir. 2013)
(“because [the defendant] fails in his effort here to demonstrate that the Act faas violated,

his counsel cannot be deemed ineffective for having failed to file a motionstaisdi the
indictment on that basis."§ee, e.g., United States v. Orozho. 10 C 7652, 2014 WL 2781838

at *3 (N.D. lll. June 19, 2014) (rejecting ineffective counsel claesed on failure to raise
violation of Speedy Trial Act because there was noa®ans v. United Stateblo. 14 C 0262,

2014 WL 2069366 at *4 (N.D. Ill. May 19, 2014) (“Because Evans cannot establish that there
was a Speedy Trial Act violation in the firastance, his second ineffective assistance of counsel
claim is factually baseless and without merit.”).

The Court reject®Walsh’s claimfor the additional reason that his coursdailure to
object to the @vernnent’s motions for extensions wastrategic choice grounded in reasonable
professional judgient The Stricklandstandard for performanagrants suclstrategic decisions
extra deference, calling thefivirtually unchallengeable” in a Sixth Amendment claim for
ineffective assistance of counsek66 U.S. at 690. To begin, the case was charged by
Information and the Defendant himself openly waived his right to have the sHaxgeght by

the grand jury due to fact that he was cooperating and his attorney was workinghevit



evidence. The casinvolved a significant number of financial documents which his counsel was
required to review before allowing hatient to enter into a plea. From August 17, 2009 to April
5, 201006-the date of the Informatioto the Change of Plea hearifwas a reaswble amount of
time for his attorney toeview the evidence and prepéhis client. Aside from thergeing no
ineffectiveness of counsel, Defendant cannot establish a prejudice for his coumbkekstd
exclude time. Even if the Court weredsmissthe casdor violating the Speedy Trig\ct, the
Court can dismiss the case without prejudiBeel8 U.S.C. § 3162(a)(1). Meaning that even if
Walshs counsel had objected to the Government's motions for an extension in light of the
Speedy Trial Aceard the Court had dismissed the case without prejuthee(vernment could
have brought identical charges against Walsh later. Walsh’s counsel themilatdhavemade

the reasonablprofessionablecisionto allow the G@vernment to move for extensiodsring the

time that he was reviewing the evidence, an appropriate and necssatggyto prepare his
client to enter the plea agreemehinder Strickland the Court will defer to reasonable strategic
decisions made by counssb long as they are “based on professional judgment.” 466 U.S. at
681. Here, itvasprofessionally reasonable for Walsh’s counsel to make thgegic choice of
allowing the G®vernment’s motions for an extension to go unchallenged bebauseeded the
extension in ordeto fulfill his obligations as Bfendant’s counsel to review all of the evidence,
he maintained a cooperative relationshiph the Government in order to allow Defendant to
plead to an Information, and to obtain favorable terms in that plea agreement wtulesuly

the evidence. Tlse strategic decisions, along with the fact that if ¢éése was dismissed for
violations ofthe Speedy Trial Ac¢tthe charges could be brought again show that no effective
assistance of counsel occurre8ee, e.g.Cooper v. UnitedStates No. 09162DH, 2012 WL

996947 at *11 (S.D. Ill. Mar. 23, 2012) (finding counsel did not violate defendant’s Sixth



Amendment rights for failing to object to a potential violation of the Speedy Act because it
may have been a strategic decidioat deserves great deferenc@ympos v. United StateNos.
09 C 7778, 04 CR 156, 2010 WL 2179548 at *3 (N.D. lll. May 27, 2010) (holding that because
the defendant failetto show that the proceedings would have been different had his attorneys
raised aSpeedyTrial Act violation, [hid attorneys' failure to raise $peedyTrial Act violation
does not constitute ineffective assistance of counsel udtlekland?); Figueroa v. United
States No. 07 C 6321, 2009 WL 310905 at *4 (N.D. lll. Feb. 9, 2009) (concluding counsel was
not ineffective for failing to object to Government’s motion for an extension due tqted
Trial Act because it was a strategic decision as the case would likely have ibeéssebl
without prejudice). Walsh’s ineffective asdignce of counsel claim based on his counsel’s
failure to object under the Speedy Triatt to the Government’'s motions of an extension
thereforefails because his counsel made a reasonable, strategic thaide protected under
Strickland

Walsh'’s claim that the evidence had been altered in some way during the period of tim
that his attorney was reviewing it is simply conjecture and not based on fact or @asoyable
inference and therefore cannot constitute prejudi@ee Hill 474 U.S. at 60 (petitioner’s failure
to explain how counsel’s representation caused him to plead guilty rather tdtaedto trial
defeated claim that he was prejudiced by allegedly deficient representation).
B. Sixth Amendment Right to Speedy Trial

The Cout balances four factors to determine whether the Sixth Amendment right to a
speedy trial has been violate&ee Doggett v. United Statéf5 U.S. 647, 651 (1992). They
are: (1)whether thalelay before trial was uncommonly long, {#)ether the Gvernmet or the

defendant is more to blame for thelay, (3) whether the defendant asserted his right to a speedy
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trial, and (4) whether he suffered prejudice as the delay's resdllt. The first factor is a
“triggering mechanism” because “[u]ntil there isT@delay which is presumptively prejudicial,
there is no necessity for inquiry into the other factors that go into the baldBaekér v. Wingo
407 U.S. 514, 530 (1972poggett 505 U.S. at 6552. In this casea delay of seveand a half
months is ot presumptively prejudicialSeeOwens v. Frank394 F.3d 490, 504 (7th Cir. @)
(affirming district court’s conclusion that seven months was relatively short and therefore not
presumptively prejudicial) Hogan v. McBride 74 F.3d 144, 145 (7th Cir. 1996) (“The delay
between charge and trial, approximately eight months, is not presumptiv@lyiged.”);
Doggett 505 U.S. at 652 n.1 (observing that “the lower courts have generally found
postaccusation delay ‘presumptiygbrejudicial’ at least as it approaches one yearl)is
difficult to see how Walsh could find the seven and a half months as being prejudicial when his
lawyer was reviewing the voluminous documents supporting the Government’s aars hign
which his attorney was then required to review. Hence, the first factor weighsar of no
violation of Walsh’'s Sixth Amendment rights. And becauseWalsh must point to a
presumptively prejudicial delay in order to prove a violation ofSigh Amendment righto a
speedy trigl Walsh’s ineffective assistance of counsel claim for failure to asserghisto a
speedy trialsuccumbghe same reason as the previous claims: his cowasehot ineffective
because itvas not professionally reasonableassertights that were never violated.

Neverthelessa bdancing of theremainingBarkerfactors weighslsoin favor of finding
no violation of Walsh’'s Sixth Amendment right to a speedy taiadl further supports his
counsel’s reasonable decision not to object under the Sixth Amendment. For the second factor,
although the @Gvernmentsought the delays it was always with the statement that time was

needed to get the detailed loss amount determined which was an essentiahatdberrfor
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Walsh. The difference itbss amount calculations could have impacted the Defendant and so
although the Government sought the delay it was not to benefit the Government but rather to
verify the loss amount for the Defendant so he would only be held responsible for those losse
linked to him. Again, this is for the Defendant’s benefiThird, althoughWalsh never asserted
his right to a speedy trial by protesting thevérnment’s motions foextension his counsel
agreed to those extensions and that agreement is what forms the basis if@ffedive
assistance of counsel clainBut most importantly, Walsh cannot set forth any fact that shows
that the seen montls spent by his attorney and the Government attorney reviewing the loss
amounts caused amyejudiceto him. Although heasserted unsupported claimsaofmass of
digital ciphers and erroneous figuteas the result of a “data format conversiorthis alleged
erroneous figure is exactly what his lawyer and the Government were working\aido(Bkt.
No. 4 at 3.) They were spending those seven plus menduring that the numbers were right.
Although he need not submit affirmative proof of how this prejudiced his case, hatniesst
identify how the delay was responsible for the prejudigee Williams vBartow 481 F.3d 492,
507 (7th Cir. 2007) (finding delay did not actually prejudice defendant where he did not show
how delays caused witnesses’ memories to deteriorate). Walsh does nat baplahe delay
caused alteration of the evidence, whichhis tritical question in the fourth Barker factor, and
therefore he has not met his burden of demonstrating actual prejudice.

Probably recognizing that he has no support for his assertion that the numbers we
erroneous, Walsh also clairttst he lost 5@ounds while in custods. (Dkt. No. 17 at 5.)To
prove prejudice, adefendant does not need to present “affirmative proof of particularized

prejudice”because “time's erosion of exculpatory evidence and testimony canlrarshpwn.”

2 Walsh does not specify if he lost this weight during the severimutitay or if this is his total weight loss to date
since his incarceration.
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Doggett 505 U.S.at 656 (citation omitted). Rather, actualprejudice to the defendant is
examined in light of the interest the Sixth Amendment is designed to pr&eetUnited States
v. Harmon 721 F.3d 877, 883 (7th Cir. 2013). These interests are “(i) to prevprassye
pretrial incarceration; (ii) to minimize anxiety and concern of the accuséd(iig to limit the
possibility that the defense will be impaireditl. (quotingUnited States v. Hasselbrqc&63
F.3d 906, 915 (7th Cir. 2011)).

Walsh is therefoe only left with aclaim of prejudice for anxiety and concermover
pending chargesYet,anxiety and concern alone dmeot enough to find a constitutional speedy
trial violation.” Ashburn v. Korte761 F.3d 741, 753 (7th Cir. 2014Becausehe seven month
delay did not actually prejudice and no Sixth Amendment violation occurred.

V. Failure to Object to Preserve Appealable Issues

Walsh complains that he did not receive effective assistance of counsel because at
sentencing his attorney digbt object to the restitutionrder so asto preserve the issue on
appeal. (Dkt. No. 1 at 10.As a result Walsh forfeited the right to challenge the restitution
order andhe argues that thiforfeiture violated his Sixth Amendment rightdd. at 1011. The
Government claims that Walsh fails to shthat he wagprejudical by his attorney’s failure to
preserve this issue for appeatécause the Seventh Circuit “considered and rejected those
[forfeited] arguments as unsupported by the record.” (Dkt.1goat 25.) Indeed, the Seventh
Circuit considered Walsh’s challenge to ttestitution orderand concluded that the Court’s
“calculation was a reasonable estimate of the lodlsh 723 F.3d at 810. And contrary to
Walsh’s Section 2255 petition, tiseventh Circuit also addresdaid challenge to the restitution
order thathe belatedlyaised in response to the Government’s motion to amend the total losses

even though it too was forfeited for failure to obje&ee d. In response, the Seventh Qiitc
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held that “[g]iven our conclusion that the district court did not err in finding the loss amaeint
find no plain error in the restitution orderld. Accordingly, Walsh has not demonstrated that
but for his attorney’s failure tobject to the redtition order, he would have succeeded on appeal
because the Seventh Circuit in fact considered the arguments that Walsh forfeitegeeiel
them. Even if his attorney had objected and presetivedability to challeng¢he restitution
order on appeathe Seventh Circuit would still have rejected themm. sum, Walsh’s Sixth
Amendment rights were not violatégcause he was not prejudiced by his attorney’s failure to
preserve a challenge to the restitution order on appeal
VI.  Failure to Investigate

Walsh’'s nextineffective assistance of counsel claim opines that his counsel was
ineffective for failing to reasonablywestigate his case. (Dkt. No.at12.) Walsh argues that
his attorney spent “no time” interviewing him or his expert witreegseptfor three “cursory in
office meetings” between Walsh and his attoraag a brief conversation between his attorney
and the expert witnesdd. at 1213. The Governmergoints to Walsh’s testimony at the change
of plea hearing where he stated that he sedisfied with his attorney’s representation of him and
that his attorney had answered all of his questions. (Dkt. No. 16 at 22.) The Government
contends that Walsh has not satisfied the prejudice prong ofStitiekland standard by
demonstrating how luor the alleged lack of preparationdamvestigation by his attorndye
would not have pled guilty.ld. In regards to Walsh's expert witness, the Government argues
that Walsh fails to explain how the expert’s testimony would have differedtedasgefit Walsh
if his attorney had dedicated more time in preparing Hamat 23.

At Walsh'’s change of plea hearing, he testified that he read the entire plea agresmen

well as [he] can get through it.1d. at Ex. 1, Tr. at 8:3. The Court asked tie “asked [his]
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attorney questions regarding it,” to which Walsh replied, “On several occagesis, Tr. at 8:9

11. Walsh sated that he asked his attorney these questions “[b]y telephone and in person.” Tr.
at 8:15. In reference to Walsh’s attorngy Court inquired if Walsh was “satisfied with his
representation of you?” and Walsh affirmed that “Yes, | am.” Tr. at8818Nalsh had every
opportunity to address the Court and tell the Court any problems that he had witbrhisyatt
There weranone then, and his plea was voluntary.

Asserting now that he did not meet with him enough is just one last ditch effort to say
that his counsel was ineffective instead of effective asthged under oath to this Court.
Further, the amount of time thatdefendant “has to consult with his attorney is of itself not an
important considerationivhen determining whethehe attorney’s assistance was ineffective.
United States v. Goad4 F.3d 580 n.18 (7th Cir. 1995fhe Seventh Circuit has held that there
is no “minimum number of meetings between counsel and client prior to trial ngcéssa
prepare an attorney to provide effective assistance of counskl(titing United States ex rel.
Kleba v. McGinnis796 F.2dd47, 954 (7th Cir. 1986))There is nothing in the record to suggest
that the three times his attorney met with him constituted ineffeesgenor did he assert that at
his change of plea hearingconsequentlyValsh’s argument that his Sixth Amendmeght to
effective assistance of counsel was violated because his attorney did catededificient time
consulting with him iswot supported by anything in the record. In addijtiarorder to fulfill the
prejudice prong oStrickland Walsh must she that there is a “reasonable probabiliti/he had
more time with attorneyhe would have elected to proceed to trial instead of pleading guilty.
Hill, 474 U.S. at 59Walsh however provides no evidencihathad he hadnore time with his
attorney thee was a reasonable probabilithhat he would have received a better result either

based on a plea or from a jury. When claiming that his attorney’s assistance was
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ineffective, a defendant “cannot simply state that [thigness’s] testimony would havéeen
favorable; seHserving speculation will not sustain an ineffective assistance claionited
States v. AshimB32 F.2d 643, 650 (7th Cir. 1991Rather, “evidence about the testimony of a
putative witness must generally be presented in the fommtol testimony by the witness or on
affidavit.” Id. Walsh protests that “a single sthyee minute meeting the with the defense’s
expert witness” constitutes ineffective assistance of counsel, but doedferotmy actual
testimony by the expert witness or an affidavit establishing that the expert's testmoald
have been favorable had Walsh’s attorney spent more time preparing the €kperiNo. 1 at
12.) Accordingly, Walsh’s argument that he received ineffective assistance ofettn@tause
his attorney did not adequately prepare the expert withess is nothing moreseliserving
speculation.” Ashimj 932 F.2d at 650.
VIIl.  Failure to Object to Absence of Requisite Mens Rea

According to Walsh, his Sixth Amendment right to effective tsce of counsel was
violated because his attorney “failed to raise at any time, in any hearing eegiag, the
absence of any indication of mens rea, an objection that if sustained would hadaiedany
arrest.” (Dkt. No. 1 at 14.) The Government responds that the “wire fraud charge to which
Walsh pled guilty required to government to establish that Walsh an intent to defr@id.” (
No. 16 at 25.) In arguing that it would have been fruitless for Walsh'’s atttyregim that he
lacked the proper mens rea, the Government directs the Court to Walsh’s plea agnglement
colloquy, and sentencing hearing during whirehadmitted tahe requisite intent to defraudd.
at 2526.

Walsh pled to wire fraud under 18 U.S.C. 8§ 1343, which requires an intent to defraud.

See United State v. Philpat33 F.3d 734, 739 (7th Cir. 2013) (explaining that wire fraud under
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18 U.S.C. § 1343 “contain[s] mens rearequirement of knowledge and intent to deffgud
Walsh signed the plea agreent stating that he pled guilty to wire fraud under this stainite
thereforeadmitted to having the requisite intent to defraud. The Seventh Circuit provided a
summation of the evidence showing that Walsh had intended to defraud One World customers:
In addition to admitting to misappropriating $10 million in customer funds, Walsh
admitted in his plea agreement that he and Martin “transferred One World
customer margin funds to their personal accounts with the express intent,to stea
embezzle and convetthose funds.” Walsh Plea Agreement 6. He also admitted
that they “used the customer funds misappropriated to purchase goods and
services for themselves, and to finance other personal business vemturdsd
Walsh's admitted actions manifest his intent: He admitted to “misleading existing
and prospective One World customers, lying to regulators about One World's
financial condition, and ... making Poftgpe payments to One World's pre
existing customers.d. at 7. More particularly, Walsh admittedgending emails
to customers assuring them that One World would honor redemption requests
when he knew that it lacked sufficient funds to doldoat 11. Furthermore, he
admitted that by April 2006 and continuing until October 2007, at his direction,
OneWorld “submitted false and misleading” financial reports to the CR@.Cat
9.
Walsh 723 F.3d at 808.When Walsh was sentenced, he told the Court that his crime was an
“act of greed’and thathe “felt terrible about having broken the trust with people were
depending on me,” specifically his “customers[.]” (Dkt. No. 16, Ex. B, Tr. at 85:12120
These statements further demonstrate that Walsh intended to defreu@ourtfinds that based
on the overwhelming evidencef Walsh’sintent to defrad, including admissions by Walsh
himself in his plea agreement, plea colloquy, and sentencing that heita®this crime his
attorney made a reasonable professional decision by choosing not to contesighdtatfauch
intent. The Court thus coludes that his attorney’s failure to argue that Walsh lacked the

requisite mens rea did not violate his right to effective assistance of counsel.
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CONCLUSION

For the reasons stated above, the Court denies Walsh’s motion to vacate, set aside, or

correcthis sentence under 28 U.S.C. § 2255. (Dkt. No. 1.)

Date: 2/12/2016 //Z}m«-ﬁ %&é&—

Argiriia/ M. Kendall
United States District Judge
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