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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DAVID IZSAK,

Raintiff,
No. 14-cv-07952

V.
JudgeAndreaR. Wood

DRAFTKINGS,INC.,

vvvvvvvv

N

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiff David Izsak brings this putativeass action against Defemdd®raftKings, Inc.
(“DraftKings”), alleging that DraKings sent him an unsolicited text message in violation of the
Telephone Consumer Protectidnt (“TCPA"), 47 U.S.C. 8§ 22°&t seqlzsak also asserts a claim
for common law conversion. Befotlee Court is DraftKings’s matin to dismiss lzsak’s corrected
class action complaint pursuant to Federal R@l€ivil Procedure 12(b)(6). (Dkt. No. 15.) For
the reasons stated below, the motiogrented in partrad denied in part.

BACKGROUND

As set forth in the complaintDraftkings provides an onlinglatform for individuals to
compete for cash prizes in fantasy sports cont@Stsnpl. § 1, Dkt. No. 6.) These contests take
place over the internand participants pay an entry felel.Y To market its products and services,
DraftKings uses “Short Message Service” or “SMi&stransmit short text messages (usually no

more than 160 characters) to wireless telephoias] (L1.) Text messages may cost the recipient

! For purposes of deciding the instant motion, the Caegepts the allegations in the complaint as true and
draws all permissible inferences in Izsak’s faBee, e.gActive Disposal, Inc. v. City of Darie635
F.3d 883, 886 (7th Cir. 2011).
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either in the form of a monetacharge for each text messageeived or a deduction from the
recipient’s text messaging plamnd.({ 14.)

On September 1, 2014, DraftKings sent arolicised text message to Izsak’s wireless
telephone.lfl. 19 17-18.F The text message reads as follows:

fromdjjgll@yahoo.com:

Come play DraftKings with

me. Use my link and we’'ll

both get a bonus http://

www.draftkings.com/r/

GERONIMO11
(Compl. Ex. A, Dkt. No. 6-1.) The website redaced in the text message is registered by
DraftKings. (Compl. § 21, Dkt. No. 6.) The taressage “from” field identifies the sender as
“617-849-9834.” [d. 1 19.) When that number is callece fiollowing message plays: “Hi, this
automated message [is] from DraftKings. Plaaser to the original message you received from
this number.” [d. T 20.) Izsak alleges thBraftKings sent the same, or substantially the same,
text messagen masseéo thousands of wireless telephonentners using “equipment that had the
capacity to store or produce telephone numbers to be called using a random or sequential number
generator, and to dial such numbergd’ {1 22-23.) He further claims that the equipment sent the
text messages simultaneously and without human intervenior. 86.) According to Izsak,
receipt of the text messagelatd his wireless data, which made the data otherwise unusable and
decreased the perfornm@nof his cellular phoneld, 1 43.) I1zsak represents that, as a result, his
device could no longer be used for any other purptcef @5.)

Izsak has filed a two-count complaintsked on DraftKings’'s transmission of the

unsolicited text message. First, dlaims that DraftKings violatethe provision of the TCPA that

2 |zsak notes that he never consented to, requested, or otherwise desired or permitted DraftKings to send
text messages to his wireless phone. (Compl. T 24, Dkt. No. 6.)



prohibits making any célto a cellular telephone number (other than a call made for emergency
purposes or with the prior exgss consent of the called party@ing an automatic telephone
dialing system (“ATDS”) or aartificial or prerecorded voice&seed7 U.S.C. § 227(b)(1)(A)(iii).
Second, Izsak asserts that by sending unauthaezédessages to him and others, DraftKings
converted to its own use theirngless data—an asset of economic value for which they paid. On
behalf of himself and a putatiwdass of similarly-situated indduals, Izsak seeks an injunction
requiring DraftKings to cease alhsolicited text message activigs well as an award of actual
and statutory damages.
DISCUSSION

Federal Rule of Civil Procedure 8(a) regsitkat a complaint contain “a short and plain
statement of the claim showing that the pleadentgled to relief.” Fed. R. Civ. P. 8(a)(2). To
survive a Rule 12(b)(6) motion to dismiss, a ctanmt must “state a claim to relief that is
plausible on its face Bell Atl. Corp. v. Twombly650 U.S. 544, 570 (2007). While a complaint
need not include detailed factual allegations,dtferust be enough to raiseright to relief above
the speculative levelld. at 555. The plaintiff mustplead|] factual content that allows the court
to draw the reasonable infementhat the defendant is liakfor the misconduct alleged.”
McReynolds v. Meiilt Lynch & Co., Inc, 694 F.3d 873, 885 (7th Cir. 2012) (quotisshcroft v.
Igbal, 556 U.S. 662, 678 (2009)). “Where a complaint piefadts that are merely consistent with

a defendant’s liability, it stops short of the linevaeen possibility and plaibility of entitlement

% DraftKings has not disputed that a text messpggifies as a call. Therefore, at this stage in the

proceedings, the Court need not reach that issue. The Court notes, however, that other courts have agreed
with the Federal Communications Commission’s imelgetion that 8§ 227 applies to text messa§es,

e.g, Lozano v. TwentietGentury Fox Film Corp.702 F. Supp. 2d 999, 1009 (N.D. Ill. 2010) (“the Court
agrees with the FCC’s interpretation that § 22 the TCPA applies to text messageSdjka v.

DirectBuy, Inc, 35 F. Supp. 3d 996, 1000 (N.D. Ill. 2014) (té&xt message is a fawithin the meaning

of the TCPA.") (internal citations omitted).



to relief.” Id. (internal quotation marks and d¢itan omitted). In addition, “although the
complaint’s factual allegations are accepted asdtuke pleading stagallegations in the form
of legal conclusions are insufficietwt survive a Rule 12(b)(6) motiond. (internal citation
omitted). Finally, this Court is “not obliged tgnore any facts set forth in the complaint that
undermine the plaintiff's claim or to assignyaweight to unsupported conclusions of laim’the
Matter of Wade969 F.2d 241, 250 (7th Cir. 1992) énmbal quotation marks and citation
omitted).
I. Count | — Violation of the Telephone Consumer Protection Act

To plead a violation of the TCPA adequately, 1zsak must allege th#Kidrgs utilized an
ATDS to send the September 1, 2014 text mesSaE.7 U.S.C. § 227(b)(1)(A)(iii). The TCPA
defines an ATDS as “equipment which has tlapacity—(A) to store or produce telephone
numbers to be called, using a random or setiplavumber generatornd (B) to dial such
numbers.” 47 U.S.C. § 227(a)(1). The Fedl€ommunications Commission (“FCC”) has
instructed that “the capacity to dial numbeithaut human intervention ihe basic function of
an [ATDS.]” Sterk v. Path, IngNo. 13 CV 2330, 2014 WL 881365at,*2 (N.D. Ill. Aug. 8,
2014) (citingln the Matter of Rules and Regulatidnsplementing the Telephone Consumer
Protection Act of 199123 FCC Rcd. 559, 566 (2008pee also Modica v. Green Tree Servicing,
LLC., No. 14 C 3308, 2015 WL 1943222, at *2 (N.D. Apr. 29, 2015) (noting that the FCC has
“recognized the capacity to dimalmbers without human interveii as an essential requirement
for an ATDS.”) (internal citations omitted).

As other courts have recognized, the cageitethis District is mixed as to the
requirements for pleading a TCPA claim, pariécly with respect to use of an ATDSee, e.g.,

Johansen v. Vivant, IndNo. 12 C 7159, 2012 WL 6590551 ,*at3 (N.D. Ill. Dec. 18, 2012);



Schlotfeldt v. Wells Fargo Home Mortgage, Jito. 15 C 6656, 2016 WL 406341, at *5 (N.D.
lll. Feb. 3, 2016). Some cases have held, czadtisuggested, that meredgiting the statutory
definition of an ATDS is sufficienSee, e.g., Lozano v. Twenti€&antury Fox Film Corp.702 F.
Supp. 2d 999, 1010-11 (N.D. lll. 2010)prres v. Nat'l Enter. Sys., IndNo. 12 C 2267, 2012 WL
3245520, at *3 (N.D. Ill. Aug. 7, 2012). [irs have stated that maesaequired—that a plaintiff
must allege additional factsung rise to the reasonable iné@ce that an ATDS was us&ke,
e.g., Ananthapadmanabhan v. BSI Fin. Servs., Na. 15 C 5412, 2015 WL 8780579, at *4
(N.D. lll. Dec. 15, 2015)Martin v. Direct Wines, In¢gNo. 15 C 757, 2015 WL 4148704, at *2
(N.D. lll. July 9, 2015)Abbas v. Selling Source, LL.8o. 09 CV 3413, @09 WL 4884471, at *3
(N.D. lll. Dec. 14, 2009).

This Court agrees with the view that wler fact—here, use of &TDS—is itself an
element of the claim, “it is not sufficient tocite that fact verbatim without other supporting
details.” Ananthapadmanabha015 WL 8780579, at *4. Rathex plaintiff must plead
additional, independent factsatt'suggest beyond the speculatigeel that Defendant actually
used an ATDS and is liable under the TCP@liver v. DirecTV, LLCNo. 14-cv-7794, 2015 WL
1727251, at *3 (N.D. lll. Apr. 13, 2015) (internal gatton marks and citations omitted). While a
TCPA plaintiff should not be expest to plead details regardingettechnical functionality of the
alleged ATDS, the complaint must include at tesmsne facts to suppdtie conclusion that an
ATDS was used. For example, a plaintiff couldad&e the promotional content or the generic,
impersonal nature of the text message allegediyssng an ATDS. A plaitiff might also allege
that identical messages were sent toyraotential customers at the same ti®ee, e.g., Sojka v.
DirectBuy, Inc, 35 F. Supp. 3d 996, 1003 (N.D. Ill. 2018jrickler v. Bijora, Inc.No. 11 CV

3468, 2012 WL 5386089, at *2 (N.D. Ill. Oct. 30, 201&kbas 2009 WL 4884471, at *3.



Here, Izsak parrots the language of the TC&keging that Draftihgs sent the text
messages at issue using equipment that had plaeibato store or proae telephone numbers to
be called using a random or sequential number generator and to dial such numbers. But he then
goes on to provide a screenshot of the text medsageceived and also atlege that DraftKings
sent the same, or substantidte same, message to thousandsicdless telephone numbers. In
addition, lzsak further alleges that, upon calling the number from which he received the text
message, he heard the following prerecorded rgessHi, this automated message [is] from
DraftKings. Please refer to the original megsgou received from this number.” Do these
additional factual allegationsausibly suggest that DraftKings used an ATDS to send the
September 1, 2014 text message? Chart concludes that they do.

DraftKings argues that, far from supportitng assertion that an ATDS was used, the
allegations in Izsak’s complaint actually contradict that assertion. Specifically, DraftKings
contends that the text messafgewss on its face that one of IzsaKfiends or acquaintances with
the email address “djjgl1@yahoo.com” sii@ message using DraftKings’s in-phone
application, inviting lzsak to plafantasy sports. While that mayove to be the case, “simply
presenting an alternative explanation for the facts alleged in the complaint is insufficient to
demonstrate that the complaint failgplausibly suggest a right to reliei&stor Prof'l Search,
LLC v. MegaPath CorpNo.1:12-cv-02313, 2013 WL 1283810.*8t(N.D. Ill. Mar. 27, 2013).
See also Swanson v. Citibank, N@14 F.3d 400, 404 (7th Cir. 2010) (“Plausibility’ in [the
context ofTwomblyandlgbal] does not imply that the districourt should decide whose version
to believe, or which version is more likely thaot . . . it is not necessary to stack up inferences
side by side and allow the casego forward only if the platiff's inferences seem more

compelling than the opposing inferences.”). And while certain of the allegations highlighted by



DraftKings potentially undercugzsak’s claim that an ATD®as used, the complaint includes
other allegations that cut the other way. Furttiex,screenshot displaying the September 1, 2014
text message, attached as an leixio the complaint, does nantontrovertiblycontradict[] the
allegations in the complaintBogie v. Rosenberg05 F.3d 603, 609 (7th Cir. 2013) (internal
citation omitted) (emphasis added).

While Izsak received only one text messageSmith v. Royal Bahamas Cruise LiNe.
14-cv-03462, 2016 WL 232425 (N.D. Ill. J&0, 2016) (several automated calls) &wjkg 35
F. Supp. 3d 996 (multiple identical text messad@s)allegation that the same message was sent
en masséo thousands of wireless tpleone numbers, which must b&da as true, points toward
use of an ATDSSee Abbg2009 WL 4884471, at *3 (plaintiff's allegation that defendant sent
mass transmissions of wirelegzam to potential customeregether with other allegations,
allowed the court to reasonablyenthat an ATDS was usedpjka 35 F. Supp. 3d at 1003 (the
allegation that members of the putative claseired the same messages, coupled with other
allegations, led to the reasonable inferencetti@mtmessages were sent using an ATDS). And
although DraftKings takes the ptish that the contents oféhSeptember 1, 2014 text message
demonstrate that it was personagnt by an individual, a plausébalternative view is that the
generic nature of the message indicates itaeaisally sent from an institutional sender for
marketing purposes and only deaf to appear personalize&gee Abbgs2009 WL 4884471, at *3.

Also supporting the inferendbat an ATDS was used is Izsak’s allegation that, upon
calling the number from which he received tbet message, he heard an automated message
from DraftKings.See, e.g., Smit2016 WL 232425, at *4/ance v. Bureau of Collection
Recovery LLCNo. 10-cv-06324, 2011 WL 881550, at *3 (NID. Mar. 11, 2011) (“even if

Plaintiff were required to state the grounds fordwapicions, Plaintiff dogsist that—she alleges



that she suspected that the phone calls tleatesteived were automated because she heard a
prerecorded voice when she answered.”g(imdl quotation marks and citation omittedj.
Johansen2012 WL 6590551, at *3 (dismissing a TCPA clavhere the plaintiff stated only that
the defendant left prerecorded messages ocefliphone using an ATDS without providing any
additional information about the messages receiv@fiyourse, the alleged TCPA violation here
is the text message Izsak received, not tHedloang which he hearthe prerecorded message.
But the circumstances suggest that the eqeipased to send the text message and the
equipment that “answered” the call are one insdo@e, or are at least connected. This, in turn,
suggests that such equipment had the capacd#pte or produce ardlal telephone numbers
randomly or sequentially. How the equipment worked in practice and whether human intervention
was required to send the September 1, 2014 text geessa factual matters to be explored during
discovery.

On the matter of human intervention, Drafiis argues that the text message itself,
consisting of what it characterizes as a personalized message, illustrates that it required direct
human involvement—presumably by the usethef email address “djjll@yahoo.com” and the
internet handle “GERONIMO11 As DraftKings argues:

[A] person has to voluntarily sign up to play DraftKings; that person must

subsequently provide his or her own enagitiress and create a username; then that

person must affirmatively idéfy a contact they want tmvite to play with them;

the person must provide a phone number to reach the invitee by text; and then the

person must affirmatively send the invitatimplay by text using the DraftKings

mobile application.

(Def. Memo in Support of Mot. to Dismiss atDkt. No. 17.) In other words, “human
intervention was present at every stepd”)(Thus, according to DraftKings, the contents of the

text message contradict Izsak’s conclusallggation that it was s¢without any human

intervention, which refutes his assertion that an ATDS was used and defeats his TCPA claim. But,



as stated above, simply presenting the Coiilt &an alternative version of events does not
establish that Izsak has failed to state a claim.akiktsak’s allegations plausibly suggest that an
ATDS was used, those same allegations—couplddhis assertion that DraftKings transmitted
the message without human intervention—are aefiit to allow the Couito infer reasonably
there was no human involvement. Just as disgosieould reveal how DraftKings’'s equipment
functions in practice, so too should discovéityninate whether individual action prompted the
text message at issue.

DraftKings is correct that a nurar of district courts (althougtone in this Circuit) have
held that a text message sent with human ietgron disqualifies the equinent used as being an
ATDS. But none of those cases controls haek each is easily distinguishable. Most were
decided at the summary judgment stage, preslynadiier fact discovery into the nature and
functionality of the equipment used by each of the defendants to send the text message or
messages at issugeeGragg v. Orange Cab Co., In@95 F. Supp. 2d 1189, 1194 (W.D. Wash.
2014) (explaining that the defendamatb company’s computer programas able to send dispatch
notifications only aftethe cab driver had physically pressed “accepfiarks v. Crunch San
Diego, LLG 55 F. Supp. 3d 1288, 1289 (S.D. Cal. 2014) (detailing the methods by which phone
numbers were inputted into tki@rd-party web-based platform used by the defendant to send
promotional text message§jlauser v. GroupMe, IncNo. C 11-2584 PJH, 2015 WL 475111, at
*6 (N.D. Cal. Feb. 4, 2015) (finding @b the text messages at issuegensent to the plaintiff in
response to an individualtseation of a group using tliefendant’s group messaging
application). In the only case decided atri@ion to dismiss stage, the plaintiff's own
allegations made clear that the defendant’ssaging application coukkend text messages only

at the affirmative direction of a esof the application and only tecipients selected by the user.



See McKenna v. WhisperTek. 5:14-cv-00424-PSG, 2015 WL 428728, at *3 (N.D. Cal. Jan.
30, 2015). Here, in contrast, the contents oftéxé message that I1zsak received are not the
equivalent of affirmative allegations of iman intervention. And unlike the plaintiff McKenna
Izsak does not concede the poBe id(noting that the plaintif§ opposition conceded that the
application sent text messages onlyhat user’s affirmative direction).

In sum, while certain of 1zsak’s allegations might be viewed as undermining his assertion
that an ATDS was used to send the September 1, 2014 text message without any human
intervention, the additional allegations in the ctan, taken together, are sufficient to allow the
Court to reasonably infer that DraftKings s&asgiak a text message using equipment with some
automated capacity. DraftKings should know if mtsmarketing text mesgas utilizing an ATDS
on the day in question. If it did nat,can simply deny the allegatignsthere are questions as to
whether it sent such text messages to Izsaktendther purported clagsembers, those can be
addressed through discovery. But for now, kzsas provided enough factual support for the
conclusion that an ATDS was used, and his aliega are therefore suéfient to state a claim
under the TCPA.

Count Il — Conversion

To establish a conversion claim under lllinoi Jdzsak must show: “(1) a right to the
property; (2) an absolute and wmclitional right to the immediag@ossession of the property; (3)
a demand for possession; and (4) that tlerdlant wrongfully and without authorization
assumed control, dominion, or ownership over the propergn’Diest Supply Co. v. Shelby Cty.
State Bank425 F.3d 437, 439 (7th Cir. 2005) (citi@grrincione v. Johnson703 N.E.2d 67, 70
(1lll. 1998)). As stated above, Izsak seeks an dwadamages for conversion based on the theory

that, by sending text messages to his anather purported class members’ wireless phones,

10



DraftKings converted to its awuse data under their wirelgdans and “components of [their]
wireless telephones.” (Compl. 1 40, Dkt. No 6.) kzelaims that he and the other class members
owned and had an unqualified right to the immediate possession offtbeeggpand data and that
DraftKings’s appropriation, which rendered the phones and data unusable or decreased their
performance, was wrongfuhd without authorization.

In support of its motion to disiss, DraftKings argues that tde minimisdoctrine bars
Izsak’s conversion claim because he has notandot plead any facts to establish that his
receipt of a single text messaggused anything more thde minimisdamages. The doctrine of
de minimis non curat Iexr “the law does not cwern itself with trifles,” prevents collecting on
claims where “the damages are just too smaldaant treatment ithe judicial system.Quality
Mgmt. & Consulting Servs., Inc. v. SAR Orland Food, INo. 11 CV 06791, 2012 WL 2128327,
at *1-2 (N.D. Ill. June 11, 2012)Izsak responds that the lawthis area is unclear and argues
that thede minimisdoctrine should not bar his claim.

Indeed, there appears to @ controlling Seventh Circuit ecedent on this issue, and
courts in this District havdisagreed regarding whetheettlamages arising from a limited
number of unsolicitedommunications requirgpplication of thele minimisdoctrine.ld. at *2.

One line of cases relies on ttie minimisdoctrine to reject convsion claims brought in
conjunction with TCPA claimsSee, e.q., idat *3 (dismissing plaitiff’'s conversion claim

because the “receipt of #& unwanted faxes caused otdyminimisdamages”)Stonecrafters,

Inc. v. Foxfire Printing & Packaging, Inc633 F. Supp. 2d 610, 613 (N.D. Ill. 2009) (declining to
“entertain plaintiff's trivial claim of conversioriecause the damages resulting from the receipt

of a one-page fax advertisement were “minis¢althe point of nonexistent,” rendering tthe

4 De minimis non curat leis a state and federal common law doctrMichell v. JCG Indus., Inc745
F.3d 837, 844 (7th Cir. 2014).

11



minimisdoctrine applicable) (internal quaitan marks and citations omittedpssario’s Fine
Jewelry, Inc. v. Paddock Publ'ns, Ind43 F. Supp. 2d 976, 980 (N.ID. 2006) (“the ancient
maxim ‘de minimis non curat léxnight well have been coined for this occasion”—where the
allegedly converted property w#he ink or toner and papemsamed in generating a one-page
fax).> A number of courts have emphasized thirirglancy of assertirggconversion claim along
with a TCPA claimSee Garrett v. Rangle Dental Lablo. 10 C 1315, 2010 WL 3034709, at *1
(N.D. lll. Aug. 3, 2010) (holding @ plaintiff’'s conversn claim failed because the alleged loss
wasde minimisand could be remedied by his TCPA clai@)M. Sign, Inc. v. Sterg6&81 F.
Supp. 2d 929, 934-35 (N.D. lll. 2009) (holding thatiptiff's conversion claim was barred by the
de minimisdoctrine and noting that the TCPA providedause of action for the grievance alleged
in that claim, which statute plaintiff danvoked accordingly in its first claim).

This Court is persuaded by the reasonindhofé cases that reject conversion claims such
as the one asserted by Izskikfact, application of thde minimisdoctrine may be even more
appropriate here, where the loss mikrly trivial but not nearly asoncrete as the lost ink, toner,

or paper at issue in the TCPA fax cases. Theingsised, or the data lost, by the receipt of the

® In other cases, courts have declined to applg¢hminimisdoctrine to bar similar conversion claims.
See, e.gCenterline Equip. Corp. \Banner Personnel Serv., In&45 F. Supp. 2d 768, 782 (N.D. Il
2008) (“The court . . . declines to assume, at teagihg stage, that the alleged deprivatiafeigninimis

An individual claim for the loss of one sheet of papéght well be niggling, but a class claim could be
more substantial, and class treatment is regularly afforded in cases where no individual plaintiff has
suffered any great loss. Furthermore, the maxim may not apply at all, as lllinois courts have permitted
conversion claims to be brought for only nominahdges. If lllinois courts recognize conversion claims
where there are no damages at all, they mightalstl recognize actions for very small damages.”)
(internal quotation marks and citations omittégl)Rudnick & Co. v. G.F. Protection, In&o. 08 C 1856,
2009 WL 112380, at *4 (N.D. Ill. Jan. 15, 2009) (since lllinois courts permit nominal damages in
conversion actions, thae minimigheory has no applicabilityBrodsky v. HumanaDental Ins. Colo.
10-C-3233, 2011 WL 529302, at *7 (N.D. lll. Feb. 8, 2011) (on a motion to dismiss, a presumption that
the injury is so minor that thee minimisdoctrine applies would be incongat with the court’s duty to
draw reasonable inferences of factthe plaintiff's favor) (quotingenterling 545 F. Supp. 2d at 779).

12



alleged single unwanted text message—if theemysactual financial ks at all—is no doubt
miniscule® And any trivial inconvenience or expense tarremedied by Izsak’s TCPA claim.

Further, for the reasons aptly explaineéinumber of the caseged above, the Court
disagrees with the approach taken in thesaisat have rejected application of tleeminimis
doctrine to bar similar conversion claims. Fissime of those cases “aggregate the potential
damages by considering class-wide damages,” which “puts the cart before theQuoaigy”
Mgmt, 2012 WL 2128327, at *2 (internal citations ondfteCourts cannot consider the aggregate
value of a putative class conviers claim unless the plaintiff prests a valid cause of action in
his own right. In other words, cJumulative allegations of a ptige class in a complaint cannot
be used to prop up an otherwise triviaici that is unable to stand on its owStbnecrafters
633 F. Supp. 2d at 618ee also G.M. Sigi®81 F. Supp. 2d at 933 (“Plaintiff’'s conversion claim
must be sufficient to stand alone, and theneted damages for potential class members cannot
be aggregated to assist Plaintiffsafficiently pleading its claim.”)

Second, while some cases have pointdtdéavailability ofnominal damages for
conversion claims, nominal damages dedninimisdamages are two distinct concepts.
Stonecrafters633 F. Supp. 2d at 61@uality Mgmt, 2012 WL 2128327, at *3. Nominal
damages may be appropriate “when there i®ktion of sufficient gravity, but significant
damages cannot be proved with sufficient specificiuality Mgmt, 2012 WL 2128327, at *3

(internal citation omitted). In contrast, ttle minimisdoctrine applies to “claims in which the

® The Court does not mean to suggest thatiéhminimisdoctrine bars all conversion claims based on the
receipt of unsolicited text messages. With different allegations, a plaintiff might be able to state such a
claim. For example, if a plaintiff's receipt of unmtad text messages caused him to exceed the limits of
his cellular data plan, requiring him to pay a penalty, the loss may et fménimis Similarly, if a

plaintiff received multiple unsolicited text messages wtideeling internationally, she might have to pay
a high fee per text message—or data roaming ckartjeat could be considered nontrivial. There are no
such allegations here. Recognizing tiossibility that I1zsak might be lalio state claim, however, the
dismissal of Count Il will be without prejudice.

13



plaintiff has suffered no more than tigthle damages fronthe beginning.’Stonecrafters633 F.
Supp. 2d at 615. Thus, where there is no padraifficulty quantifying the damages in an
unsolicited communication case, a cotmbv@ld not consider nominal damag8se Quality
Mgmt, 2012 WL 2128327, at *3. Here, it is possible to gifatihe cost of, or the amount of data
used for, a single text message, such that redrdemages are not appropriate. In other words,
“[w]hat applies here arde minimisdamages, not nominal damagds.”’As such, I1zsak’s
conversion claim is barred by tde minimisdoctrine and Count Il is dismissegee id. See also
Stonecrafters633 F. Supp. 2d at 615 (“Because pléiitstclaim for conversion of paper and
toner was insufficient at its inception to merit a judgmentdtheninimisdoctrine applies in this
case, and no amount of damages, nomanatherwise, would be appropriate.”).
CONCLUSION

For the reasons stated abpbeaftKings’'s motion to dismiss (Dkt. No. 15) is GRANTED
IN PART and DENIED IN PART. Izsak has adetplg pleaded a TCPA claim and Count | of the
complaint therefore survives. Because kzsalaim for conversion is barred by ttle minimis

doctrine, Count Il is dismesed without prejudice.

ENTERED:

Dated: June 13, 2016

Andrea R. Wood
United States District Judge
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