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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JOZEF GAJEWSKI
WIESLAWA GAJEWSKI, and
ROBERT R. GAJEWSKI, Case No14-cv-9230

Faintiffs, Judge John W. Darrah

V.

OCWEN LOAN SERVICING, LLC;
CODILIS AND ASSOCIATES, P.Cand
NATIONSTAR MORTGAGE, LLG

N N N N N N N N N N N N N

Defendang.

MEMORANDUM OPINION AND ORDER

Plaintiffs, proceedingro se have brought this actioallegingone federal claim for
violation of theFair Debt Collection Practices Act (“FDCPA”), 15 U.S.C.692et. seqg and
fourteenstate claims.Defendantsseparatelymove to dismiss thiaction pursuant to Federal
Rules of Civil Procedure 12(b)(1) and 12(b)(2)inrthe alternativeimove tostay the Complaint
pending resolution of the foreclosure case against Plaintiffs.

BACKGROUND
The following facts are taken from the Complaint and its exhibits and assarbed t
true for purposes of the Motions. In April 2008, Plaintiff Jozef Gajewski obtainec atah
executed a promissory note for $388,000.86.security for the loan, Jozahd his wife,
Plaintiff Wieslawa Gajewski, granted a mortgage on their property loaa&elickory Lane,
Hawthorne Woods, lllinois, 60047 (“the Property”). (Compl. EXh. Bheir sonPlaintiff
Robert Gajewskiis not a party to the loan, the promissory note, or the mortgage. (Compl. Exhs.
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In August2009, thdoan wasassignedo a new party, Cenlar Loan Administration &
Reporting (“Cenlar”). (Compl. 11 62, 72Plaintiffs contendthat Jozef and Wieslawaaid the
mortgage payment for August 2009, but Cenlar did not credit them for the paymdesit] 17,
83; Exh. 12.) In November 2009, the loan wasignedo Defendant Ocwen Loan Servicing
LLC (“Ocwen”). The August 2009 mortgage payment was still disputed at that time.

Ocwenfirst initiateda forecbsure proceeding on March 3, 2010d. [ 129.) Ocwen
and Jozef and Wieslawa then agreed to modify the kféectiveMay 2010. (d. T 27; Exh.
40) However, Jozef and Wieslawepeatedly made monthly payments that differed from
Ocwen’smonthly account statementdd.(f1 189259.) In March 2011, due to disputes
regarding their account statuszef and Wieslamceased making payments to Ocweldl. (

1 261.) Ocwen continued sending notices of defaulreauired Plaintiffs tdist the Property
for “short sale” on April 4, 2011.1d. 11 26, 267, 269.)

Beginning on August 5, 2011, OcweetainedDefendantthe law firm of
CodilisandAssociates, P.C. (“Codilis™}p assist with the collection attemptdnother
foreclosure action was initiated by Ocwen through Codilis on January 13, ZBaRaction was
dismissed by Codilis on December 7, 204feer Jozef and Wieslawsubmitted a loan
modification application. (Compl. {1 346, 348.)

On January 22, 2013, Ocwen and Codilis filed a foreclosure complaint against Jozef
and Wieslaw instate court inLake County, lllinois, Case No. 2013+-273. (d. {1 361.) That
action is still pending. @May 16, 20130cwenassigned rights to the loan to
DefendantNationstar Mortgage, LLC (“Nationstar”)(Compl. 11 402, 467486.) Nationstahas

substituted into the pending foreclosure action for Ocwen. (Compl.  470.)
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Decembed, 2014, Jozef moved for leave to file amended counterclaims against Nationstar in
the foreclosure action; that motion is still pending.

On November 17, 2014, Jozef and Wieslawa recorded algunt deedtransferring
the property to themselves and Robert in joint tenancy. (Compl. Exh. 0.)

On November 18, 2014, Plaintiffs filed this lawsuit. The Complaint consists of 105
pages, 633 paragraphs, and 211 exhitiaintiffs’ claims relate to the servicing and debt
collection of their loan and mortgage. Defendants contend, among other thatddaintiffs’
sole federal claim for violation of the FDCPA is untimely and that the Court shouidedec
supplemental jurisdiction over Plaintiffs’ remaining state law claibstendants further
contend that Robert lacks standinghis lawsuit.

LEGAL STANDARD
12(b)(1) Motion

A Rule 12(b)(1) motion challenges standing and ripenEss.R. Civ. P. 12(b)(1).
Under Atrticle Il 8 2 of the United States Constitution, federal courtsraret to hearing
“cases” and “controversiesAllen v. Wright 468 U.S. 737, 750 (1984Y.his caseor-
controversy limitation requires “a claim that is ripe and a plaintiff who hadistai Ind. Right
to Life, Inc. v. Shepard07 F.3d 545, 549 (7th Cir. 2007)hese concepts are related but
distinct: “Whereas meness is concerned with when an action may be brought, standing focuses
on who may bring a ripe actionld. (quotingPic-A-State Pa. v. Ren@6 F.3d 1294, 1298 n. 1
(3rd Cir.1996) (emphasis in original))The plaintiff bears the burden of alleging facts sufficient
to establish standing and ripeneSge, e.gScanlan v. Eisenbey$69 F.3d 838, 841-42 (7th

Cir. 2012). The court may look beyond the complaint's allegations and consider whatever
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evidence has been submitted on these isdteskiel vMichel, 66 F.3d 894, 897 (7th Cir.
1995).
12(b)(6) Motion

Rule 12(b)(6) permits a defendant to move to dismiss a complaint for “failureg¢astat
claim upon which relief can be granted=ed.R. Civ. P. 12(b)(6).A complaint must allege
enough facts to support a claim that is “plausible on its faBell’ Atl. Corp. v. Twomb]y550
U.S. 544, 570 (2007)Facial plausibility exists when the court can “draw the reasonable
inference that the defendant is liable for the misconduct allegieghtroft v. Iqbgl556 U.S.

662, 678 (2009) All well -pleaded allegations are presumed to be true, and all inferences are
read in the light most favorable to the plaintiffavalais v. Village of Melrose Parkk34 F.3d

629, 632 (7th Cir. 2013)This presumption is not extended to “legal conclusions, or threadbare
recitals of the elements of a cause of action, supported by mere conclasamesits.”Alam v.
Miller Brewing Co, 709 F.3d 662, 666 (7th Cir. 2013) (quotBigpoks v Ross578 F.3d 574,

581 (7th Cir. 2009)).The complaint must provide a defendant “with ‘fair notice’ of the claim
and its basis.”Tamayo v. Blagojevicib26 F.3d 1074, 1081 (7th Cir. 2008) (quoting Fed.

Civ. P. 8(a)(2) andwombly 550 U.S. at 555).

The pleadings gbro selitigants are not held to the same stringent standards as pleadings
drafted by formally trained lawyers; instead, they must be liberally emstSee Kyle v.
Patterson 196 F.3d 695, 697 (7th Cir. 1999) (citivglson v. CivilTown of Clayton, Ind 839
F.2d 375, 378 (7th Cir. 1988)). Under this standapipasecomplaint “may only be dismissed
if it is beyond doubt that there is no set of facts under which the plaintiff could obliafti’ r

Wilson 839 F.2d at 378. Degpithe deferential standard fmro selitigants, the pleadings still
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must comply with the procedural rules governing them, and the complaint stilbenus
“otherwise understandableHudson v. McHughl48 F.3d 859, 864 (7th Cir. 1998ge also

Anderson v. Hardmar241 F.3d 544, 545 (7th Cir. 2001).

! Although greater latitude is given poo seplaintiffs, this does not include pleadings
that have been prepared by an attorney who has not entered an appearance iheprattide
of “ghost-writing” by an undisclosed attornenaises serious issuesmrofessional misconduct”
and violates Rule 11, which requires attorneys to sign documents submitted to court and
personally represent that there are grounds to support the plea8eg&hriswell v.

Big Score Entm’t, LLCNo. 11 C 00861, 2013 WL 315743, at *4 (N.D. Ill. Jan. 28, 2046%;
also Johnson v. Cityfdoliet No. 04 C 6426, 2007 WL 495258, at *2 (N.D. lll. Feb. 13, 2007)
(“If, as we suspect, a licensed attorney has been ghost-writing Johnson's plélaidipgssents
a serious matter of unprofessional conduct. Such conduct would circumvent the regfsicme
Rule 11 . ...").As one districtourt haobserved*it would be patently unfair for jpro se
litigant to benefit from the less stringent standard appliguldcselitigants if, in fact, she is
receiving substantial behind-tiseenes assistance from counsé&firiswel| 2013 WL 315743,
at *4. Furthermore, gro selitigant cannot employ the services of a raitorney to prepare
court pleadings, as this constitutes unlicensed practice of law and is punishairéagpt of
court in lllinois. See Thigpen v. Banado. 08 C 4820, 2010 WL 520189, at *2 (N.D. Il

Feh 11, 2010).

Accordingly, ghostwritten pleadings camesult in disciplinary proceedings and
sanctions, including ordering the party to disclose the identity of the undisclomentSee,
e.g.,Chriswell 2013 WL 315743, at *5 (ordering plainttf§ file a sworn affidavit disclosing
whether she has received legal assistance from an atemmdegvealinghe identity of the
person who has been assisting her with her Bri€fsgpen 2010 WL 520189, at *Bstriking
seconcamended complaintherepro seplaintiff admitted someone else had prepared it).

Although Plaintiffs remind the Court of the advantage affofgtedselitigants Gee, e.g.,
Dkt. No. 40, p. 2), the Court notesattrlaintiffs’ Response briefs are remarkably wetltten
with sophisticated legal analysis, which suggdsts they were prepardary an undisclosed
attorney or with attorney assistand&n example paragiph from page 3 of Plaintiffs’ Response
to Ocwens Motion reads as follows: “U.S. Supreme Court decisions adopted a bright line rule
for determining whether a particular statute of limitations creates a jurisdictioaalam
jurisdictional requirementSee Henderson v. ShinsdliS., 131 S. Ct. 1197, 1202 (2011).
Specifically, Congress must clearly state that a given statute of limitatiomsdgtional. When
it comes to FDCPA, even the Seventh Circuit has held that limitation period is not jiorsalic
See MarshalMosby v. Corporate Receivies, Inc, 205 F.3d 323, 327 (7th. Cir. 2000).” (Dkt.
No. 40, p. 3).



A complaint can also fail to state a claim under Rule 12(b)(6) “[i]f the allegatitine
complaint ‘show that relief is barred by the applicable statute of limitatiohgriestone Dev.
Corp. v. Village 6Lemont, Ill, 520 F.3d 797, 802 (7th Cir. 2008) (quotilanes v. Bogkb49
U.S. 199, 215 (2007)). A statute of limitations defense “may be raised in a motion igsdism
‘the allegations of the complaint itself set forth everything necessary tty shdsaffirmative
defense.” Brooks v. Ros$78 F.3d 574, 579 (7th Cir. 2009) (quotldgited States v. Lewis
411 F.3d 838, 842 (7th Cir. 2005)). While a complaint is not required to anticipate affirmative
defenses and address them, “dismissal is appropriate when the plaintiff plesel$ dirnof
court by alleging facts sufficient to establish the complaitafdiness.”"Cancer Found., Inc. v.
Cerberus Capital Mgmt., LB59 F.3d 671, 674-75 (7th Cir. 2009) (quotihgllander v. Brown
457 F.3d 688, 691 n. 1 (7th Cir. 2006)).

ANALYSIS
Plaintiffs’ FDCPAClaim
The FDCPA provides that any claims to enforce liability must be broughtifwone
year from the date on which the violation occurs.” 15 U.S.C. 8§ 1692k(d). Defendants contend
that Plaintiffs’sole federal claim is barred by the FDCPA’s-year statute of limitations. They

point out that, by the Complaint’s allegations, the foreclosure action was initiated in

Indeed, although Plaintiffs’ Complaint is a rambling, g&8agrapHong document that
recounts in great detail the hist@snongthe parties, it is also replete with legal conclusiand
legal terms of artywhich also suggests input by an attorney.

It is unlikely, to say the least, thidtese filings wereomposed by someone without an
education in the law. lassistance was afforded by someone other than a licensed attorney, there
would appear to be an issue of the unauthorized peaatiaw.



January2013, which was more than one year before Plaintiffs filed their Complaint on
November 18, 2014.

Although the Seventh Circuit has not yet addressed the issue directly, two kthier Ci
courts have held that the statute of limitations begins to run when the allegedulvlitigation
begins. SeeNaas v. Stolmarl30 F.3d 892, 893 (9th Cir. 1993phnson v. Ridd|e305 F.3d
1107, 1113 (10th Cir. 2002).ikewise, ®veral district courts in this circuit hateld that the
clock for FDCPA claimsstarts with the filing of the allegedly wrongful lawsu&ee, e.g.,

Padilla v.Blatt, Hasenmiller, Leibsker & Moore, LL@o. 14 C 7650, 2015 WL 513277, at *2
(N.D. lll. Feb. 5, 2015)Mako v. Blatt, Hasenmiller, Leibsker & Moore, LLEo. 14 cv 9600,
2015 U.S. Dist. LEXIS 682%t*3 (N.D. lll. Jan. 20, 2015)Hammer v. Residenti@redit
Solutions, InG.No 13 cv 6397, 2014 WL 4477948 at *10 (N.D. Ill. Sept. 13, 2Q1@jkhart v.
HSBC Fin Corp, No. 13 cv 9323, 2014 WL 3811002 at(19.D. Ill. Aug. 1, 2014)Hill v.

Wells Fargo Bank, N.A946 F. Supp. 2d 817, 825 (N.ID. May 24, 2013).

As reflected in Count X1V, Plaintiffs enumerate a laundry list of ways thégridants
allegedly violated the FDCPA with respect to tHean (the “debt’at issuefor purposes of the
FDCPA). Defendantallegedlyviolated the FDCPA when they used unfair and deceptive means
to collect on the loan, misrepresented the amount and legal status of the loan, corethtmicat
credit rating agencies false information about the loan, and failed to propedyigiate and

validate the loan. Plaintgfdo not specify which communications or actions of Defendants



violate thevarious provisions of thEDCPA. Plaintiffs’ factualallegationsabout Defendants’
misdeedsulminate with the filing of the fordosure action in January 2013.

The Court agrees with the district courts in this ciranid the other circuit courtbat
have heldhe statute of limitations for a FDCPA claim starts wiitefiling of the allegedly
unlawful litigation. Contrary toPlaintiffs’ argumentDefendants “ontinuously litigating” the
foreclosure did not toll the statute of limitations for the FDCPA injB8pecifically, Plaintiffs
contend that an April 2, 2014 motion by Codilis to substiNdggonstar as a party plaintiff
violated the FDCPA. Even if this motion could be interpreted as a violation of the FBCPA
although dair reading of the allegations about thistion does not support such a violation —
this motion is part of the foreclosure litigation and does not restart the clock bmitations
period. The Seventh Circuigs heldhat a statute of limitations begins to run upon injury “and
is not tolled by subsequent injuriedimestone520 F.3cat 801. Therefore, to the extent that
Plaintiffs’ FDCPA claim is based on the January 2013 fosete action, it is tim&arred®

Furthermore, to the extent that Plaintiffs’ FDCPA claim arises fotmer
communications with Defendants that predate November 18, 2013 (one year befiiregtbé f

the lawsuit), those communications also are fiaeed. Ocwen points out that the last

2 In their Response to Nationstar's MotiéHaintiffs attempt to bolster their FDCPA
claim with pages devoted tationstar'spurported tleceptive litigation tacti¢sand ask the
Court to “take Judicial Notice of the concurrent State Court proceeding.” (83p. & Opp. to
Nationstar’'s Mot., at 7-10.Yo the extent that Plaintiffs are asking this Court to review
proceedings still pending in state court, the Court declines Fiiglintiquest as improper.

% The parties disagree whether Rule 12(b)(1) or 12(b)(6) is the proper vehicle igsdism
complaint pursuant to the statute of limitations, although Defendants urge that thiai@boan
be dismissed under either rule for untimeliness. RR(b)(6) isproperin this case because
Plaintiffs hare pleaded themselvesit of the limitations periotly their own allegationsSee
Cancer Found., In¢ 559 F.3cht 674-75.



communication from Ocwen to Plaintiffs that is referred to in the Complainiuse 4, 2013

letter. (Compl. § 416.) Even if this letter, which informed Jozef that he was responsible for th
loan payments and that the servicing for the loan had been transferred to Natousdae
construed as a violation of Section 16929 ofRBEPA, it also falls outside of the limitation
period. Likewise, Nationstar'gurportedly insufficient response to a debt validation letter,
which was sent on July 16, 2013, also falls outside of the statute of limitations. (Compl. Exh.
179.)

Plaintiffs respond that they have attached to the Complaint, as Exhibit 21&r a lett
from Ocwen to Robert that is dated September 24, 20Mhen evaluating correspondence
regarding the status and collection of a debt, the correspondence should be vievgguth@ou
eyes of the “unsophisticated consurhéwahl v. Midland Credit Mgmt., tn, 556 F.3d 643, 645
(7" Cir. 2009)(citation omitted) If a statement would natislead the unsophisticated consumer
who has basic knowledge of the financial world and can make basic inferences andjohraw lo

conclusions, then it does not violate EHBCPA, “even if it is false in some technical sense.”

* Although Plaintiffs remind the Court of the advantage affoptedselitigants &ee,
e.g.,Dkt. No. 40, p. 2), the Court notesatilaintiffs’ Response briefs are remarkably well
written with sophisticated legal analysis, which suggtsisthey were prepardxy an
undisclosed attorney or with attorney assistaoe example paragph from page 3 of
Plaintiffs’ Response to Ocwen’s Motion reads as follows: “U.S. Supreme Colsitothsci
adopted a bright line rule for determining whether a particular statute of limgatieates a
jurisdictional or a nonurisdictional requirementSee Henderson v. ShinsdliS., 131 S. Ct.
1197, 1202 (2011). Specifically, Congress must clearly state that a datetesof limitations is
jurisdictional. When it comes to FDCPA, even the Seventh Circuit has held that limgatiod
is not jurisdictional. See MarshalMosby v. Corporate Receibkes, Inc, 205 F.3d 323, 327
(7th. Cir. 2000).” (Dkt. No. 40, p. 3).

Indeed, although Plaintiffs’ Complaint is a rambling, g&8agrapHong document that
recounts in great detail the hist@snongthe parties, it is also replete with legal conclusiand
legal terms of artwhich also suggests input by an attorney.



at 645-465ee alsd/each v. Sheek816 F.3d 690 (7 Cir. 2003) andPettit v. Retrieval Masters
Creditors Bureau, In¢211 F.3d 1057 {7Cir. 2000).
Ocwen’s September 24, 2014 letter doesphausbly suggest a violation of the
FDCPA, even unddhe mostiberal constructionRather, the letter reflects that Robert (who is
not a party to the loan or the mortgage) expressed dissatisfaction with cuséowe from
Ocwen. In the letterOcwen apologizefr Robert’s dissatisfactiomecounts a history of the
loan, asks for check information to research the August 2009 payment, and repeaisgitivag se
for the loan has been transferred to NationsBartheir own allegations, Plaintiflenew that
Nationstar was servicing the loan by the date of this leftkus, even though this letteccurred
within the statute of limitations, it does not plausibly state a claim against Ocwerthmde
FDCPA.
Plaintiff Robert Gajewski
Defendantgurther contend that Robert does not have standing to assert atgamst
them To establish standing, a plaintiff must show:
(1) it has suffered an “injury in fact” that is (a) concrete and particulaamddb) actual
or imminent, not conjectural drypothetical; (2) the injury is fairly traceable to the

challenged action of the defendant; and (3) it is likely, as opposed to meraespe,
that the injury will be redressed by a favorable decision.

Wisconsin Right to Life StaBACvV. Barland 664 F.3d 139, 146-47 (7th Cir. 2011) (quoting
Friends of the Earth v. Laidlaw Envtl. Servs. (TOC),,I628 U.S. 167, 180-81 (2000)). Injury
in fact is more than aimjury to a cognizable interestit requires that the party seeking relief be
itself anong the injured.Lujan v. Defenders of Wildlif&04 U.S. 555, 563 (1992).

According to the ComplainRobert recorded a quitclaim deed conveyimg property

to himself and his parents as joint tenants on November 17, 2014, one day prior togloé filin
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this Complaint. (Compl. Bx 0.) Defendants contend Robert did not suffer injuries traceable to
the allegedinfair debt collection practices and related state law claims.

Roberthas no legal interest in the foreclosure proceedings becausediaiparty to
themortgage.Plaintiffs donotallegeCodilis knewof his existence prior to the foreclosure suit
or thatthe Defendants kneRobert was an occupant of the Property. Additionally, while Robert
aided his parents in their communication witefendantsno allegatioris madethat Defendants
attempted to collect the debt from RobdRather, Robert’s only connection is the purported quit
claim deed, which was filed one day before the Complaint and subsequent to all th releva
events allegeth the Complaint.

Plaintiffs have not sufficiently established that Robert suffered an imuact hat
supports his right to be a party to this lawsuit. Robert is consequently dismisbsegrejuitlice,
as a partyo the FDCPA claim

Supplenental Jurisdiction

Plaintiffs’ remaining claims are stakaw claims. “[I]t is the well-established law of
this circuit that the usual practice is to dismiss without prejudice state supplemental claims
whenever all federal claims have been dismissexd fwitrial.” Kolbe & Kolbe Health &
Welfare Benefit Plan v. Medical College of Wisconsin,, 887 F.3d 496, 505 (7th Cir. 2011)
(quotingGroce v. Eli Lilly & Co, 193 F.3d 496, 501 (7th Cir.1999)). Accordingly Riaintiffs
only federalclaim hasbeen dismissedhe Court exercises its discretion to decline supplemental

jurisdiction over the remaining stal@w claims.
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CONCLUSION
For the reasons discussedab, Defendarst Motions to Dismiss14, 18, 37] are
granted. Since it is clear that futtmmendment® Plaintiffs’ FDCPA claimwould be futile,

dismissal is with prejudice.

Date: June 25, 2015 Q&A //[24“/{\—-

JOHNW. DARRAH
United States District Court Judge
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