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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MONSTER ENERGY COMPANY, )
Plaintiff, ))
V. ; No. 15 C 277

MENG CHUN JING, et al., )) Judge Jorge L. Alonso
Defendants. ))

MEMORANDUM OPINION AND ORDER

Before the Court are two motions: (1) plaintiff's motion for summary judgmeheatry
of a statutory damages award against defesdi@@ng Chun Jing and Meng Chun Lin a/k/a
Anna Meng; and (2) plaintiff's motion for summary judgment and entry of a statdamages
award agmst defendant Ding You Cai a/k/Bim Ding, which are granted for the reasons
explained below.

BACKGROUND

Plaintiff, Monster Energy Company (“Monster”), sells energy drinks and @swusral
federaly-registeredirademarks, including “MONSTER ENERGY” and a “Claw Icon Mark,”
which looks likea clawedout letter “M.” Monster uses its marks not only on beverages, but also
on other products such appael, acessories, and sporting goods. It has brought this action for
trademark infringement and counterfeiting, false designation of origin, and emlafi the
lllinois Uniform Deceptive Trade Practices Act (“IDTPA”) against a bemof defendants who
are acording to the Second Amended Complaint, “online counterfeiters who trade upon

[Monster’s] reputation and goodwill by selling and/or offering for saf@uthorized and
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unlicensed counterfeit products featuring [Monster's] registered traderh (Second Am
Compl. 1 3.)

The Court has entered default judgment against most of the defendants, and pé&santiff
voluntarily dismissed several others. The only remaining defendants are MangJiig and
Meng Chun Lin a/k/a@Anna Meng, who operate an online retacalled “Ulgen Acessories
(“Ulgen”) and Ding You Cai a/k/8im Ding, who operatean online store called “Motoycle
Accessseries [sic] Market” (“Motorcycle”): Plaintiff moves for summary judgment against
them.

DISCUSSION

A. Summary Judgment Standards

“The court shall grant summary judgment if the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a mattet dfddw.
R. Civ. P. 56(a). In considering such a motion, the Court construes the evidence and all
inferences that reasonably can be drawn therefrom in the light most favtwrdbé normoving
party. See Kvapil v. Chippewa Cnty., Wig52 F.3d 708, 712 (7th Cir. 2014). “Sumsnar
judgment should be denied if the dispute is ‘genuine’: ‘if the evidence is such thabaaisle
jury could return a verdict for the nonmoving partyralanda v. KFC Nat'| Mgmt. Cp140
F.3d 1090, 1095 (7th Cir. 1998) (quotiAgderson v. Liberty Lobb Inc, 477 U.S. 242, 248
(1986));see also Bunn v. Khoury Enters., Int53 F.3d 676, 6882 (7th Cir. 2014). The court

will enter summary judgment against a party who does not “come forward with evitdhence

! Previously, the Courentered @empaary restraining order freemy defendants’ assets

(R. 27, and subsequently converted that order inppediminary injunction (R. 35. The assets
held in defendants’ PayPal accounts have been frozen. (R. 77, Decl. of Justin Gau8jdr{{ 2
82, Decl. of Justin Gaudio 11 2-3.)



would reasonably permit thénder of factto find in [his] favor on a material question.”
Modrowski v. Pigattp712 F.3d 1166, 1167 (7th Cir. 2013).
B. Local Rule56.1

Local Rule 56.1(a) requires a moving party to file a statement of materialaiadts
which the party contends there is no genuine issue and that entitle the party to ajuaiyme
matter of law and include within each paragraph “specific references to ttavdfj parts of
the record, and other supporting materials relied upon to support the facts set forth in that
paragrah.” Local Rule 56.1(b) requires each party opposing summary judgment to submit “a
response to each numbered paragraph in the moving party’s statement, includiag;aset of
any disagreement, specific references to the affidavits, parts of the raedrdther supporting
materials relied upon.” “When a responding party’s statement fails toteligpifacts set forth
in the moving party’s statement in the manner dictated by the rule, those faciseaned
admitted for purposes of the motionCracwm v. Vitran Express, Inc559 F.3d 625, 632 (7th
Cir. 2009). The Seventh Circuit has “consistently held that a failure to respond by the
nonmovant as mandated by the local rules results in an admisssonith v. Lamz321 F.3d
680, 683 (7th Cir. 2003). Although counsel have filed appearances and answers on defendants’
behalf, defendants have failed to file anything in response to Monster’'s motions. ofiénetred
Court deems admitted all of the facts set forth in Monster’s Local Rulesttdmentswhich
are properly supported by evidence in the record
C. Summary Judgment

To prevail on its trademark infringement, counterfeiting, and false déwigra origin
claims, Monster must establish that its marks are protectable and that tredlaié$’

unauthorized use of the marks was likely to cause confusion among cons@eer€AE, Inc. v.



Clean Air Eng’'g, InG. 267 F.3d 660, 6734 (7th Cir. 200L The analysis is the same for
Monster'sIDTPA claim. Persis Int’l, Inc. v. Burgett, IncNo. 09 C 7451, 2012 WL 4176877, at
*6 (N.D. Ill. Sept. 18, 2012).

Monster has submitted uncontradicted evidence that it has twelve fedeadiiered
trademarks for “MONSTER ENERGY” and various permutations of its Clean (the
“Marks”). Those registrations ar‘prima facie evidence of the validity of the registered mark[s]

. and of the registrant’s exclusive right to use the registered marl§eg¢"CAE267 F.3d at
673. Therefore, Monster has met its burden of showing that its Marks are valid acthptete

As for unauthorized use, Monster has submitted uncontradicted evidence that without
Monster’s authorization, defendants sold and offered foristdethe United Statesn the web
site AliExpress.comrknockoff products featuringnarks that are sutamtially indistinguishable
from Monsteirs Marks (R. 12, Decl. of Bruce Kingsland 13-14 R. 76, PIs L.R. 56.1 Stmt.

11 25; R. 24-10 at 114-17; R. 81, Pl.’s L.R. 5&tint. 11 25; R. 24-10 at 41-44

The Seventh Circuit held in an unpublished opinion that where “one produces counterfeit
goods in an apparent attempt to capitalize upon the popularity ofdeandnd for, another’s
product, there is a presumption of a likelihood of confusidvitrosoft Corp. v. Rechanikk49
F. App'x 476, 479(7th Cir. 2007).  Accordinglythe Court can presume a likelihood of
confusion fromdefendants’ use of counterfeit Monster marks. @&ugn if the Court cannao
presume, Monster has presented evidéhakis so onaided that there is no doubt it is eletit
to summary judgment under the Seventh Circuit’s traditional staor test for assesgn
likelihood of confusion.The testanalyzes the followindactors “(1) the similarity between the
marks in appearance and suggestion; (2) the similarity gbrboiucts; (3) the area and manner

of concurrent use; (4) the degree of care likely to be exercised by consurpérs; 6ength of



the plaintiff's mark; (6) any evidence of actual confusion; and (7) the intent of the defendant to
‘palm off’ his product as that of another.Sorensen v. W20 Co, No. 143067,2015 WL
3634612, at *8 (7th Cir. June 11, 2015).

Monster las submitted screen shots from Adgfess.com that contain photographs of
defendantstounterfeitgoods(a hat offereddr sale by Ulgerand a keychain offered foake by
Motorcyclg. (R. 2410 at 4144, 11415.) Defendants’ goods beararksthat look so nearly
identical to Monster’s Mrksthat the viewer would be likely to associate defendants’ products
with that of plaintiff. The prodicts arethe kind that the public would reasonablyrdttite to a
single source, Monster. There is no genuine iasuefirst two factorsof the analysis.

Monstersubmits littleevidence with regard to the third factor except thalistributes
products bearing its genuine Marks throughout the United Stetésdefendants offered their
counterfeit goods to the same markéR. 12, Kingsland Decl. 1 9, 413.) This factor only
weakly supports plaintiff, but nevertheless there is no genuine isdoetlae area and manner of
concurrent use.

Whenconsidering the fourth factor, couftsssume that the more widely accessible and
inexpensive the products and services, the more likely that consumemxentise a lesser
degree of care and discrimination in their purchaseSdrensen2015 WL 3634612, at *12
(brackets and internal quotation marks omittedyvhen customers use a lesser degree of care,
this supports a finding that there is a likelihood of confusidd. The products at issue here
are smallveryinexpensiveaccessoriesand the consumer base is a broad group of internet users
Consumers are unlikely texercise a great deal of care, so this factor weighs in Monster’s favor.

The fifth factor also weighs in plaintiff's favor. “A mark’s strength ordinarily

corresponds to its economic and marketing strehgtid. at *13. Monster has submitte



uncontradicted evidence that it has spent substantial time and money developing, pr@ndting
advertising its Marks and has used them on energy drinks, apparel and s&xes@er 12,
KingslandDecl. 11 910.) It has used itsidely-recognizedMarks continuously for more than a
decade, and its genuine items have been worn or used by numeroysofiighathletes and
entertainers. Id. 11 811)

Monsteroffers no evidence of actual confusion and argues instead that emtiueion
can be inferred because defendants are sédlagkoff Monster productghat use counterfeit
marks It cites no authority for this proposition. Bwigenceof actual confusion is not required
to provelikelihood of confusion, so this factos neutral See CAE267 F.3d at 685-86.

The finalfactor is defendants’ intent, which is relevant where the defendant intended to
palm off its goods as that of plaintifSee idat 686. Given defendants'sa of identical marks
on nearly identicalhdesigned products, it is evident that defendants intended to confuse and
deceive consumers into believing that their products are affiliated withdw byaMonster.

Based on the uncontradicted evidence, the staator test weighs overwhelmingly in
favor of plaintiff. A likelihood of confusion exists as a matter of law;neasonable jury could
find in defendants’ favoion this issue. The Court grants plainsifimotions for summary
judgment.
D. Remedies

A trademark owner may elect to recoaer award oftatutory damage®r anyuse of a
counterfeit mark in connection with the sale, offering for sale, or distribution of goods or
services Seel5 U.S.C. § 1117(c).The Lanham Act providefor a minimum of $1,000 and a

maximum of $200,000 peoanterfeitmark. Seel5 U.S.C. § 1117(c)(1)If the Court finds that



the trademark infringenm@ wascommitted willfully, plaintiff can recover up t82,000,000 pe
counterfeit nark. Seel5 U.S.C. § 1117(c)(2).

Monsterasserts that defendants’ infrimgent was knowing and willfulandit seeks to
recover awarsl d statutory damages against them in the amount of $2,000,000. (R. 75 & 80,
Pl’s Mems. Supp. Mots. Summ. J. at1®) “Willful infringement may be attribui to the
defendant actions wherée had knowledge that his conduct constituted infringement or where
he showed a reckless disregard for the owner’s righetkers Outdoor Corp. v. Does55,
No. 11 C 10, 2011 WL 4929036, at *5 (N.D. lll. Oct. 14, 20lfjng Lorillard Tobacco Co. v.
S & M Cent. Serv. CorpNo. 03 C 4986, 2004 WL 253437&, *7 (N.D. lll. Nov. 8, 2003).
Knowledge can be inferred from a defendant’s condutd. The Court concludes that
defendants willfully infringed Monster’'s Marks. Products beaMuanstets Marks are widely
recognized and associated exclusively with Monsted, he marks defendants usacvirtually
identical to Monster’s.

District courts have “wide discretion” in awarding statutory dama@ds-Boy Music v.
Charlie Club, Inc, 930 F.2d 12241229 (7th Cir1991). The Court caconstder various factors
such as‘the difficulty or impossibilityof proving actual damagethe circumstanes of the
infringement, and the efficacy of the damages as a deterrent to futumgghopyfringement.”
Id. at 1229 Courts have also cotered the value of a plaintiff's braridnd the eforts taken to
protect, promote and enhance that brardfillard, 2004 WL 2534378t *6.

Severalof these factorgdavor a large statutory damages award here. ltffcalt for
Monster to prove actual damages. The internet platform defendants used, AliExpness a
busywelsite that providethe potential to reach a vast customer bgdBe 75 & 80, Pl.’'s Mems.

Supp. Mots. Summ. J. at 1B (citing R. 77 & 82, Gaulio Decl. { 4)) Monster has made



significant efforts to promote and protect its brand. (R. 12, Kingsland Decl1@{12-13.) Its
Marks are welknown and valuableAnd the awardnust provide a sufficient deterrent to ensure
that defendants wilhot engage in further infringing conduct. The Court declines, however, to
award the full $2,000,000 that Monster requests. Monster fails to submit any evititinagrig
that either Ulgen or Motorcycle is a largeale counterfeiting operation. Mor@wnythe assets in
defendants’ seized PayPal accounts are medkd$,941.95 forUlgen and 8,512.60 for
Motorcycle. (R. 77 & 82, Gaudio Decl. f 2.) Monster argues that the Court should award
statutory damages of $2 million against Ulgen and Motorcyatause it has already awarded
that amount against the defaulting defendants in this action. But Ulgen and Ml&aey not
in default. (They did, however, fail to respond to the motions for summary judgment.)

Because this is not a case of default, basked on the mitigating factors identified above,
the Court finds it appropriate to halvwhe statutorydamages Monster seekBursuant to 15
U.S.C. 8§ 1117(cR), the Court awardMonsterstatutory damages in the amount &f(@0,000
against Ulgerand $1,000,000 against Motorcycle.

Monsteralso seeks thentry of a permanent injunction enjoining defendants from selling
counterfeit Monster products or othése violating its rights in the Marks, as welltesnsferring
to Monster all assets in defendants’ PayPal accoufite Court has the power to enter such an
injunction “according to the principles of equity and upon such terms as the court may deem
reasonable, to prevent the violatiofi’ @ trademark. 15 U.S.C. § 1116(a). Given that
defendantsconduct was willful and that thelyavefailed to respond to plaintiff's motions, the
Court grants the requested injunctive relief.

In addition, Monsteseeks an award of attorneysés and costsAs the prevailing party,

it is entitled to costs under Federal Rule of Civil Procedure 54(dAhil, absent extenuating



circumstances, courts “shall” awarehsonablattorneys’feesin cases involving the intentional
use of a counterfeit mark1l5 U.S.C. § 1117(b).Accordingly, in light of defendantswillful
counterfeiting, Monstes awarded its reasonable attornefgsgs and csts.
CONCLUSION

Plaintiff’'s motions for summary judgment and entry of statutory damagerds [74, 79]
are granted.The Court will entea separatgidgmentin favor of plaintiff andagainstdefendants
Meng Chun Jing and Meng Chun Lin a/k/a Anna Meng d/b/a Ulgen Accessories in the amount of
$1,000,000 and against defend@ihg You Cai a/k/a Tim Ding d/b/a Motorcycksccessseries
[sic] Market in the amount of $1,000,000. The Caldgo will enter a permanent injunction
against defendants, as requested by plaintiff, and award plaintiff its reasattabteys’ fees
and costs. Plaintiff is directed to file by July 272015 a fee petition and supporting

documentation.

SO ORDERED. ENTERED: July 6, 2015

JORGE L. ALONSO
United States District Judge



