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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

NANCY GIROLAMO, on behalf of herself )

and all others similarly situated, )
)
Raintiff, )
) No. 15-cv-02361
V. )
) JudgeAndreaR. Wood
COMMUNITY PHYSICAL THERAPY )
& ASSOCIATES, LTD. and ROBERT )
TRIPICCHIO, )
)
Defendants. )

MEMORANDUM OPINION AND ORDER

Plaintiff Nancy Girolamo has brought thistative class and collective action against her
former employer, Defendant Community Physitherapy & Associates, Ltd. (“CPT”), and its
President, Robert Tripicchio. lmer Amended Complaint, Girolamo alleges that CPT fails to
compensate employees for alltbé overtime they work and fails pay its regular and overtime
wages according to the schedule required by law.a80o claims that she was retaliated against
for complaining about CPT’s unlawful wage payrpractices. Before the Court is Defendants’
motion to dismiss Counts I-IV of Girolamo’s Amded Complaint or, alteatively, to strike the
class allegations in those counts pursuant torae8eiles of Civil Proedure 12(b)(6) and 12(f),
and to dismiss all of the clainagjainst Tripicchio pwuant to Rule 12(b)(6). (Dkt. No. 19.) For
the reasons explained below, the motion to dismigsanted as to Counts I, I, and 1V, without
prejudice. The motion is denied as to Count Ill. The motion to strike class allegations is denied as

moot with respect to the dismissed coiartd denied on the merits as to Count 1.
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BACKGROUND

The following facts are drawfnom the Amended Complairit.

CPT provides physical, occupational, speech, and respiratory therapy in skilled nursing,
home health, and outpatient segsn(Am. Compl. § 3, Dkt. No. 13.) Girolamo was employed by
CPT as a Certified Occupational Therapy Assistant from 2008 through early BDI512.) She
claims that while she was employed there, @ré&cted her to work in excess of 40 hours in
individual work weeks and failed to compendage at one and one-half times her regular hourly
rate of pay for the time she worked in excess of 40 h@idrg] 13.) Other non-exempt, similarly-
situated employees likewise have been diretdedork more than 40 hours in individual work
weeks without being paid one and one-half timeg ttegular hourly rate fahat overtime work.
(Id. 1 14.)

The problem, according to Girolamo, is tRRT requires its therapy assistants to work
“off the clock” (i.e., when they were not punched in tbeir shift) by inposing productivity
requirements.Id. 11 15-16.) These productivity requiremeare imposed in the form of set
percentages of time that therapy assistarégequired to be woirkg with patients.Ifl.  16.) In
Girolamo’s case, her productivity requirement was 926ét) As a result of the productivity
requirements, Girolamo and other similarly-ated employees did not have adequate time to
perform the other tasks required by their jobd were forced to perform that work in the
evenings and on weekends, that is, “off the clodkl”{ 17-18.) Girolamo claims that CPT’s
illegal failure to pay required overtime wagesty and other similarly-situated employees was

willful, knowing, or reckless.Id. 11 31, 36.)

! For purposes of deciding this motion, the Court acdbgtsllegations of the Amended Complaint as true
and draws all permissible inferences in Girolamo’s fa8ee, e.gActive Disposal, Inc. v. City of Darien
635 F.3d 883, 886 (7th Cir. 2011).



Girolamo’s Amended Complaint also chaligs the timeliness of CPT’'s wage payments.
CPT follows a policy and practice of payiitg employees—for both regular and overtime
wages—twice per monthid| 1 19, 43.) On the 5th day of each month, employees are paid for
the work they performed from the 1st through1béh days of the prior anth; on the 20th day of
each month, they are paid for the work perforrmech the 16th through thlast day of the prior
month. (d.) And when an employee stops working forTCR pays that employee according to its
normal pay practice+e., on the regular payday for the period in which the employee worked his
or her last day.ld. 7 45.)

Girolamo has filed suit asserting claims faiture to pay overtime wages in violation of
the Fair Labor Standards Act (“FLSA”), 29 U.S.C. § 205eq(Count |); failure to pay overtime
wages in violation of the lllinois Mimum Wage Law (“IMWL"), 820 ILCS § 105/&t seq.

(Count II); failure to timely pay wages in vidian of the lllinois Wage Payment and Collection
Act (“IWPCA”), 820 ILCS § 115/4 and 115/5 (Coui); failure to promptly pay wages in
violation of the FLSA (Count 1}, and retaliation foher complaints regarding CPT’s payment
practices in violation of the FRA (Count V). Defendants haveoned to dismiss Counts -1V of
the Amended Complaint pursuant to Federal Rul€iwil Procedure 12(b)(6or, alternatively, to
strike the class alletjans in those counts.

DISCUSSION

To survive a Rule 12(b)(6) motion, a comptaimust “state a claim to relief that is
plausible on its face Bell Atl. Corp. v. Twomb|y650 U.S. 544, 547 (2007). While a complaint
need not include detailed factual allegations,dtierust be enough to raiseright to relief above
the speculative levelld. at 555. A plaintiff must ‘plead[] factual content that allows the court to

draw the reasonable inference that the defeinddiable for tle misconduct alleged.”



McReynolds v. Merrill Lynch & Cp694 F.3d 873, 885 (7th Cir. 2012) (quotishcroft v. Igbal
556 U.S. 662 (2009)). “Where a complaint pletmtds that are merely consistent with a
defendant’s liability, it stops shoof the line between possibilitynd plausibility of entitlement to
relief.” 1d. In addition, “although the complaint’s factudlegations are accept@s true at the
pleading stage, allegations in the form of lenclusions are insufficient to survive a Rule
12(b)(6) motion.”ld. Some factual allegations “will be soes&hy or implausible that they fail to
provide sufficient notice to defendants of the plaintiff's claiBrdoks v. Ros§78 F.3d 574, 581
(7th Cir. 2009). Furthermore, “a party may pléself out of court by ¢her including factual
allegations that establish an impenetrable defém#s claims or by t#ching exhibits that
establish the sameMassey v. Merrill Lynch & Cp464 F.3d 642, 650 (7th Cir. 2006).
l. Failureto Pay Overtime Wagesin Violation of the FL SA and the IMWL

Defendants first argue that Girolamo’s otaiunder the FLSA and IMWL for failure to
pay overtime wages should be dissed as inadequately pleaded.

The FLSA and the IMWL require employdmspay employees orend one-half times
their regular hourly wage for hours worked in excess of 40 hours in a 8«9 U.S.C.
§ 207(a)(1); 820 ILCS § 105/4a(Mhe Seventh Circuit has not eiilly ruled on the level of
detail required to state a claim undezdh statutes for unpaid underpaid wagesand district
courts in this Circuit have reached different conclusions on the Ssugpare Wilson v. Pioneer
Concepts, IngNo. 11-cv-02353, 2011 WL 3950892, at *2-3.[INIll. Sept. 1, 2011) (granting
motion to dismissyvith Nicholson v. UTi Worldwide, IndNo. 3:09-cv-00722, 2010 WL 551551,
at *2-4 (S.D. lll. Feb. 12, 2010) (denying motiondismiss). Many courts ithis District have

dismissed claims supported only by cosoly allegations. For example,Robertson v.

2 The FLSA and the IMWL contain similar overtime requirements and therefore are analyzed using the
same legal frameworlSee Silver v. Townstone Fin., Indo. 14-cv-01938, 2015 WL 1259507, at *1
(N.D. lll. Mar. 17, 2015).



Steamgardthe plaintiff's complaint alleging simply &h he regularly worked more than 40 hours
per week but was not paid theoper overtime premium was held to be insufficient to survive a
motion to dismissRobertson v. Steamgamo. 11-cv-08571, 2012 WL2B2090, at *1 (N.D. Ill.
Apr. 12, 2012) (“Brevity is laudable, but canta&en too far. The factual allegations in the
complaint are exceptionally terse and do not entl@eeader of the aaplaint to understand any
of the factual underphings of the claims.”). Similarly, iButler v. East Lake Management
Group, Inc, the plaintiff's complaint alleged thhae “frequently” “work[ed] overtime hours in
excess of forty hours in a work week” and thatdk&endant “did not compensate [him] for all the
overtime worked on call Butler v. East Lake Mgmt. Grp., In&o. 10-cv-06652, 2012 WL
2115518, at *4-5 (N.D. Ill. June 11, 2012) (substdns in original). Those allegations were
found to be too “bare-bones” to stat claim for relief under the FLSAI. Likewise, inSilver v.
Townstone Finance, Inca complaint alleging that the plaintiff regularly worked more than 40
hours a week but was not paid an overtpremium for the additional hours was found
insufficient to state an FLSA clairBee Silver v. Townstone Fin., Indo. 14-cv-01938, 2015

WL 1259507, at *2 (N.D. Ill. Mar. 17, 2015).

In other Circuits, Courts of Appeals haeeind FLSA and IMWL claims supported only
by conclusory allegations to be insufficient tovéue a motion to dismiss. For example, the First
Circuit dismissed an FLSA claim where the plaintiffs alleged that “[tjhroughout their employment
with defendants, Plaintiffs gailarly worked hours over 40 inveeek and were not compensated
for such time, including #applicable premium payPruell v. Caritas Christi678 F.3d 10, 13
(1st Cir. 2012). The court explained thatHg] key statement—regularly worked hours over 40

in a week and were not compensated for simb’'—is one of those borderline phrases. . . .



Standing alone, the quoted language is lititre than a paraphrase of the statute.The court
then went on to explain:

The harder question is whether the defidy [as to the allegations of working

over 40 hours in a week] is cured by three general allegations in the complaint—

namely, charges that [the defendantjuiees unpaid work through meal-breaks

due to an automatic timekeeping deduction, unpaid preliminary and postliminary

work, and unpaid training sessions.

Id. The court found the first ohbse three to be “the mogircrete” yet still inadequate—
although the complaint described a mechanism by which the Fh&B/Aave been violated as to
employees who worked through their lunch hothrere was still not enough information to
determine that those employees waoé properly compensated under the FL&Aat 14. The
complaint failed to provide examples (or evetineates) of unpaid timedid not describe the
nature of the work performed during those tiprew did it address whether other compensation
may have offset any deficienay compensation for unpaid timiel.

Here, Girolamo’s Amended Complaint providigde more detail than the complaints
dismissed in the cases described above. While she alleges that the time period of her employment
extended from 2008 through early 2015, she doemaktde any allegations regarding when or
how often during that period sherked overtime or failed to ceive appropriate compensation.
And although she alleges that T® productivity requirement poljcforced her to perform work
in the evenings and weekends, she includesfoomation regarding when or how often she
worked overtime as a result of that policy, howcimovertime she worked as a result of that

policy, what type of work she performed odtsiof regular work hours, or whether other

compensation may have offset anyiciency in overtime compensatiGrit the end of the day,

% Although Girolamo alleges that the productivitgu@ement did not leave adequate time for her to
perform “the extensive other work required by theb”j(Am. Compl. { 17, Dkt. No. 13), the “other work”
she describes does not appear limited to the work she was allegedly forced to perform outside of regular



Girolamo’s claims for failure to pay overtime ge&s are no different than the minimal allegations
that have been found inadequate by manytsedthey boil down to a bare assertion that
Girolamo worked overtime but was not adequateignpensated, which alone is not sufficient to
place Defendants on notice of the allegations they must defend.

Accordingly, Counts | and Il of the Amended Complaint do not plead facts that plausibly
suggest a right to relief and must be dismisseappears, however, thatr@lamo may be able to
provide additional details sufficient to stataints under the FLSA and IMWL. For that reason,
those counts are dismsed without prejudice.

. Failureto Timely Pay Wagesin Violation of the WPCA

Defendants next argue that Gamo’s claim for failure to timely pay wages in violation
of the IWPCA should be dismissed because I&no’s wages were paid (even if late) and
because, even if untimely payment of wages welffecmnt to give rise ta claim, she would not
be entitled to damages.

The IWPCA requires that “[a]ll wages eadngy any employee dumj a semi-monthly or
bi-weekly pay period shall be paid to such employee not later than 1aftiEythe end of the pay
period in which such wages were earned.” 8203L8 115/4. In addition, &very employer shall
pay the final compensation of separated employetsljrat the time of separation, if possible,
but in no case later than the next reguladigeduled payday for such employee.” 820 ILCS §
115/5.

Here, according to Girolamo, CPT has a pay practice under which employees such as
herself are compensated twice per month: orbthelay of each month, they are compensated for

work performed from thiést day to the 15th day of the piays month, and on the 20th day of

work hours—for example, one of the types of wortelikis “patient care,” which appears to be exactly
what she was required to spend 92% of her time doing.



each month, they are compensated for workoperéd from the 16th day to the end of the

previous month. (Am. Compl. § 43, Dkt. No. 18nder this approach, employees are not paid

until over 13 days have elapsed since the end of the pay period in which their wages were earned.
Yet the statute is clear that employees wheopaid on a semi-monthly or bi-weekly basis are

entitled to payment within 13 days of the endhaf pay period in which they earn wages. In

addition, when employees stop working at CPT, tingyht have to wait as long as 36 days to

receive their final paycheckske., if an employee’s last wortay is January 1, that employee

would not be paid for #t day until February 51d. § 45.) Thus, CPT pays its departed employees

on their regular payday for that period, rattiem at the time of separation or on the next

scheduled payday for the employee as required by statute.

Defendants’ arguments that eventual pagthmoots an IWPCA claim and that damages
are unavailable for a payment that is less thamoath late are unavailing. Such an interpretation
of the IWPCA contradicts the plalanguage of the statute. Ifthilinois legislature desired to
allow a cause of action only for wage paymerager made or only for wages paid more than a
month late, it could have so iten the statute. Defendants haed no caselaw supporting their
proffered interpretation of the statute, and @aurt declines to reler moot the timeliness
requirement specified by the legislature. AccagtiinGirolamo has stated a claim for failure to
timely pay wages in violation of the IWPCA ane tiotion is denied with respect to Count 1.
[I1.  Failureto Promptly Pay Wages Under the FL SA

Defendants also ask the Court to dismis®l@mo’s claim under the FLSA for failure to
pay wages promptly. Unlike the IWPCA, the FLSA so®t specify a particular time in which an
employee must be compensated for his or her work; instead, the FLSA requires only that

employers pay their employees’ wages “on tinierdoklyn Sav. Bank v. O'Nei824 U.S. 697,



707 (1945)Howard v. City of Springfield, 11274 F.3d 1141, 1148 (7th Cir. 2001). “The FLSA
requires—and the Supreme Coliats recognized approvingly—that employee receive on time
payment for work performed. . .i.g.,] that an employer paym employee on the regularly
scheduled paydaysMartin v. United Statesl17 Fed. Cl. 611, 621 (2014). With respect to
overtime wages, “[tlhe general rule is tloaertime compensation earned in a particular
workweek must be paid on the regular pay day for the period in which such workweek ends.
When the correct amount of the overtime conga¢ion cannot be determined until sometime
after the regular pay period, however, the requemeisiof the FLSA will be satisfied if the
employer pays the excess overtime compensasa@oon after the regular pay period as is
practicable.Howard 274 F.3d at 1148 (quoting 29 C.F.R. 8 778.106).

In her Amended Complaint, Girolamo allsgbat CPT pays its employees regular and
overtime wages on their regularly scheduled pagdall wages earned during a particular pay
period are paid on the regular payday for theat period. (Am. Compl. 1 55-56, Dkt. No. 13.)
Girolamo may take issue with when exactly tegularly scheduled pagsgl is (and the regular
pay schedule may constitute a violation of thd®l@®A), but nonetheless, according to Girolamo’s
own allegations, CPT does pay its employees tegiular and overtime was on their regularly
scheduled paydays. That is all the FLSA requiresl@no effectively asks this Court to find that
CPT must pay its employees theireoime wages for a given pay peribeforethey are paid
their regular wages for that period. That is meajuired by the FLSA. The cases cited by Girolamo
are inapposite. For example,hadtigh Girolamo cites a testiRogers v. City of Troy, New York
regarding whether a pay scheeluiolates the FLSA, the case actually dealt with whether a
change in an employer’s regulzay schedule violated the FLS#gmething not alleged to have

occurred hereRogers v. City of Troy, N.Y148 F.3d 52, 55 (2d Cir. 1998).



Accordingly, Girolamo has failed to statelaim for failure to promptly pay wages in
violation of the FLSA. But as with Countshd I, the Court wilprovide Girolamo an
opportunity to resuscitate thitaim through an amended pleadifigus, Count 1V is dismissed
without prejudice.

V. Allegations Against Defendant Tripicchio

In addition to the pleading deficienciegidified above, Girolamo’s complaint fails to
make clear what claims she seeks to assemstghiipicchio. She refers to CPT and Tripicchio
collectively as “CPT” and does notake clear in her allegations the enumerated counts to
which Defendant or Defendaritsey apply. The Court cautions Girolamo, however, that the
standards for individual and corporate lighilinder the FLSA, IMWL, and IWPCA are not
identical. Any proposed amended complaint ineo should address these differences and
adequately plead individual lidity. The Court also notes thdespite Defendants’ argument to
the contrary, the IMWL statute does nppaar to foreclose individual liabilitsee, e.gPark v.
Dundee Mkt. lll, Ing.No. 14-cv-01541, 2014 WL 6617030,*8t(N.D. Ill. Nov. 20, 2014)
(collecting cases, and stating thaederal courts have found thatividuals can be held liable
for IMWL violations. Further, lllinois courtbok to Fair Labor Standards Act (“FLSA”)
regulations and precedents when applyhregIMWL.”) (internal citations omittedlvarez-
castor v. Dog Gone Good Food, Inblo. 15-cv-02440, 2015 WL 7888963, at *2 (N.D. Ill. Dec.
4, 2015) (noting that the defenddhas provided no authority, arllis Court is aware of none,
requiring that a court must pierce the corporatebeafibre an individual ‘eployer,” as that term
is defined by statute, may be found liableder either the FLSA or the IMWL."}izak v. Great

Masonry, Inc. No. 08-cv-01930, 2009 WL 3065396, at *9 (NI Sept. 22, 2009) (“Under the

10



IMWL, an individual with sufficient control ovea business and a pattlar set of IMWL
violations is personalliiable as an employer fahose violations.”).
V. Request to Strike Class Allegations
With respect to the claims that are dismissed (@oy I, and 1V), Defendats’ request to strike
the class allegations is denied as moot. AsHfe remaining putative class claim (Count Il1),
although the Court recognizes thiaere may be issues with theoposed class described in the
Amended Complaint, the Court finds that it ieqmature to consider matters related to class
certification. Defendants essentiadlgk this Court to determine theopriety of class certification
at the pleading stage in the cexttof a motion to dismiss, amdthout the benefit of any class
discovery.See, e.gBoatwright v. Walgreen CoNo. 10-cv-03902, 2011 WL 843898, at *2 (N.D.
lll. Mar. 4, 2011) (“At this procedural stagie Court is not equipplewith the information
needed to conduct the rigorousabssis required to determinehether Rule 23’s requirements
have been satisfied. Because a class determirdgmsion generally involvesonsiderations that
are enmeshed in the factual and legal issuegpdseing the plaintiff's case of action, a decision
denying class status by striking daalegations at the pleading stage is inappropriate.”) (internal
citations omitted)De Falco v. Vibram USA, IncNo. 12-cv-07238, 2013 WL 1122825, at *9
(N.D. lll. Mar. 18, 2013) (“While there may indebd issues with the pposed class, the Court
believes it is premature to engage in this anslgsthe motion to dismiss stage. Rather, these
issues are better raised aftez fharties have had an opportunity to conduct class discovery and
fully brief the motion for class certification.articularly with Girétamo being granted an

opportunity to amend the complaintchuan assessment would be premature.
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CONCLUSION

For the reasons stated above, Defendantsomdo dismiss or, alteatively, to strike
class allegations (Dkt. No. 19) is granted in jpaud denied in part. Defeants’ motion is granted
as to Counts I, Il, and 1V; thescounts are dismissed withougjudice. The motion to dismiss
Count Il is denied. Girolamo shall have 14 dé&ysn the entry of this Memorandum Opinion and
Order to file a second amended cdanpt that attempts to curedtdeficiencies identified above.
As the Court finds that dismissal of Counts Jahd 1V is warranted, €hCourt denies as moot
Defendants’ request to strike tblkass allegations as to those ilai The Court also denies as the

request to strike the class allegations as to Count IIl.

ENTERED:

Dated: May 19, 2016

Andrea R. Wood
United States District Judge
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